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Ar rxn the labour of ſeveral years, I am 


at laſt enabled td to. preſent you with a. tranſlation of the. 
HEDA ; 5s BE 


To you, SIR, I feel in 2 10 be on me to inſcribe az 
work originally projected by yourſelf, and for. ſome time 
carried on under your immediate patronage. However 
humble the tranſlator's abilities, and however imperfect the 
execution of theſe volumes may be, yet the defi ign itſelf.” 


does honour to the wiſdom. and benevolence by which it 
Was e and if I might be U to expreſs a hope 
. * 


3 
upon the ſubjeR, it is, that its future beneficial effects, in 
facilitating the admiriſtration of Juſtice throughout our 
Aſiatic territories, and uniting us ſtill more cloſely with our 
x Muſſulman Subjects, may reflect Tome additional luſtre on 


r have: the | honour to be! Kick th the 
a and the moſt lively gratitude and eſteem, 


. 
8 1 R, - ”—% ” . . N * 
- * * 
- 1 
' b T FA 4 Ns . Ca n ; 
0 — * * — , „ my - =» 


Your moſt obedientt, | 


- Som, v0. *%6 To 


and moſt humble Servant, 


CHARLES, HAMILTON. 
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| Y- * diffaſion of uſeful i and the dd of pr u- 

a though not among the moſt brilliant conſequences of extended 
empire and commerce, are certainly not the leaſt important. To open 
and to clear the road to ſoience; to provide for its reception in what - 
ever form it may appear, in whatever language it may be conveyed. 
theſe are advantages which in part atone for the guilt of conqueſt, and in 
many caſes compenſate for the evils which the ann of dominion 
too den inflicts. py Big 


Dunn are the: hiſtory of hs world Saks not furniſh an example of 
any nation to whom the opportunity of acquiring this knowledge, or 
communicating thoſe advantages, has been afforded in ſo eminent a 
degree as GREAT BRITAIx.— To the people of this Iſland the acceſſion 
of a vaſt empire, in the boſom of A814, inhabited, not by hordes of bar- 
barians, but by men, far advanced in all the arts of civilized life, has opened 
a field of inveſtigation equally curious and inſtruftive.—Such reſearches 
muſt ever be pleaſing to the ſpeculative philoſopher, who, unbiaſſed by 
the ſelfiſh motives of intereſt or ambition, delights in peruſing the great 
a variegated volume of 'SOCIETY :—but to ws they come recom- 

ae een ee ee LIC SET | mended 
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mended by no ordinary inducements ; knowing, and feeling, as we ought, 
how much the preſervation of what we have obtained depends upon the 
proper uſe of our power; and upon the right application of thoſe means 
which PrRovIDENCE has placed in our hands for continuing, and perhaps 


increaſing,” the happimeſs of a large portion of the dene ce... 


Tux permanency of any foreign dominion (and indeed, the juſtifica- 
tion of holding ſuch a dominion) requires that a ſtrict attention be paid 
to the caſe and advantage, not only of the governors, but of the governed; 
and to this great end nothing can ſo effectually contribute as preſerving 
to the latter their ancient eſtabliſhed- practices, civil and religious, and, 
protecting them in the exerciſe of their own inſtitutes ; for however de- 
fective or abſurd theſe may in many inſtances. appear, ſtill they muſt be 
infinitely more acceptable than any which we could offer; fince they are 
ſupported by the accumulated prejudice of ages, and, in the opinion of 


their followers, derive their origin from the Divinity himſelf. 


This ſalutary maxim was wiſely adopted by the ſervants of the 
EAsr IN DIA Cour Ax on the firſt acquiſition of our BENGAL terri- 


tories; and to a ſteady adherence to it much of the preſent ning 
ſtate of thoſe provinces muſt be attributed. 


Tux judicial regulations both of the Hindbos and the Mohammedans are, 
in fact, ſo intimately blended with their religion, that any attempts to 
change the former would be felt by them as a violation of the latter; and 
ſhould the wiſdom of the Britiſh legiſlature ever ſuggeſt the expediency of 
introducing an uniform, ſyſtem of juriſprudence among them, it will, 
at the ſame time, dictate the neceſſity of preſerving ſacred and unaf- 
feted an infinite number of uſages, eſſential to the eaſe and happi- 
neſs of a people differing from us as widely in cuſtoms, manners, and 
habits of thinking, as in climate, complexion, or language.— Towards 
the accompliſhment of ſuch an important ſyſtem, every effort Which 
may tend to develope their Laws is undoubtedly a ſtep, and therefore 
carries with it its own recommendation.—It was this more remote con- 


ſideration, 


Sti u SE 7 v 


ſicleration, as well as 'the immediate advantages to be derived ner it, 
which dictated the compilation of the HINDOO CopE: and it was s the 
Jame enn e gave "es to the pong ert A wm Ae 
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Ma NY e „be claplatbocs the Muffulman lie of INDIA 


eſtabliſhed in it, together with their religion, and general maxims of 
government, the practice of their courts of juſtice. From that period the 
Mussvr. AN Conn has been the ſtandard of Judicial determination *through- 


princes, — have . remained under theis dominion: ' In one particu 
lar, indeed, the conduct of the conquerors materially differed from what 
has been generally confidered in Europe (how unjuſtly will appear from 
many paſſages in this work) as an invariable principle of all Mftulman 
governments; namely, a rigid and undeviatiug adherence to their o.] n 
LAW, not only with reſpect to themſelves, but alſo with reſpect to all 
who were ſubje& to their dominion.— In all ſpiritual matters, thoſe who 
ſubmitted were allowed to follow the dictates of their own faith, and 
were even protected in points of which, with reſpe& to a Mufſulman, the 
LAw would take no*cognizance. —]n other particulars, indeed, of a fem- 
poral nature, they were conſidered as having bound themſelves to pay 
obedience to the ordinances of the Law; and were of courſe conſtrained 
to ſubmit to its decrees. Hence the Hinpoos enjoyed, under the Mu/fſul- 
man government, a complete indulgence with regard to the rites and bere- 
monies of their religion, as well as with reſpect to the various privileges 
and immunities, perſonal and collateral, involved in that ſingular com- 
pound of allegory and ſuperſtition. In matters of property, on the con- 
trary, and in all other temporal concerns, (but more eſpecially in the 
criminal juriſdiction,) the Muſſulmas law gave the rule of deciſion, ex- 
cepting where both parties were Hindboc, in which caſe the point 
was referred to the judgment of the Pundits,” or Hindoo Lawyers. — It is 
true, this ſtatement rather accords with the ſpirit of the Mohammedan 
laws, than with the practice of them; for it too frequently happened 
that little regard was paid either to judicial ordinance or natural equity. 
Where avarice and bigotry are united with deſpotic power, ſuch a 
a 2 RY combination 
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combination wall oocafion abuſes, and corrupt the ſtreams of juſtice.— | 
Accordingly, the Hindoos were in many inſtances expoſed to unfair and 
partial deciſions, but more particularly where a Muſſulman was con- 
cerned, in which caſe the law of Monammep was doubtleſs often 
miſinterpreted, and wreſted to the | purpoſes of injuſtice, - or (which 
was an evil of equal magnitude) the decree was the reſult of a ar- 
gain between the magiſtrate and the , higheſt | bidder. — Still, - how- 
ever, theſe abuſes did not. alter the ſpirit of the law, which continued 
unvaried in its oſtenſible operation: the Muſſulman courts determining 
in all matters of a criminal nature, without exception, and in every caſe 
of Muſſulman. property; and admitting of appeals to the Hindoo Lawyers 
(for there are no regular Hindoo courts of Juſtice) only in caſes. where 


the Muſſulman law had made no proviſion, or in which no Mohammedan 
had any intereſt. | 


a i 
* 9 


Sven was the ſtate of juriſprudence in the BEN GAL provinces, 
when a wonderful revolution threw the- - government of them into the f 
hands of the ENGLISH. | 


LITTLE acquainted with the forms, and ſtill leſs with the elementary 
principles, of the native adminiſtration of juſtice in their newly acquired 
territories, the Britiſh government determined to introduce as few inno- 
vations in thoſe particulars as were conſiſtent with prudence ; and the 
only material alteration which, in courſe of time, took place, was the 
appointment of Company's ſervants to ſuperintend and decide, as Judges 
in the civil Muſulman courts, and as Magiſtrates with reſpect to the 
criminal juriſdiction.ä— An important change was indeed effected in the 
adminiſtration of both juſtice and revenue, ſo far as affected the diſtinc- 
tions hitherto maintained between Muſſulmans and Hindoos. Of theſe the 
latter had always been ſubject to double taxes, and impoſts of every deno- 
mination, levied on principles which are fully explained in the courſe 
of the preſent work : and they alſo laboured under particular inconve- 
niences and diſadvantages 3 in every judicial proceſs, (eſpecially where 


the 
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the' litigating adverſary wat A: Maſfulnan) | " WJ .of + which" have. been 
already noticed. By the Britiſh government both have been placed, in 
theſe points, upon an exact equality; and the Hindho and Muſſul man, te- 
ſpectively, have their property ſecured to them under that ſyſtem which 
each is taught to believe poſſeſſed of paramount authority : but where 
their/intereſts claſh in the ſame cauſe, the matter is neceffarily deter- 
mined by the principles of the Muſſulman law, to which long uſage, ſup- Wt 
ported by the policy of the Mogul! government, has given a ſort of pre · 9 
ſcriptive ſuperiority, —Stilf, however, though much was effected, much 

remained to be done. — The gentlemen who were appointed to ſuperintend 

the proceedings of the coutts, having had no oppottunity of ſtudying the 

languages in which the laws are written, were coriſtrained, in their de- | 
terminations, to be guided by the advice of the native: officers-—men 
ſometimes- themſelves too ill informed to be capable of judging, and 
generally open to corruption : Nlence / appeared the neceſſity of procuring 
ſome certain rule whereby! thoſe, gentlemen might be guided, without 
being expoſed to the miſconſtructions of ignorance or intereſt, and which 
might enable them to determine for themſelves, by a direct appeal to 
the Muſſulmam or Hindoo authority on the ground of which they were to 
decide. A compilation was accordingly formed, under the inſpection of 
the moſt learned Pundits,- ( MHindbo Lawyers,) containing an abſtract of 
the Hindoo laws, the tranſlation of which into Engliſh was committed | 
to Mr. HALHED; and, 3 after this was e a number of * 


eſtimation among the people of that pecan, he Ee 72 158 
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Tun Maſſulman Law proceeds, in its determinations, u upon two 
grounds; the text of the Kox Ax, and the Sanna, or n law, corre- 
ſponding with. the Mi, yn of the Jews, | NA 


* ) & %® 2 
.. 5 5 


Dun Kon An (or, as it is more commonly termed, At. Kona) is 
-eonfidered by the Muſſulmans as the baſis of their law; and is therefore, 
when applied to judicial matters, entitled, by way of diſtinction, a/ Shdrra, 
or THE LAw, in the ſame manner as the Pentateuch is G d e 7 
the I Ews. Wis '\ * 


Who was the real Author of this extraordinary compound of decla- 
mation and precept, muſt for ever remain a matter of uncertainty, ſince 
on this point much difference of opinion obtained, eben among the ear- 


lieſt opponents of \MonammeD and his pretended miſſion.— That this 


extraordinary perſon, however, was himſelf the principal projefor, is 
beyond diſpute, although it be probable that he received much affiſtance 
from others in the compoſition of it.—By all orthodox Muſ/ulmens, the 
original is believed to have exiſted from eternity, inſcribed on the tablet 
of the divine deorees, which ſtands cloſe by the throne of Gor, and 
contains the predeſtined fate of MEN and things.—From this tablet a 
copy of it is ſuppoſed to have been taken by the angel GakRIEL, and 
conveyed to the Simma Af, or loweſt heaven, where it was by him 
revealed to the Prophet in various portions, and at different times.—In 
fact, it was delivered by Mohammed piece- meal to his followers, accord- 
ing as the occaſion dictated, or as any particular emergency required: nor 
Was it arranged together, in its'preſent form, until the reign of his friend 
and ſucceſſor, the K Azoo BEER. who ordered the whole to be col- 
lected from the leaves or ſkins on which the paſſages had been written, 
and alſo from the mouths of ſuch of the ſurviving companions of the 
Prophet as had committed them to memory, and inſerted in one volume, 
but without, any regard to the order of their original promulgation. — 
Much difference, however, was ſoon perceptible i in the ſeyeral copies of 
+ ' & wh this 
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this. work; wherefore OrumHAN, the ſecond! ſucceeding Khabf,: to re- 
medy the growing evil, directed a number of copies to be tranſeribed 
from -tlizs: of ABoo Bxxx, and iordered alt others to be deſtroyed.— The 
precepts: of the KoRAN are of two deſoriptions, prohibitory and in- 
junctive. In che application of them to practice) they are always con 
ſideted as unqueſtionable and irtefragable, except where one: paſſage 
has been contradicted, and oonſequently repealed, by a ſubſequent paſ- 
ſage, ſome inſtances of which are cited in the courſe of this Commen· 
* n (29 5 a ele * Waun 28572. 5 See 19 4 
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| Sonna- is a word which (imong NG other kes) ſignifies 
cuſtom, regulation, or inflitute, The Sonna (or; as it is expreſſed among 
the Arabs, by way of diſtinction, Al. Sanna) ſtands next to the Koran: 
in point of authority, being conſidered as g kind of ſupplement to that 
book. It forms the body of what is termed the oral law, becauſe it never 
was committed to writing by. the Arabian Legiſlator, being dedùced- 
ſolely from his traditionary precepts or adjudications,. preſerved from hand 
to hand, by authoriſed.perſons, and which apply to many points · of both 
x ſpiritual and temporal nature, not mentioned or but ſlightly touched 
upon in the Kox AN. Theſe traditions * are divided, by the Muſulman 
commentators, into two claſſes: I. the ſimple. ſayings of the. Prophet 
from his own uninſpired judgment; II. ſayings from divine inſpiration. 
The former are termed Hades Nabweez or traditions - of the PROPHET:; 
the latter Hader Koodſee, or drvine traditions ;. and both have the: force 
of laws. —After Moy ammzd's death, they were at firſt; quoted by his- 
companions merely in order to decide occaſional diſputes, or to reſtrain 
men from certain actions which the PRoruzr had prohibited: and thus, 
in procels of time, they became. A ſtandard of Judicial determination. The 


„ The Tranſlator ſpeaking of the Gens wah the word une in i 1 
_ cuſtom, which, among Europeans, has applied this term to all the oral precepts, &c. of Mo. 
HAMMED.—Hadees (pronounced, among the Arabs, Hadeeth) properly ſignifies an occurrence . 
or event. Some Muſſulman commentators define it to mean an emanation,” and underſtand | 
Ft la when applied to the ſayings or actions of their Prophet. 


firſt 


* PRELIMINAR v 


firſt collection of them $26 made in the Tüdlfat of AER; 2 a 2 

tüpnes, 9 pus Se themſelves in making n=, 
th 2 5 855 beſid 30 es theſe, : 'Q multitude | of. traditions 50 Gr ne, 
Muſe man W „ Concerning the acts and beyings, not, on . 
eir ROPHET , | alſo of his | Come ANIONS, and 7 80 5 Mio. 


* ; which RE not. off equal authority, are nevertheleſs: 
49 have ſome eight as precedents in Judicial deciſions, When not — 


Fan 0 reaſon, or, contradifted. eber by the KoRAN or t the So SONNA.. 
Upon rg th a great 1 of volumes have been written, under the FY | 
titles of, Henny *, + - Rawgyat + and Hawgdees is ſeveral of which, are 


quoted in the - couple of this work, and will; be ey, e wen; 
ai when. we come ic gt et aulborilien. en int % id 
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„ng vc Divinity, 400, is «admitted to (age its due weight in judi: 
oak determinations,.even-among the orthodox. As uſed, by the Muſuman., 
Lawyers, it chiefly conſiſts of caſuiſtry, and analogous applications to, 
deductions from, caſes already determined upon by the more certain ſtandy7 - 
ards of the Kox AN or Senna; the nature of which will be more fully ex- 


plained by the peruſal * py page of the 1 1 r 
eee. yy a bg fl Maw f 10 
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Monty: le N We ſhall dent — has er thoſe, 2K 
rieties Wich at prefer appear in the ſuperſtructure;ʒ but before e. 
proceed to this it ill be proper to enter into a ſhort detail or the events 
in- which originated the Hirſt oor we en. ssl nerd uf, Nrr 
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Han the impoſes 1 Ble Jef, at his ereales any male heirs, Hits! 
poſſible that the diſtinction to which he roſe would have been tranſmitted 
without queſtion toi his poſterity. In this however he wes. diſappainted, 
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ee the lineal chief of his family, aſpired to the ſucceſſion, with 
hopes founded not /lefs| on bis perſonal merit than his covjugal and here- 


ditary claims.--When |MoHAMMED was. ſeized with his laſt_ illneſs, his 


ſon-in-law probably expected a nomination in his favour —His views 
however were-fruſtrated, and his, pretenſions for the preſent defeated. 


—Ar8HA f, the ſtepmother of FaTiMA, had always entertained an anti- 


pathy againſt him ; and, by exerting her influence with the dying Pro- 
pher, eaſily prevented him from making any declaration which might 
determine the Mw/ie/mans in favour of the deſcendant of HasmM.— 
From this circumſtance, on the deceaſe of MonamMeD, his followers 
became divided into ſeveral factions.— The people of Medina were de- 


ſirous of raiſing Sa an, one of their countrymen, to the dignity of Imim, 
or chief; whilſt the Meccanites, conſidering his advancement as ſub- 


jecting them to a foreign domination, declared their intention of electing 
a chief among themſelves.—Had ſuch a deſigu been carried into effect, it 
muſt, in its copſequences, have deſtroyed altogetber the newly eſtabliſhed 
religion; and by cruſhing, the riſing empire of Ilamiſin in its infancy, 
would have reſtored the Arabs to their primitive barbarifm and idolatry.— 
The prudence or policy of Omar, and forge other of the principal com- 
panions, inter ſered; and they propoſed, i in order to avoid the dangerous 
ſchiſm which this muſt occaſion among, the Muſſulmans, that all parties 
| ſhould, without I, vnite in 9 delten of N hoeceſſor w Fo 
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: „r Dub ae Daum cooks PR UE eee and wi im, deed 
from Haſhim Abdalmindf, from whom the Haſhimee tribe derives its title. „ 
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Vor. I. e eee Prophet, 


favourite FAT MA, the wife of ALün; but a female was. pare 
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Prophety wh: Ah ſhould be univerſally obeyed. The matter was not 
ſettled without much contention: but at length ABoo BRK R, the father: 
in- law of Mon amp, who had exerted himſelf as a ute. among 


* 


© the pepe, rt, was in vain that the Haſhimees, wy other partizans 
of ALEE, vehemently oppoſed this defeaſatce of his right, and obſtinately 
maintained that he alone had an indiſputable and excluſive claim to ſuo- 
ceed, as well ou account of his near relation to Mou mnt, as becauſe 
of a declaration of the latter to that effect x. Their remonſtrances were 
diſregarded; their elamours drowned amidſt the acclamations of the mul- 
titude, and they were compelled to remain \ - fatisfied: with | OO to 
zende wee tHe Ka * 5 1 f nn el aer A 
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Al. EE E himſelf retired from 1 FG of his Al's $a le anit fained 
the diſappointment of his ambition with filent diſguſt ; nor did he pay his 
homage to the appointed © COMMANDER / or « THE FAITHPUL” until 
ſome time after, when the death” of his wife Fatima had weakened his 
party, and he perceived that a perſeverance in his diſſent might indeed 
create ſtrife, but could Hot be productive e li ige, 10 


£ 


Wörner little more than two years after his ichn WAY: Bes-, 
finding; himſelf attacked by a mortal diſtemper, nominated Omar to be his 
ſucceſſor, who accordingly aſſumed the title without oppoſition, and after 
a moſt ſucceſsful and victorious reign of above ten years, died of a wound 
he received from one Firoos, a Perſian ſhave, whom he had offended by 
a ſarcaſtic .obſervation concerning a ſuit, which the ſlave had referred to 
his tribunal.—When dying, OMar refuſed to appoint any particular ſuc- 
ceſſor, declaring, the Khalifat to reſt; among fix perſons, who ſhould 
ſucceed, to cach other agreeably to the order of their election or ballot; 
namely, Arx, Oruman, Sa ap, Abel , , TaLnA, and Zo- 


N 


BAIR.. Of theſe ABDULRINMAN agreed to forego his right Altogether, 


* The ſtory cited by the partizans of Azz, on this occaſion, is related at length, in treating 
of the term Mawla. (See MAN UISsIOx, vol. I. p. 425.) 


„ provided 
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provided he might have tho privilege of naming the ſuceeſſor to OMAR; 
a propoſal to which all his colleagues alſetited, except only At/ts "hs | 
took this opportunity to urge his ſuperior Arndt SRC pieechifivits to 
the Khalſſat. AubbLR HA, however, motto ithftäriding Mis Oppoft- 
tion, being ſupported by his four other oölleaguts; offered the KBufHH¹⁰ 
to OTHMAN, and he was proclaimed and recogttized”a fuceefföf to the 
r NC ib; 26H this Tecond" 
defeat, acted with a mederation which, however HitdaMle' iti itfelf, was 
much blamed by ſome of his allherents. He paid his Hotriage to OTHMAN 


without murmuring, and '\conitenit to Tubrnit'to the ſueceſs of his 
er me r. INXS OF b, * £19 nl, Ab ** 44 ” gs On? aa bob Art 
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Iv or was really deſirous of the rank which he had thus 
attained, he exhibited a powerful inſtance of the delufions of ambition! 
WhiMt his armes were extending the emptre of Ham in every direction, 
and penetrating into Khorafan urid Maur ituma, the venetable KhHH found! 
his reign diſturbed by inteſtine cotnmbtiohs, and his perſon expoſed to 
the violence of faction. His dechning age had unnerved his arm; he 
was unable to held the reins of dominio wirbt the ſteady hand of his pre- 
deceſſors; and he, perhaps tob late, diſcovered that he had undertaken 
a 2 to which he was une qual. 1 be governors of his provinces, en- 
1 by dhe growing imbeeitty of cheir prince, plondered and op- 

thoſe Whom it was their duty to cheriſm and protect. Ile ha 
n Sed AxsnA, de "Mother / td Falritror,“ whe excited a 
70 cabal againft' hint at Mecta, WHIT AL EE and” his diſcontented 
imites connived dt, perhaps luflatmed, thieſe diſorders. The vor i 
Gael at length being joined by the apices from the oppreſſed ſubjeas 
of Egypt and Syr via 1 680 ned And Ort an fbund Hifmſelf — 
in his own be- Sige ad and refpett for à tüme withHeld ths d 
ants. Their (crux 15 Fg were ſoon overcbine! they forced the 
5 f 0k the unfortunate KAIF &) pitted his errors br his welknöls by 
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iv PR'EUIMINARY 


Tux inſurgents, upon the murder of OTHMAN, made ALEE an offer 


of the Khalgfat; which, with the conſent of his colleagues TALn X 


and Zoß ATR, (already mentioned,) he accepted. — He was publicly pro- 
claimed Khdlif within a ſhort time after, and at the diſtance of twenty i 


be. r years "On the e of * W e ene to x Aignity. A A 


IN cheat However; this long, es bt object, ALzs Sous Sat 


himſelf embarked upon a tempeſtubus ocean, and the ſtorm) ended only 


with his life. —Conſcious that the concern he was generally, and perhaps 
juſtly, ſuſpected to have in the death of OTHMAN would not fail to alie · 


nate from him all thoſe who were connected with that K52/if, or whom 
he had advanced, one of his firſt ſteps was, to effect a general removal of 


the governors who had been appointed by his predeceſſor. This bold and 


dangerous meaſure excited much diſguſt in all the provinces, but more 


particularly in Syria, where Moavian, to whom the care of that regiom 
had been entruſted by OTHMAN, and who was nearly related to him, 


excited a ſtrong party againſt ALER, and openly declared his reſolution of 


avenging upon him the death of his kinſman. At the ſame time TALHA 
and Zo AIR were diſguſted with ALEE, becauſe of his having refuſed to them 


the governments of Kogfa and Baſra; and underſtanding that Avsya, the 


widow of Mohammed, . had retired from Medina (then. the ſeat. of the 


'Khalifat)) to Mecca, followed her thither. At Mecca a powerful, faction 


was excited againſt Ale; particularly among the tribe of, OnMans and 
theſe being joined by the diſmiſſed governors. of the provinces, and hav- 
ing Ayſha at their head, collected a. powerful army, determining to 
depole ALEE- by force, and ſet up MoAvian as Khdlif in his room. 
Thus was excited the firſt civil war among the Muſſulmans ;. and hence 
originated the diſſenſions which have ever fince cee Wr the 
opponents of Auzz and his adbercnts, ir ailhayd. ann tad. 

2 25 with Cate * faced kk fon the preſent repellte, 8 
the threatening ſtorm. He met the inſurgents. and, after a bloody con- 
G8 pare them a complete overthrow, in which TALHA and Zogaix 


were 


were ſlain, and Aysna taken 3 le 9 Kebab, e 
the utmoſt whos, and . nnen honourable attendance, to 


Mecca.” ws Henk &3. een as e. 116 „tu Dat 
23 40 | 11 1 259 SN NMH A nf Kea . 
AFTER this Fein Hiatt remained complete m ter of Arabia. But 
he ſtill found himſelf oppoſed by a powerful 3 in Syria; for Moa- 
' vIAn, having retired | to Damaſcus; and being, there joined by all the 
relations of OTHMAN, was publicly acknowledged by. 0 * gh 
n apt its Pr aenn ony 5158 Wan uind JL H eie 
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Pais the mere ah its woken at Danese bid not, sf 


itſelf, have availed to ſhake the throne of 'Atzs, confirmed as it was 


by his recent ſignal ſucceſs. But the pretenſions of his competitor were 
fupported, on this occaſion, by the celebrated Aux do ihn al As, the 
moſt puiflant and popular of all the Miſſulmam commanders. This chief- 
tain had conquered” Egypt during the Khalfat of Ou; had afterwards 
been recalled by OrMν ; and, at the period of eee the 
5 commanded in Palme”. ene 

nur 0-215"$63 30 , 293 ba.) 77 bi e 544 plette 

To fratify forme Farm reſentment ne the ee of. the 
Nn or, more probably, induced by his attachment to the houſe 


of OMNMIT AH, he repaired from Jeruſalum to Damaſcus, and todk the 


oaths to Moavian. He pledged himſelf to obey and maintain the uſurper 
as the only true and legitimate leader of the Farxnrun. Such was 
his influence that the multitude immediately joined their acclamations, 


and flocked to the ſtandard of the Syrian KH¹H⁴UU The civil war was 
thus rekindled. The armies of the contending Khalfe prepared for 
battle, and AL RE was once more on the point of (defeating: his enemies, 
when they were ſaved by the ſtratagerm of faſtening:ſome Kox aN to the 


ends of their ſpears; for the troops of Al ER, beholding the ſacred volumes 
thus expoſed, could not be prevailed uben to/advance to thocnobunter. 
Soon aſter theſe proceedings à truee was agreed upon, and the com- 


rang engaged! to by 700 their PTY nn Damaß 
501 , 0 ID < cur.. 
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cut, leaving thais, claims to be decided by a reference, to the award of 
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Anon. was diet e on the part of Moavran, and the leſs 
artful ABO Moosa on that of AL RER. In the courſe of their conferences, 
Arno had the addreſs to perſuade his co-arbiter that, in order to reſtore 
peace to the Muſulmans, it was abſolutely neceſſary to depoſe both their 
principals, and toi elect a Xi who ſhould meet the approbation of all 
parties: and for this purpoſe a tribunal was erefted. between the two 
armies. ABOO Moos firſt mounted, and proclaimed the depoſition of 
Al and Moawvfian. | AMRQO' ſucceeded him, and announced Mo a- 
VIAH.** as\the legal Ri, who had been nominated by OrHMAN, and 
«+ ſtood. pledged to revenge his blood.“ The friends of ALxx, ſup- 
poſing this to he done with his connivance, retired. from the place, aſtg» 
niſhed and diſcouraged. When recovered from their confuſion and 
ſurpriſe; the compromiſe: was declared void. Each party proceeded to 
vilify and excommunicate the other; and the anathemas uttered on this 
occaſion have continued to be folemnly repeated ever ſince, in the 
moſques of the reſpective ſects, as one of the offices of religion. The 
war was reſumed with greater fury than ever. AMRov was diſpatched 
into Egypt with a conſiderable force, and ſeized the. government . 
province in the name of Moaviau, The Muſſulmens, inſtead ſeek⸗ , 
ing foreign enemies, turned their ſwords againſt each others breaſts ; and 
the power of their empire was likely to periſh. by an internal diſeaſe, when 
an event took place Which, for the preſent, put an * to the et 
and reſtored ua if not unity. A008, them. 77 $403 enen bos 


* 


Tanks of the Kteregites 7 inſurgents Ne Alx) heppraing, * 
meet at the temple of Mxcœa, diſcourſed concerning the many friends 
and companions they had loſt in this fruitleſs war, and deplored their 
deaths, as well as the danger which threatened the general cauſe from a 
continuance of thoſe unhappy diviſions.— One of them at length, in an 
extaſy of fanaticiſm and deſpair, propoſed to end theſe troubles at once 
by the death of AL EE, MoAviAn, and his friend AuROO.— His two com- 

| rades 


DISCOURSE”? xvi. 


rades irhmediately agreed to take their ſhare in this deſperate enterprize. | 
They prepared their dagyers, /-arid/ proceeded; —one- for Damaſcus, 

another for Egypt, and the third for Koga; each fully refolved to fateri- 
fice his allotted victim. The event proved that their determination was as 
firm as their undertaking was deſperate: but one only ſucceeded. —The 

firſt, having arrived in Eevpt, miftook the perſon of AMRroo, and ſtabbed 

another who happened to prefide that day in the character of Dndm ir his 
ſtead ;—and on being conducted to puniſhment, ſatisfied himſelf with 
exclaiming, I intended to ſtrike Amos, but: Gop willed it ſhould be 

<« another,” The ſecond repaired. to Damaſcus, there wounded Moa 
VIAH, but not mortally, and was ſuffered to live long enough to diſcover. 
the conſpiracy.—The third accompliſhed' his ſanguinary pelo —Hav-. 
ing arrived at Koofa, and engaged two aſſiſtants, he, on Friday the 
17th of Ramzan, A. H. 40, waylaid the Khabf as he Was going to the 
Moſque, and gave him a wound, of which he ſoon after died. SR Y Y 


I! ft! 


o. 


Tavs periſhed ALEE, after a ſhort and turbulent reign of GE. years. 
and nine months. — His partizans, however, were not diſtnayed by this, | 
event.—The murdered Kh2/if left ſeyeral children by nine different wives; 
the two eldeſt, Hass AN and Hooskix, by Fariu the daughter of 
Mohammed, during whoſe lifetime he contracted no other, marriage. 


HassAuH was by his adherents proclaimed Khalif 6 on the death of 
his father; but Moavian, who had affumed' the di ignity of Khatif in in 
Egypt and Syria ſome time before,” was in poſſeflion of hot dolls, 
and refuſed” to acknowledge him on account of the fuſpicion "which at 
tached to him as being concerned in the death of OTH wan —Hende 4. 
new competition aroſe, which ebuld not have failed to rein die the fame 
of war, had not Hass Ax, who inherited more the prety than the vapour 
of his predeceſſor, and was more ambitious. to diltipguiſh himſelf. in the 
performance of religious ceremonies than in the ſupport of his regal. pre- 
tenſions, agreed to relinquiſh his claim in favour eg rivals, and thus | 
was transferred the dignity, of 5 Kbalifat fo Ls "tribe of. Ham te 
that of OMIA. Ani Soft to hoi 
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Hass Ax, upon reſigning the Khaljfat, retired to Medina, and theke 
lived in privacy until A. H. 49, when he died, poiſoned, as the Shryas- 
alledge, by his wife, at the inſtance of Moavian, who dreaded the 1 00 | 
— of his renewing his e 


Hoosz1v poſſeſſed a larger portion of the martial ſpirit of Al Ex than 
his elder brother; but his fate was not more fortunate.—On the death of 
Moav1an, having refuſed to acknowledge his ſon Yzzeep, (who ſuc- 
ceeded to the Khalifat, A. H. 60,) he was conſtrained to retire for 
ſafety from Medina to Mecca, whither the people of Koofa, who were 
ſtrongly attached to the family of Al RR, ſent him an invitation to join 
their ſtandard, after having proclaimed him the only lawful Kalif, 

and declared VEZzIED to be an uſurper.—YzzEeD, underſtanding that 
HoossE1N had accepted this invitation, and ſet out from Mecca for 
Koofa, diſpatched OBzyDpooLa, one of his commanders, to intercept 
him; and OBegypooLA, meeting him paſſing over the plain of Ker- 
balla, with only ſeventy-three of his family and attendants, cut to pieces - 
the grandſon of the Prophet and the whole of his feeble party.—In this 
ibifcricginate maſſacre alſo periſhed four other ſons of ALE, namely, 
An DOOLA, ABBAS, OTHMAN, and Jarin, together with one or more of 
his daughters. — The wretched remains of his family were afterwards 
brought before YzzEED, who was adviſed to ſeize the preſent oppor- 
tunity, and to cut off all future cauſes of diſturbance, by extirpating this 
11 remnant of the Prophet's deſcendants.— This flagitious propoſal filled the 
"1 Khalif with horror. He repented of the blood which had been already 
k ſhed, execrated the ſanguinary obedience of OBtyDpooLA, and diſmifſed 
1 the captives with honour to the tomb of their father at Koora. 


I wand this period the poſterity of Al RR ſunk into obſcurity and inſig - 
Wl nificance, except in the eyes of their ſectaries.— Their deſcendants, 
3 however, under the title of Seyids, have ſpread over India, Perſia, Turkey, 
and the northern coaſt of Ar RIA, are held in veneration by the multitude 
| 5 
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„ec the blood of the Prophet, and have frequently excited the 
jealouſy of the reigning pritices of Arabia and 7 ur key. In Perfia and 
1nda, particularly, the memory of AL EE and his ſons is cheriſhed, among _ 
the people, with a veneration approaching to idolatry ; ; and the latter 

country exhibits ſome ſtriking inſtances of the force of this partiality, 
which poſlibly a long lapſe of time, inſtead of weakening, has rather 
contributed to ſtren gthen he Muſſulman Princes of HINDOST AN 
are, in general, Soonjs, as well as moſt of their chief men, the heads of 
the law, or the miniſters of ſtate, whilſt the great body of Mohanime- 
dans, being deſcended from a Perſian ſtock, or from the proſelytes of the 
firſt Mohammedan conquerors, adhere: rigidly to the principles of tlie 
S$hiyas.—The Nizam, one of the moſt Powerful and independant of 
thoſe princes, cannot attend public worſhip in the und rhoſque of his 
capital (Hydrabad) becauſe of the Anathemas weekly uttered there againſt 
the uſurping Khalj/5 of the houſe of Onmiah.—At Lacknow, on the 
tenth of Moharrim, the effigy of Omar (who, as being the firſt pro- 
poſer of an elective Xhaljfar, in prejudice to the right of Alkr, is re- 
garded by his adherents with particular abhorrence, ) is ſet up, filled 
with ſweetmeats, as a mark to ſhoot arrows at and, after being 
uſed with every ſpecies of indignity, is torn to pieces, and its contents 
devoured by the enthuſiaſtic votaries of AL E. This day is throughout, 
theſe regions obſerved as the anniverſary of the death of Haſſein and his 
brethren, and celebrated by ſongs and proceſſions. The magnificent Mau- 
ſoleumt erected to the memory of theſe, illuſtrious martyrs are ſtill 
viſited by their adherents, Who regard this token of reſpect as ſcarcely leſs 
meritorious than a pilgrimage to tlie Kb itſelf ; and the real or ficti- 
tious deſcendants from this ſacred ſtock have, at different times, made 
their affinity to the Prophet a pretext for aſſuming the regal or pontifcal 
authority in Syria and Africa. — They claim, moreover, a certain pre- 
emineace, and excluſive privileges,” tb ſorne of Which they aft adtnitted, 
even in nen, here the memory of ALxx is leaſt reſpected, and the 
preteuſions of his line to the & hulifur uttetly denied. A few Night traces 
„ . 1 
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Tus early divided on a ſubje& which involved at once the intereſts 
of individuals, and the prejudices of ſuperſtition, it was not to be ex- 
pected that the followers of Mou aMMeD ſhould long continue to obſerve 
an uniformity. of practice or of doctrine.— The firſt controverſies. began, 
of courſe, between the retainers of ALEE and their opponents. When 
the contending parties proceeded openly to anathematize each other, the 
mutual change of heterodoxy was not confined merely to the appointment 
of an Imam, but ſoon advanced to comprehend the expoſitions of the 
Law in other matters both of ſpiritual and temporal concern. Each 

faction reproached the other with diſbelieving, perverting or miſunder- 
ſtanding, the ſacred text of the KoRAN.—Notwithſtanding the pious 
attempt of the Kha/f OTHMAN to reſtore a literal uniformity in the 
ſeveral copies of this work, (as already noticed, ) till, from the nature of 
the compoſition, as well as from the character in which it was pre- 
ſerved, there was abundance of room in many places for a variety of 
conſtructions, independant of any particular intereſt which might miſlead 
the underſtanding, or at leaſt the inclinations, of mankind.—Its con- 
tents are diſtinguiſhed under two heads, the Sor perſpicuous, 
and the C4. or enigmatical, the latter of which each commen- 
tator might explain in the way moſt agreeable to himſelf, or | beſt 
coinciding with the tenets of his particular ſect.— The whole was, me- 
over, committed to writing in the Koreiſh character, the Arabic, into 
which it was afterwards-tranſcribed, being of later invention; and as this 
laſt was deſtitute of vowels, the ſenſe'of courſe depended much on the 
pronunciation of the Mofrzs, or readers, whence, upon the introduction 
of the vocal points, a variation took place in the copies, according to the - 
manner of the reader upon whoſe authority theſe were inſerted. 


Tun traditions alſo opened a copious field for diſputation. No au- 
thentic collections of them having been compiled until all or moſt of 
the Prophet's companions were dead, they exiſted, for above a century, 
merely in the memories of the Arabians. Thouſands were of courſe pro- 
mulgated by their leaders as the occafion or the paſſion of the moment 
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happened to dictate: * ſwelled it a number Zaki all poſſibility of 
belief “: every collector aſſumed the right of erecting to himſelf a ſtandard 
of ſelection: none would or could believe in all; and ſome boldly diſre- 
garded or rejected them in an, as affording no 1 gang for faith 
or conduct. a Nai N Lang {3 00 Am unn g aal. en 
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"Fon theſe circumſtances attending their e the diſputants 
found an ample field on which to exerciſe: their polemical talents. Thi 
literary warfare, was indeed, for ſome time, conſined to the original 
cauſes of their diſagreement : and, excepting thoſe, they touched merely 
on points of a ſpeculatiye deſcription.— This, however, opened the way to 
the various heterodoxies of the ſcholaſtic divines. Abſtracted ſubtleties aud 
metaphyſical diſtinctions were, by degrees, ſubſtituted for the precepts of 
the Law ; and the We factions Aer divided and ſubdivided 
into parties innumerable, os 55427 2H , LL OTE) Go" 

Mii ii 26:00:96 for brig); vii loi 

IT 3 proper, however, to remark, that a difference of tenets did not 
enter into judicial deciſions until upwards of a century aſter the death _ 
of AL RR, when it was occaſioned by the defection of HAxRRYA from 
the party of the Shiyas, of en more ſhall be 10 when we come to 
* of that doctor. | 130 
1 In ating thus much, we have endeavoured to ws a ri view 
of the firſt great ſchiſms in Nam iſm ; but we have only ventured to ſketch 
an outline. of the picture, without any reference to collateral events, the 
recital of which is more properly the province of the hiſtorian.— Having 
diſmiſſed this topic, we proceed to give ſome account of thoſe eminent 
perſons whoſe diſcuſſions occupy a conſiderable portion of this work, and 
whoſe doctrines and opinions are generally admitted as of binding authority 
at the preſent . 


A Dacop ** left a feleQtion o of 40,000 ee and Ia mar gives us, in 
his bs 37,000 out of Fe of thoſe real or pretended precepts of the Prophet. 
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In every ſyſtem. of religion OR THODOx and Hanger are merely 


relative terms. Mankind, however, have in general agreed to. 25 


theſe aan eine to Nen e of n doftrine. 
rann 
THE Age wa ne to themdalves the diſtin&tion of cake. | 
dox*, are ſuch as maintain the moſt obvious interpretation of the KoR Ax, 
and the obligatory force of the traditions, in oppoſition to the innova- 


tions of the ſectaries: whence they are termed Svonis, or traditioniſts.— | 


Although differing conſiderably in their legal conclufions, and in the ap- 
plication of the KoR AN and the Sonna to temporal matters, yet they 
unite in rejecting the ſpeculations of the ſcholaſtic divines;—and ſome of 
them condemn the uſe of ſcholaſtic divinity altogether, as tending to de- 


ſtroy the foundations of religious belief. Concerning theſe we ſhall be 


ſomewhat more particular, as their diſcuſſions occupy a confiderable part 


of this work, and it is their opinion alone which is admitted to have aur 


reg in the determinations of ene | 


Tux orthodox ets are four in number—the e the — 
the Shafeites, and the Hanbatites—who are all Soonts, or traditioniſts. But 
although they equally aſſume the name of traditioniſis, they do not all equally 
adhere to the Sonna; for, there is this characteriſtic diſtinction among 

them, that the firſt, in determining upon caſes where the Koran affords. 
them no poſitive precept, are guided principally by their own judgment, 
examining and deciding, in moſt of theſe inſtances, according to the rules 
of practical divinity; whereas the three others adhere more tenaciouſly 


to the precedents left them by the Prophet. On this account the Hanee- 


ſites are by ſome writers, for diſtinction ſake, termed A, Kereas, or the 
followers of reaſon, and the others Abl Sonna, or the Ne of tra- 
en. | | 


* The word orthodox, as here uſed, is confined purely to a juſtneſs of thinking in ſpiritual 
matters, concerning which the opinions of thoſe four ſects perfectly coincide, the differences 
among them relating ſolely to their e e of the e LAw. 
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Ta founder of the firſt ſect was Imam A 0⁰ HANEEFA Naowan 
Bin Sahir, who was born /ati\Koora,” the ancient capital of IX Ax, 
A. H. 80, A. C. 702, at which time four of the Prophet's companions 
were {till alive , from whom, however, A —— 
nme 97 ah rl VO | 
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1 is confidgiedy: NF Oran As th W 4. 
— he being the firſt among them who attempted to argue 
abſtractedly upon points of Law, and to apply the reaſon of men to the 
inveſtigation of temporal ooncerns.— They are accordingly laviſh: i in his 
praiſe. They even trace the origin of his eminence to a period antecedent - 
to his birth, and ſuppoſe him to have been aſſiſted by the peculiar favour 
and influence of Heaven; for it is related by the learned In avzr-I8n 
HAamED, that his father, when yet a child, being preſented to AL RR, 
received his bleſſing, the Commander of the Faithful at the ſame time 
declaring, that © from his body ſhould ſpring a light, which ſhould dif- 
i fuſe its rays throughout all the regions of IS. amisM.”—However well 
or ill founded this anecdote may be, his. early youth is {aid to have been 
marked by a ſtrong predilection for ſtudy, an uncommon acuteneſs' of 
underſtanding, and an unremitting but cheerful piety, equally removed 
from the glootny auſterity of the-bigot, and the frigid indifference of the 
ſenſualit.—Hanzzya was educated in the tenets of the Shiyas, He 
received his firſt inſtructions in | juriſprudence at Bagdad, from Dndm- 
Anoo JAFiR;' an eminent doctor of that ſect, and heard traditions chiefly 
from ABpoor/a IBN AL MoBARICK, both of whoſe authorities he fre- 
quently quotes. — After having finiſhed his ſtudies, and gained conſider- | 
able reputation at Bagdad, he returned to Naa, and there diſtinguiſhed 
himſelf by feceding from his maſter Abo Ar IR, and teaching civil Jaw 
on principles -repugnant to thoſe inculcated by that doctor. His. defec- 
tion 1 is, by 155 e Shiyar, attributed to motives which, if true, diveſt 


» \ Vis. Aus Im Marrx, of Bah AnpooLa tw Abe, who lived" in Nfz; SE 
Ian SAAp, reſiding in Madina; and Abo YooriL Ibn. WasILA, who reſided in Mecca. 
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him of the merit of proceeding in this upon internal conviction. They 
relate that A OO \Jarir's eminent piety, learning, and auſterity of 


manners, having attached to him a conſiderable number. of followers, 


the increaſe; of his reputation alarmed the reigning Thai, who, in order 
to deſtroy his credit, gained over HAN RENA, by promiſing to ſupport, 
with all the influence of government, his opinions and deciſions againſt 
thoſe of IarIx; and that HARRY A, allured by the offer, quitted his 
preceptor, and inſtituted a ſchool in oppoſition to him. Whether they be 
correct in this ſtatement or not, it is certain that the diſſenſion Which 
took place between theſe eminent lawyers is conſidered as the origin of 
the different tenets of the Shiyas and Soonis in juriſprudence; and as the 
habits of mind moſt early acquired are ſeldom to be entirely ſubdued, the 
little attention which (comparatively with the other \Soors) HAnteRrrA 
pays to the precepts of the oral lau may perhaps be attributed to the 
inſtructions which in his youth he imbibed from ABoo JATII.— Ile is 
deſcribed of a middling ſtature, a comely countenance, and pleaſant con- 
verſation; harmonious in his voice, of an open and ingenuous diſpoſition; 
and kind to exceſs to his relations and friends, admitting none to his ſo- 
ciety but of the beſt character. Such a diſpoſition and conduct neceſ- 
ſarily ſecured to him the univerſal, eſteem, whilſt his polemical abilities 
gained him the reverence and admiration of his diſciples ; as may be col- 
lected from an anecdote which is recorded by SHAFE1, in the introduction 
to his O/oo/, where he relates that, inquiring of MAL1x, .** Whether be 
<<, had ever ſeen. HANRRTA ?” he was anſwered by that doctor, Ves; 
« and he is ſuch a perſon that if he were to aſſert a wooden. pillar 
„ was made of gold, he would prove it to you by argument.” Sei 
himſelf, although differing materially from him in his legal deciſions, 
ſays, in another part of the ſame work, that No ſtudy whatever 
« could enable any man to rival HAnzera in the knowledge of the 

6 law. LI appears, indeed, from the beſt authorities, that he was 
a man eminently endowed with ſcience; both ſpeculative and practical; 

of a mild 1 and operating principles ; pious, abſtinent, cha- 
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ritable, and accompliſhed beyond all others in legal know ledge. — 
His diffidence is ſaid to have increaſed with the extent of his acquire- 
ments; and he has indeed afforded an inſtance of inſurmountable and 
ſcrupulous modeſty, ſuch as has been ſeldom recorded, but which twice 
expoſed him to the moſt ſevere treatment from his ſuperiors, and pro- 
bably, in the end, ſhortened his life. It is related that HoohRTRA, the 
governor of oa, importuned him to accept the office of Ne or judge, 
and, upon his perſiſting in refuſing it, cauſed him to be ſcourged for ten 
days ſucceſſively, with ten ſtripes a day, until at length, being convinced 
of his inſlexibility, he releaſed him: and, ſore years aſter, the KU al 
Mansoor, having invited him to Bagdad, tried to prevail on him to accept 
the ſame office, Which declining as before, he was thrown into priſon, 
and there confined until he died, A. H. 1 50. He wrote ſeveral treatiſos 
both of a civil and religious nature. — The principal of his ſpeculative 
works are, I. the Maſnad, meaning the ſupport, prop, or pillar, in 
which are eſtabliſhed all the effential points of Mamiſin, on the authority 
of the KoR AN and the traditions: II. the Filk-a/-2/m,' or orbit of ſcience, 
a treatiſe on ſcholaſtic theology, in which he expoſes the various errors 
and contradictions of the heterodox; and, III. Madilim, or the teacher, a 
ſort of catechiſm, ſhewing the ſuperior excellence and efficacy of Falrx. 
His principal ſcholars were Imam ABO Voos Ar, and Imam Mona Munp, 
of whom we ſhall preſently have occaſion to ſpeak; more particularly 
The ſect of HAN RRYA at firſt prevailed: chiefly in rd; but his doctrines 
afterwards ſpread into A//yria, Africa, and Tranſoxania ; ; and his autho- 
rity with reſpect to juriſprudence is at 9 e received W- 
out Turkey, Tartary, and Hindeſtas... . (very | 


"Tas founder of the ſecond orthodox ſeck was Indi Anoo Mees 
MALIK Bix Axs, who \ was born at Medina, A. H. 94, A. C. 716. —Living 
in the ſame place with, and receiving his earlieſt impreflions from StR. IBN 
| SAAD, the almoſt ſole ſurviving COMPANION of MOHAMMED, an 
ear witneſs of his precepts, and a participator in his dangers and exploits, 
Mar acquired the utmoſt veneration for the traditions, to which 
he afterwards paid an implicit regard throu gh e Was indeed conſi- 

| dered. 


XXVi © PRELAMINARY 


dered as the moſt learned mari of his time in that ſpecies of knowledge, 
and exerted his utmoſt endeavours to procure. reverente and teſpect to 
thoſe poſthumous precepts of the PROr HET. His ſelf deiial and abſti- 
nence were remarkable, inſomuch that he generally faſted four days in 
the week, during which he denied himſelf even the moſt ordinary indul- 
gencies:—He enjoyed the advantages of a perſonal acquaintance and fami- 
liar intercourſe with HAxRRTA, although differing from him with reſpect 
to the abſolute authority of the traditions.—His pride, however, was at 
leaſt equal to his literary endowments. In proof of this it is related of hun 
that when the great Kha/5f Hakoon AL RAﬀmerD' came to Medina; to 
viſit the tomb bf the ProyneT,' Marx having gone forth to meet him, 
the Kli addreſſed him, O Matrix! Iintreat, as a favour, that you will 
„ come every day to me and my two ſons Aux] and MAarmoon, and 
«© inftru& us in traditional knowledge; to which the ſage haughtily 
replied, © O Knarry! ſcience is of a dignified/ nature, and inſtead of 
<. going to any perſon, requires that all ſhould come to it. The ſtory 
further ſays that the ſovereign, with much humility, aſked his pardon, 
acknowledged the truth of his remark, and ſent both his ſons to Marx, 
who ſeated them among his other ſcholars without any diſtinction 
With regard to the traditions, his authority is generally quoted as deci- 
ſive. In fact, he conſidered thoſe as altogether ſaperſeding the judgment 
of a Max; and on his deathbed ſeverely condemned himſelf for the many 
deciſionis he had preſumed to give on the mere ſuggeſtion of his own 
reaſon.— The KoR AN and the Sonna excepted, the only ſtudy to which 
he applied himſelf, in his latter days, was the contemplation of the Derry ; 
and his mind was at length ſo much abforbed in the immenſity of the 
divine attributes and perfections, as to loſe fight of all more inſignificant 


Objects! Hence he gradually withdrew himſelf from the world, became 
indifferent to its concerns, and after ſome years of complete retirement, 
died at Medina, A. H. 179, A. C. 801.— His authority is at . 
chiefly received in Barbary, and the other northern ſtates of Africa— 
Of his works, the only one upon record is the Maztd, which . 
review of the moſt remarkable adj udications of the Prophet, —His e 
olars 


"Dil 80 OURS * l _ 
3 were SHAFEI a afterwands himſelf gave the name to a dag) 
* LAS 1 and the learned 10:38 Siren. 705 wel 5 
K % 7 BW 
Tu founder of the third N ſe v was » Indian Mara Ta 
EpRkxs AL_SHAFET, who was born at Aſtalan in Paleſtine, A. H. 150; 
A. C. 772.He was of the ſame ſtock with Mon aMme, and is diſtinguiſhed 
by the appellation of Imam al Motlebr, or Koreiſh Motleb:, becauſe of his 
' deſcent from the Prophet's grandfather ABpar MoTtizs.—He derived 
his patronymick title, or ſurname, SYAFE1, from his great grandfather 
SHarei IBN SAHIB.—His family were at. firſt among the. moſt inve- 
terate of Mohammed's enemies, and his father, carrying the ſtandard of the 
tribe of HAsHIM, at the battle of Beder, was taken priſoner by the 
Muſſulmans, but releaſed on ranſom, and afterwards became a convert to 
the faith. —SHAFET is reported, by the Muſſulman writers, to.be the moſt 
accurate of all the traditioniſts; and if their accounts be well founded, 
nature had indeed endowed him with extraordinary talents for excelling ti 
that ſpecies of literature. It is ſaid, that at ſeven. years of age he had got 
the whole Koran by rote: at ten he had committed to memory the 
MaTTA of Malis; and at fifteen he obtained from the college of Mecca 
the degree of a Moor TE, which gave him the privilege of paſſing deci- 
ſions on the moſt difficult caſes. He paſſed the earlier part of his life at 
Gaza in Paliſtine, (which has occaſioned many to think he was born in 
that place,) there completed his education, afterwards removed to Micra, 
and came to Bagdad, A. H. 195, where he gave lectures on the tradi- 
tions, and eompoſed his firſt work, entitled the O. From Bagdad 
he went on a pilgrimage to Mecca, and thence aſterwards paſſed into 
Egypt, where he met with MALI. — It does not appear that he ever 
returned from that country, but ſpent the remainder of his life there, di- 
viding his time between the exerciſes of religion, the inſtruction of the ig- 
norant, and the compoſition of his latter works. He died at Cairo, A. H. 
204, A. C. 826. Although he was forty-ſeven years of age before he 
began to publiſh, and died at fifty-four, his works are more volumi- 
nous than thoſe of any other Muſulman doctor. He was a great enemy to 
the ſcholaſtick divines, and moſt of his productions (clpecially vpan thaos- 
1 "EG on _ togy) 
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egy) were written with a view to expoſe their abſurdities, and explode 
their doftrines—He is ſaid to have been the firſt who reduced the ſcience 
of juriſprudence into a regular ſyſtem, and made a diſcriminatory collec- 
tion of traditions.—AHMED HANBAL femarks that, . until the time of 
„% SHAFE!, men did not know how to diſtinguiſh between the traditions 
6. that were in force and thoſe that were cancelled.” —His firſt work 
Was (as, before mentioned) the. Ofool, or fundamentals, containing all 
the principles of the Muſſulman civil and canon law.—His next literary, 
productions were, the Sonnan.and the Meſned, both treatiſes on the tra- 
ditional law, Which are held in high eſtimation among the orthodox. — His 
works upon practical divinity are various; and thoſe upon theology conſiſt 
of fourteen volumes.—His tomb is ſtill to be ſeen at Cairo, where the 
famous ,SELAH-AD-DEEN “ afterwards (A. H. 587) founded a college. 
for the preſervation of his works and the propagation of his doctrines.— 
The magnificent moſque and college at Herat in Khoraſan were alſo 
founded for the ſame purpoſe, by the Sultan GHEEAS AD DEREN, at the 
inſtance of the Shafeites, who at one time were very numerous in the 


northern provinces of Pera. The ſe& is at preſent chiefly. confined to 


Egypt and Arabia; and however highly they may deem of his authority, 
it will appear in the courſe of the preſent work that his deciſions in civil 


and criminal juriſprudence are ſeldom quoted by the doctors of Pena or 


India but with a view to be refuted or rejected. He firſt ſtudied juriſpru- 
dence under the, learned MoosLEIM Bin KHALID, head Mooftee, of Mecca, 
and accompliſhed himſelf in the knowledge of traditions from MALIx 
in Egypt.—His principal ſcholars were HANBAL and Zonar, the former 


of whom afterwards gave his name to a ſe&t.—SHAFEI is laid to have been 
a perſon of acute diſcernment and agreeable converſation.— His reverence 
for Gop was ſuch, that he never was heard to mention his name except 


* 
1 


oy * Yo!ſaf. Bin Ayeeb, entitled Selah-ad-deen (the guard of religion) a native of Curdiſſan 


who roſe to empire, and is well known ia the hiſtory of the Cruſades, by the name of; SALA- 


DIN,—He was a great admirer of Shafei, and a ftri& follower of his rigid diſcipline.— He is 
therefore repreſented as an inveterate enemy to all ſpeculations not connected with the Koran 
or the traditions; and he is reported to have put to death ſeveral who protuneee to broach _ 


of os \ 


nions which were not uy orthodox, 


in 
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in prayer. — His manners were mild and in gratiating, and he reprobated 
all unneceſſary moroſeneſs or ſeverity i in a teacher, it being A ſaying of 
- his, that ** whoever adviſed his brother tenderly, and i in priyate, did him 
0 4 ſervice ; but that public 1 roxy could only ns as A roproggh.” ” 
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Tus founder of the fourth bene kd I Imim A ABO of BDOOL A- "8g 
Ann IBN HANBAL, ſurnamed Shabãn al Mar poet *. He was 

born at Bagdad, A. H: 164, (A. C. 786,) where he may bis edu- 

cation under VEzeED Brx-HAtoon and Yeureva Bix Sr vin. — On 

SHAFET! coming to Bagdad, (A. H.-195,) Ind HanBaL attended the | 
lectures delivered there by that doctor, and was inſtrocted by him 1 in the 3 
traditions. Tn proceſs of time he acquired a high reputation fr rom his pro- k 5 | 
found knowledge of both the civil and ſpiritual law, and particularly for 

the extent of Ks erudition with reſpect to the precepts of the Phovupr, 

of which it is faid that he could repeat above a million.” His fads, S began, 

to ſpread juſt at the time When the diſputes” ran "higheſt concerning the 
nature of the KoR AN, 'which ſome held to have exiled W e ty 
whilſt others maintained it to be created. Unfortunatel) for 18x HN 

#AL, the Kalif Mor Asi was of the latter opinion, to ben this Fre 

tor refuſing to ſubſcribe, he was' impriſoned and ſeverely ſeourged by het. * 
Khalif"s drier" For this hard uſage, indeed, he afterwardꝭ received ſome 
fatisfaction from MooTwWakkrr, the ſon of Mor Ast, wo, upon 1 
ſucceeding to the KH fat, iſſued a decree of general tolefition bine b. | 
every rſh at liberty to judge for himſelf upon this poi nt. This tole- 

rant Kalif ſet the perſecuted YoRtor at liberty, receivitig Him at his 8055 

with the moſt honourable marks of diſtinction, and offeting Hin a con- 
penſatory preſent of 1000 pieces of gold, which,” however, he kecbleg t to 


accept. After having attained the rank of 4 bob 7 20 P 22 


he retired from the wen, and led a recluſe life for ſeveral years. He 
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+ A particular rank among the learned. "Literally C. an e 5 x 
175 The title beſtowed, in Perſia, upon the leader of a e. Wen ie We 
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died A. H. 241, A. C. 86 3. aged 57. —He obtained ſo high a reputation 


for ſanctity, that his funeral was attended by a train of 800, ooo men and 


60,000 women; and it is aſſerted as a kind of miracle, that on the day of 


his deceaſe no fewer than 20,000 Fews and Chriſtians embraced tho 
faith.—For about a century after his death, the ſe& of HanBaL were 


numerous and even powerful, and uniting to their zeal a large proportion. 
of fanaticiſm, became at length ſo turbulent and troubleſome as to re- 


quire the ſtrong arm of government to keep them in order. Like moſt 


other fanatical ſects, they dwindled away in proceſs of time, and are now to 


be met with only in a few parts of Arabia. Although orthodox in their 


other tenets, there was one point on which they differed from the reſt of 


the Muſſulmans; for they aſſerted that Gop had actually ſet MohAM MED 
upon his throne, and conſtituted him his ſubſtitute in the government of 
the univerſe; an aſſertion which was regarded with horror, as an impious 
blaſphemy, and which brought them into great diſrepute.— This, how- 


ever, did not happen until many years after I8n HANRAL's deceaſe, and - 


is in no degree attributed to him. He publiſhed only two works of note, 
one intitled the Mo/annid, which is ſaid to contain above 30,000 tradi- 


tions, ſelected from 7 50, ooo; and another, a collection of apothegms, or 
proverbs, containing. many admirable. precepts, upon the government of . 


the paſſions.— He had ſeveral eminent ſcholars, particularly IsNAEL Bo- 
KHAREE, and MoosLiM IB8n Daoop. His authority is but ſeldom quoted 
by any of the modem commentators on juriſprudence. | 


From the Ska and n of theſe four great leaders have pro- 
ceeded an immenſe number of commentaries at different times, ſome treat- 
ing of the civil, ſome of the canon, law; ſome comprehending the appli- 
cations both of the KORAN and the SoN NA, others confined ſolely to the 
former, and others, again, treating purely of the raditions ; but all dif- 
fering on a variety of points in their conſtructions, although coinciding: 
in their ae principles. | | 


3 


TRE Muſſulman courts. of juſtice, when not actuated by any undue 
| influence, in deciding wow cauſes. conſult, firſt the Koran, then the 
8 traditions 
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eenilitivia preſerved i in thoſe collections, which are generally admitted to 
be authentic, and, next to thoſe, the opinions of their: moſt approved 
civilians. The two former lay down the principles, and the comtenta- 

tors give the application. Without theſe laſt indeed, the preſiding ma- 
giſtrates muſt be often at a loſs, or muſt depend ſolely on their own 
judgment; as it is impoſſible, in the infinite variety of human affairs, that 
the text of the KoRAN, or the traditionary precepts of the Prophet, 
ſhould extend to every particular caſe, ot ſtrictly ſuit all poſfible emer- 
gencies. Hence the neceſſity of Mooftees,' whoſe particular 'office it is to. 
expound the law and apply it to caſes. The uncertainty of this ſcience, 
in its judicial operation, is unhappily proverbial in all countries. In ſome, 
which enjoy the advantage of an eſtabliſhed legiſlature, competent at all 
times to alter or amend, to make or to revoke laws, as the change of 
manners may require, or incidental occurrences render neceſſary, this 
uncertainty ariſes pretty much from the unavoidable mutability in the 
principles of deciſion. —Of the Muſſulmas code, on the contrary, the 
principles are fixed; and being intimately and inſeparably blended with 
the religion of the people, muſt remain ſo, as long as they ſhall endure. 
Here, of courſe, the uncertainty is owing ſolely to the application of the 
principle, which will neceffarily vary according to the different tenets or 
judgment of the expoſitors. In the Maſſulman courts, therefore, the 
works of their great commentators are particularly neceſſary, both in 
order to give a ſurer ſtability to property, and alſo, that the magiſtrate may 
avail himſalf, in * r of nh NN wiſdom of ages. 


Tux expoſitions of thi Mauſulnas law are, in Mad, of three de- 
fcriptions 3 the firſt termed Oſoal, treating of the fundamental principles 
of the law in matters both ſpiritual and temporal, as derived from the 
Koran,—the ſecond Sornen, treating of the traditions, and of the rules 
and precepts of juriſprudence with reſpe& to points not touched upon in 
the Koxan,—and the third Fatdver, conſiſting fimply of a recital of de- 
ciſions upon caſes. Under theſe, and a variety of other appellations, 
ſome thouſands of volumes have appeared at different times. Their au- 
thority is of weight according to the ſuppoſed merit of the work, or the 
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ratik and character of the author. Each, however, bas its peculiar cha 
ra&eriſtic,” being (generally ſpeaking). confined to ſome one branch. of 


juriſprudenice,' or receiving, in its concluſions, an unavoidable tinge from | 
the ld tenets under the influence of which it was compoſed. | 


To attempt. a diſtin andlyfs of thi various interpretations contained 
in the comments: of even the orthodox writers, would require more time 
and labour than the Tranflator has at preſent an opportunity of beftpw- 
ing on it. He has indeed to lament that the ſhort ſketch here exhi- 
bited, of the grounds and principles of Mohbammeaan juriſprudence, is ſo 
inadequate to the uſefulneſs and curioſity of the ſubject: but, diffident 
of his own. abilities, and indifferently ſupplied with the materials which. 
might enable him to do it juſtice, he thinks it better (for the preſent at 
leaſt) to wave entering upon a taſk in which to fail would be leſs ex- 
cuſable than to be „ent. Having therefore endeavoured, as far as the 
nat row bounds of a prefatory eſſay would admit, to explain, I. the foun- ö 
dations of the Muſſulman law, II. the origin of thoſe varieties which at pre- 
ſent. appear 1 in the expoſition of it, and III. the uſe of ' commentaries: to 
direct the practice, —it is fit that he proceed to give ſome account of the 
HE DANA. an account, to which the POS detail Was a e, 
n een W SENT 198 * 

AL HEDAY, A literally ſignifies the guide. There are many Arabic 
works on philoſophical and theological ſubjects Which bear this name, 
The . intitled HEDAY A x11, FoRoo, or the guide in particular 
points *, was compoſed by Sheikh BURY AN-AD-DEEN ALEE, who was 
born at Marghinan, a city of Maveralne r, (the ancient /Tran/oxania) about 
A. H. 5 30, (A. C. 1152, and died A. H. 59 1. As a lawyer, his re- 
putation was beyond that of all his contemporaries. He produced ſeveral 
works upon juriſprudence, which are all conſidered as of unqueſtionable 
authority. According to the account which he himſelf gives us in his 
exe the AEDAT. A is a Sharh or ne of a works previouſly. 


d. ei ohne 5 8 


„ 'Foroo rebel) . means te — 2 72 4 wee, and i is here pppaled | to Ozoor, ſignifying, the, 
ro me i. e. the flnddniental principles. © © e 
45 5 compoſed 


Ah DSC XBL. 
compoſed by * :ntitled the Badayat a Moobtidda, an intredyRion,toghei: 
ſtudy of the law, written for the uſe of his ſcholars, in, a ſtyle exceedingly; 

cloſe and obſcure, and which (it would appear) required. an, illuſtrative; 
comment to. enable them to comprehend it —Of the, Badayat, 4% Mcab, 
tidda, the tranſlator has not been able to procure any copy. It is, in- 
deed, moſt probably no longer extant, as the preſent EIA 
rie ſu er the neceſſity of the text, and rendered iti uſeleſs..· 


2 0.144442, LV if drdpovedet bai; 


Tus HEDAY 41 is eee e a amb of the moſt approved works 
of the early, writers, on: Juriſprudence, digeſted, into ſomething! like, the 
form of a regular treatiſe, although, in point of arrangement, it is rather 
deſultory. It poſſeſſes the ſingular advantage of combining, with the 
authorities, the different opinions and explications of the principal com- 
mentors on all diſputed points, together with the _reaſons for preferring 
any one adjudication in particular; by which means the principles of the 
law are fully diſcloſed, and We have not only the diclum, but alſo the 
moſt ample explanation of it. The author; being a Mofubid, bras him 
ſelf qualified to paſs deciſious upon caſes (whether real or ſuppoſed) which 
ſhould operate as a precedent with others. He of conſequence, in many 
inſtances, gives us merely hit own opinion, without reſortiug to any other 
authority or precedent. In his comments he generally leans to the 
doctrine of Haneefa, or his principal diſciples; and indeed his work may 
in a great meaſure be conſidered: as an abſtract of the Haneefize opinions, 
modified by thoſe of the more recent teachers, and adapted td the . 
tice and manners > of other countries and of bal, times. A RL 11% 211 


Tun perten whdlo, opinions. { 5 chiefly CREEP = wand dels u the 
four great nt — Wee are ar Yoos Ar, Wee 
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guete ABOO! YOOSAF, (4% 1 thngwn by the appellation of Yau 
COOB7BIN-IBRAHEEM;) was . at Bagdad, A. H. 114. He ſtudied under 
Haneefa, and was appointed to the office of Kdzee of Bagdad by. Haba, 5 
the fourth of the Abbaſſian 2 is. He was afterwards: advanced, by the 
ſucceſſor 
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ſueceſſor of Hapes, the famous Haroon'AL RasweeD,' to the dignity” 
of Kitzee al Kazat *, or ſupreme civil magiſtrate, being the firſt who ever 
filled that important ſtation. To him was in a great meaſure owing the | 
introduction of regular forms into the adminiſtration of juſtice, Before 
his time the appellations of K4zee and Mogfice were little uſed, or indif-". 
criminately beſtowed, upon all whoſe knowledge or abilities enabled them 
to pronounce the law, or determine upon caſes ; all matters of diſpute being 
decided among the Arabs in a ſummary way, by appeal to the chief of the 

tribe, or to the mim of the city or diſtrict. At his recommendation 
courts of judicature were inſtituted for the ſole purpoſe of hearing and 
determining cauſes, he himſelf preſiding in the principal or ſupreme tri- 
bunal, which was eſtabliſhed in the city of the Khalf, and to which all 
others were ſubordinate. A particular dreſs was alſo appointed for the 
doctors of the law, together with other in/zgnia, calculated to add an ex- 

terior dignity and importance to the juridical profeſſion. Though he 
differs, in a variety of his deciſions, from his great maſter Hanzzr a, - 
yet he generally profeſſed to be guided by his opinion, and brought his 
doctrines much into eſteem. in Fa and Pena. He not only acquired a 
high degree of fame by his legal knowledge, but alſo employed it moſt 
ſucceſsfully in the advancement of his temporal intereſt, amaſſing, in the 
ſpace of a few years, a very conſiderable fortune. He is reported to have 
been a perſon of great acuteneſs, ready wit, and prompt in expedients, 
of which a remarkable inſtance is recorded in the Negdriſtan, whereby 
he obtained, in one night, fees to the amount of 50,000 gold deenars T. 
| | He died at Bagdad, A. H. 182, | | | 
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IAB Anoo ABboora MOHAMMED BIN Hoos Alx al Shetbinee 
(commonly called Imam MonammeD) was born at Vqit, a city of Ara- 


| * Literally, (Judge of Judges. The office was ſomewhat analogous to that of a High 

| Chancellor or Chief Tuftice. | | 

| + See Introduction to Richardſon's Dictionary, vol. I. p. xlviii. The value of the Deenar 
is ſo very indefinite, (being eſtimated, in different countries, at various rates, from 7 8. to 

| 9s. . e e eee amount of the eee 

| eiſion * is from 18 to 25000 J. | | | 
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bian rab, A. H. 132. He ſtudied under HANRET A, along with ABO 
Voos Ar, and afterwards ſuperititended an academy or cchege! in Bagdad. 
He acquired much fame by his extenſive and accurate knowledge of the 
traditions ; and was deputed, by the hdi HAROON AL Rane, to ſu- 
perintend the adminiſtration of juſtice in the province of Khorafan. He Was 
not more eager in his thirſt after knowledge, than liberal in the encou- 
ragement and ſupport of it, having ſpent a large patrimonial fortune in 
the purſuit of ſcience, and in rewards to its profeſſors.— He ſpent three 
years of his youth under the tuition of Marx; and to the tincture he 
received from that doctor it is perhaps owing that he not only frequently 
diſſents from the opinions of his chief preceptor HAx NTA, but alſo, in 

ſome inſtances, from thoſe of his fellow pupil A oO Yoosar.—Shafet, in 
his O/oo/, mentions him with much reſpect.— He died at Rai, the 207 þ 
er nme eee uns * 


.. ABoo a Ban ZIFFER Bin Hazr. was 2 metering and] intimate 
companion of HANnzzFA, and one of the moſt auſtere perſons of that ſect. 
We have not been able to collect any other particulars concerning the 
character of this doctor, further than the remarkable retention of his 
memory, which particularly qualified him for excelling in traditional 
knowledge. He was appointed chief judge and e of Baſra, at 
which place he . A. H. 158. | 


Tur books 3 . in WS Hedaye ; are the laber, the Jama 
Sag beer, the Jama Kabeer, the Zecadat, the Nauddir, and the commen- 
tary of Kadhoree. The Mabſoot « or Amplified Digeſt. (which is alſo, by way of 
pre · erninence, entitled the A. or root) was compoſed by ABoo' L“ HASN 
ALI BIN Monammen, who is intitled Fakbral-Iſiam, or the glory of the 
faith, and ſurnamed Bezdavee, from the place of his birth, Bezda, a fort 
in Maveralne'r,— This great work was publiſhed about A. H. 460, and 
was intitled, by its author, a Mab/cot,. or Amplified Digeſt, becauſe of its be- 
ing written in rather a diffuſive ſtyle, the term literally meaning. ſpread out. 
It conſiſts of eleven volumes, and comprehends a complete courſe of 
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theology and practical divinity, treated according to the principles of the 
Haneefite ſchool, of which the author profeſſed himſelf a follower.—Fhe 
Jama Kabeer, or great compilation, is a collection of traditions; on the maſt 
approved authorities, (whence this work is alſo termed Jama: Saheeb, or 
the approved compilation,) compoſed. by VE ESSO Monamnep. BIN 
Yes00 al Termazi, about A. H. 269. It is related! that the author, 
before publication, ſent copies of his work to all the principak profeſſors 


in Arabia and Perſia, each of whom expreſſed his approbation of it in the- 
higheſt terms. Many other works have been written on the ſame ſub- 
ject, and under the ſame title; but this is confidered as the moſt authen- 
tic. The Jama Sagbeer, or ſmall cumpilation, is alſo a work upon the ſame 
ſubject, on a more minute ſcale; Phe author uncertain.— Phe Zeeaddt, 


or, as it is more fully intitled, Zeeadat. fi Jordo al HaNREETA, meaning, 
Addenda concerning the branches of. HANBEFA, is a copious, treatiſe upon 
legal concluſions, as taught by that doctor, ſaid to be compoſed by Imam 


MonAamMeD, under the inſpe ion and with the approbation of his maſter. 
This treatiſe is highly eſteemed; and many commentaries have been 
written upon it, in Turkey, Africa, Arabia, Perſia, and India. — Theſe 


four works are frequently cited, by the compiler of the RR DAN A, under 


the comprehenſive term of Zahir al Rawdyat, or The letter of Reports * ; 
and his book conſiſts chiefly of a compendious extract from theſe.” The Na- 


wwadir, or curigſities, is a title beſtowed upon a digeſt of four other com- 
pilations of traditions and law reports. Theſe compilations are not ſup- 
poſed to be poſſeſſed of the fame authority with the Z2hir al Raudyat, 
and are therefore, by the commentators, 'diſtinguiſhed under the head of 
Ghair Zahir al Rawaya! F.— The commentary of Kadooree (which is ſome- 
times ſimply termed Kadooree) takes its title from the patronymic appel-, 
lation of the author, AnuMED BIN MonaMMeED K aDooRes. It is a com- 


'* Zahir is a term uſed to expreſs the external matter or text of a wok ( particularly of the. 
KoRAN,) in oppoſition to Batin, by which is underſtood the internal meaning. 


+ Ghair ſignifies © different from,” © other than,” It is generally uſed in a privative ſenſe. _ 
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DISCOURSE. u 
mentary upon a previous work of Ano Yoos Ar, intitled Alab al Kult, 
or duties of u magiſtrate, and is confidered as of high authority by thi ſect 


.of Hange#a.—It was publifhed about A. H: 4253 the place of its pub- 
lication uncettain. 


44 & ion of other authorities are quoted in the courſe of this work. 
Of ſeveral the tranflator has not been able to procure any authentic 
account: but, for the ſatis faction of the reader; the following ſhort 
abſtract is given concetning thoſe which appear moſt worthy of notice. 


. Amon the perſonal authorities cited, we find the names of the 
four firſt Kd, and alſo of ſeveral of the Subdbd, or original 
companions of the Prophet. OF theſe laſt, the moſt eſteemed are Ak- 
Dbor.a- IAN ABBA, and ABpoota IBEX MAagSaood:—ABDoora Inn AB- 
BAS was the. couſin-german of ALRE, and his principal friend and con- 
fidant during che ſtruggls between him aid MoAavian for the XBalfut. 
He died A. H. 65. —ABDOONA IAN Masxo0D, alſo known by the name 
ABO ABDUENIHNMAN ABDOOLA „ Hdzite, joined the Prophet almoſt 
at the oommencement of His pretended miſſion; led his diſciples, iti their 
retreat to Et hippia, upon the perſecution of the KoR NEH; and afterwards 
repaired! to him at Medina! He died A. H. 44, intitled, for his eminent 
knowledge of the Kox AN, and the precepts of the Prophet, Tdj-a-Shirra, 
or the diadem of the law. Hass Ax, ſurnamed Bałbtares, was an eminent 
teacher of the law. He was a mtb of Khoraſan, Whence he takes his 
appellation, Ba#ter being the name anciently beſtowed on that region, 
becauſe of its relative ſituation, as it ſignifies the eaſt, —whence the an- 
cients termed the ſame territory BuHHanair=I8n AL KHASAF, ſurnamed 
Abob Ber Ahmed; was an eminent adheretit to the ſet of Hawntera; and 
Vote a treatiſe under the ſame title as that of ABO Voos Ar, already 
mentioned, andi upon the ſame ſubject, (the duties” of. a magiſtrate,) in 
which” all the dectrines of his leader are exemplified and ſupported by 
argument. — ABOO IAI Hindoonnee takes his appellation from the place 
of ne birth; Hindooan, « à quarter or ward of the city of Balkh, the 
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capital of Khoraſan, He attained to ſuch eminence in the law, as to be 
appointed to the dignity of ſupreme Mogſtee throughout all the region of 
Maveralne r, (Tranſoxania;) and by his ſuperior excellence acquired 
the title of Haneefa Sance, or HANEEFA the /econd.—He died at Ba- 
&hara, A. H. 362; and it is faid that, on the day of his deceaſe, a multi- 
tude of Jews and idolators were converted to the faith, by beholding his 


piety and abſtinence, and the fortitude with which he met his diſſolution. 


—ABoo MOHAMMED AL Kas1M (commonly called ABoo Hareera) de- 


rives his appellation, Hareera, from the place of his reſidence, Herat, a a 
city of Perſia.— He was born at Baſra, (whence he is alſo by ſome termed 


al Baſreea,) A. H. 446. He compoſed, at the inſtance of ABoo SHERWAN 
'KnaLip, the Vizir of the Se/ucidian Sultan Manmoop, a work intitled' 


Makamat, (occaſionally mentioned in this commentary,) conſiſting of 


fifty diſcourſes on various ſubjects of law and morals. He died A. H. 


515.—His authority has great weight in all legal diſcuſſions. The doctor 


mentioned under the title of Tehdvee is ABoo Fara, Ki4zee of Taha, a 


town in Upper Egypt.—ABpooLa Bin MosAricx (commonly ſtyled 


Ibn al Mobirick) was a perſon of eminent piety, who died at Heet, a 
city of Ird#, (Chaldea,) where his tomb {till continues to be viſited by 
the devout, as the Mauſoleum of a ſaint.— TAMRRM Bin T1IRFA was 
one of the Sahaba, or companions of the Prophet, of whom many fabu- 
lous miracles are recorded. 


AMoNG the books quoted, beſides what have been already mentioned; ; 


are the following ;— 


THE Rawayat Saheeh, or indubitable reports; a title beſtowed upon two 
different treatiſes on the Sanna; the firſt, by ABoo ABpooLa MoH AMMED 
BIN ISMAEL a/ Foofi, on which a number of comments have been written 
at different times; and the ſecond, by ZAx-aD-DEEn A MANDREE. They 
are both conſidered as of good authority, The Raudyat Maſb hoor (cele- 
brated reports) Hadees Maſh hoor, (celebrated traditions,) Na- Saheeh, (true 
relations,) and Moontakkee, (ſelections,) are alſo approved works by dif- 
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ferent uncertain authors on the ſame ſubject. The Amdlee (miſcellany) 
is a general commentary upou the law, attributed, by ſome, to Moh Ax. 
MRD BIN MosLEM al Zobdri, who is ſaid to have been the firſt compiler 
of traditions, and the preceptor of Imim MALIK Bin Ans, the head of the 
ſecond orthodox ſect, already mentioned. The Fatdvee SHAver, Fatduee 
KAzzk Knan, Fatdvee TiMoOR-TASHEE, and Fardvee Imim SiR- 
RUCKHSH, are all collections of the deciſions paſſed by the perſons whoſe 
names they bear, or upon their authority, and have been compiled with 
a view to ſerve as precedents in practice. Sharzi has already been men- 
tioned as the head of the third orthodox ſet. K AzxEk Knan was the 
diſtinguiſhing appellation of Faxnr-ap-'DEen Hasan Bin MAnsook, a 
native of Arnoos, ( Albania,) who for ſome years ſuperintended the admini- 
ſtration of juſtice in Damaſcus, and afterwards at 1sfahin. He died A. H. 
592.—Of the other two nothing particular is TORO LOO were 5 77 


res ma ola in ſome part of Perſia. 
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Pa on a confideration of the nature of this work, A of the authori- 


ties principally quoted in it, we proceed to notice certain peculiarities 
which will occur in the peruſal of it, and an explanation of which -is 


requiſite to the elucidation of what might otherwiſe appear unintelligible 
or obſcure. | 
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ALL laws muſt derive the prominent features of their character from 
the peculiar manners, cuſtoms, and language, of the people among whom 
they have originated. —In order, therefore, to enter fully into the ſpirit of 
the text, it is requiſite that we keep in mind the ſtate of ſociety in Arabia 
at the time when MoHAMMED and his companions began to introduce 
ſomething like a ſyſtem of jurifprudence among the followers and ſubjects 
of Ham. To enter into this particularly would be much beyond the 
Tranſlator's deſign, and would occupy more room than a mere preface can 
admit of. It is ſufficient for our purpoſe to remark, that the Arabian 
were divided into two claſſes or deſcriptions of men, the inhabitants of 
cities, and the Bidweens, or wanderers in the deſert. The former 
20 | | purſued 
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purſued commerce and huſbandry ; whilſt the latter (that is, the great 
body of the nation,) followed the uſual occupations 'of the paſtoral life, 


occaſionally. made inroads upon their more wealthy neighbours, at- 


tacked the caravan, and plundered the traveller.—In this general 
outline time has produced but little alteration. — Subdued by the 


arms, or allured by the promiſes, of the PRornkr, the tribes of the 
deſert united their forces, and, iſſuing from their native wilds, over- run 


the neighbouring nations with an impetuoſity of valour Which nothing 


could reſiſt, and with an uninterrupted uniformity of ſucceſs to which 
hiſtory oppoſes no parallel. This, however, was only an extraordinary 
convulſion, proceeding from the coincidence of accidental cauſes, placing 
them in a ſituation which ſubſequent events have evinced was by no 
means natural, As the firſt impreſſions of fanatic zeal abated, they reco- 
vered from their dream of univerſal conqueſt ; and, after having altered 
the religion of a large portion of mankind, overturned, the moſt powerful 
monarchies, - and eſtabliſhed various royal dynaſties in the ſurrounding 
countries, ſucceeding revolutions gave back the Bidiveens to their origi- 
nal independence and their original folitude. In the mean while, the 
excluſion of ſtrangers. or unbelievers from their principal cities in a great 
meaſure prevented the more poliſhed from mixing with the reſt of man- 
kind, from being contaminated with their vices, or improved by their 
example. Hence, except in the ſingle article of religious belief, the Arabs 
perhaps differ little at this day from what they were two thouſand. years 
ago, and indeed preſent, to us almoſt; the ſame picture in, point of genius, 
temper, and manners, as in the time of the Jew:/b. Namarcbs. 


Wuxx Monauuzp aſſumed the prophetic due he Pied” his 
countrymen, in general, ſlaves. to the moſt grofs and ſtupid idolatry, 
The paganiſm of the Sabians had. over-run, almoſt the whole nation.— 
From Perſia the eaſtern tribes had caught much of the ſuperſtition of the 
Magians.— There were, indeed; numbers of Fews and Chritians, The 
former had ſeveral conſiderable eſtabliſhments; and many whole tribes had 
embraced the Mqſaic creed or the Go/pe/. But their conduct and prin- 
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ciples little deſerved tho titles they aſſumed. The Fews paid more regard 
to the fabulous traditions of their Rabbinr than to the ſevere and unatcom- 
modating precepts of the Pewtateuch ; and the eaſtern churches were di- 
vided and convulſed by ſcholaſtic diſputes, in which, inſtead of the mild 
and forbearing ſpirit of Chriſtianity, nothing but mutual rancour, ma- 
lice, and uncharitablenefs, 'prevailed'; whilſt the pure and ſimple worſhip = 
inculcated by its divine Author had degenerated into mere outward ſhewy 
expreſſive only of a debaſing and idolatrous ſuperſtition, Among the 
pagan Arabs, the nice diſtinctions of property were imperfectly underſtood. 
Each tribe was governed by its on law; and diſputed cauſes were either 
referred to the determination of the chief, or (more frequently) de- 


— 


effuſions of their poets, tranſmitted orally: fron age to age, which ſerved, 
to preſerve ancient uſages, or to keep alive the feuds of contending. neigh- 
bours. Private revenge was not merely tolerated, but encouraged, and 
the jaſtice and neceſſity of it inculcated- Henee every diſſenſion was the 
occafion either of ſingle combat or of civil war; and tradition furniſhes us 
with accounts of above 1 500 battles fought before the introduction of the 
faith. The art of writing was little known, and the practice of it con- 
fined, chiefly: to the Jews: and Chriſtiamr. Theſe were diſtinguiſhed by 
the common. appellation of KI ABER, ({cripturiſts,) or AHL al KIT ABN 
(people of the: book,) becauſe of each having received a written revela- 
tion from Heaven. — The aecompliſhment principally” eſteemed among, 
the Arabs. was expertneſs at weapons and in horſemanſhip. The 
ſciences . moſtly: ſtudied Were, genealogy, aſtronomy, and rhetoric, The: 
firſt of theſe was carefully employed in preſerving the purity. of their, 
deſcent ; the ſecond was applied chiefly to aſtrological purpoſes ; and the 
third they exerciſed in the compoſition of love- ſongs and elegies; or poetic 
fictions concerning the exploits of their chiefs, the relation of Which 
cheered the aged, and animated the young. Their great virtues were, 
hoſpitality, temperance, and munificence, which laſt was frequently 
carried to an unwarrantable and (perhaps) oſtentatious exceſs, to the pre- 
Ju of their W and Kkindred. Their moſt odious vices were a diſ- 
| poſition 


cided by an appeal to the ſword. | Theit only laſting mernorials were the 4 
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poſition to wat and rapine, and an unappeaſable vindictiveneſs of ſpirit. 
Their ſecluſion from the reſt of mankind taught them to conſider every 
ſtrange nation in an hoſtile light; and the term E expreiled, at 
once, an alien and an enemy. 


Tunis ſhort and imperfect ſketch will ſerve to familiarize or explain to 
us a number of extraordinary paſſages in the following treatiſe. In fact, 
without ſome ſuch reference, ſeveral of the examples adduced in the 
courſe of it muſt appear unnatural or improbable, and the arguments 
upon them frivolous or abſurd. In too many inſtances they certainly are 
ſo; the Muſſulman lawyers being as much addicted to verboſe ſophiſtry as 
any of their Chriſtian brethren. But a due regard to local circumſtances / 
will teach us to conſider, that numbers of ' the. caſes here cited in eluci- 
dation of particular points of law, although they may ſeem to an European 

to be ſuch as can ſeldom or never really happen, would yet appear, to a 
Muſſulman, to contain no more than a neceflary proviſion with reſpe& to 
caſes of frequent or probable occurrence. Many of them, indeed, ſeem ' 
to be propoſed merely as exerciſes for the exertion of mental acumen, and 
the diſplay of ſubtle diſtinctions; and as ſuch they are perhaps not without 
their uſe. With reſpect to the argumentative part in particular, although 
abounding in futile ſophiſtry, ſtill it poſſeſſes the advantage of leading to 
a full development of the principles. It moreover places ſubjects in every 
poſſible light, familiarizes us to the modes of reaſoning in uſe among the 
Muſſulman profeſſors, (a matter of ſome literary curioſity,) and frequently 
involves material 2 of law, not to be found under the heads to which 
they e relate * 


THe firſt ſingularity likely to ſtrike the Bern reader, on caſting 
his eye over thoſe laws, is the great proportion of them which relates to 
ſlaves, the diſcuſſions concerning whom occupy nearly a third of the 
whole work. To account for this, it is proper to remark that, among 


* See an inſtance of this in Vol I. p. 8. article ZaxaT; where an opinion of Haneefa is 
introduced with reſpect to a Kazee's declaration of a debtor's inſelvency. | 


the 


DISCOURSE. . 
the firſt votaries of Mam, whoſe ideas of luxury extended not beyond the 
plain ſimplicity of the paſtoral life, the articles of property were few, and 
confined, for the moſt part, to ſlaves and domeſtie animals. The former 
generally conſtituted their chief ſubſtance ; and the bodies of bondinen have 


in thoſe countries formed, from the earlieſt ages, a principal commo- 3 


dity of traffic. — The Arabs, like moſt other barbarous nations, had 
ever been in the practice of retaining as flaves all the captives taken 
in war, whoſe lives were ſpared by avarice or policy. The children 
of thoſe captives partook of the condition of their parents.——The fas 
natic fury of the Sahabs, (companions,) under the prophetie banner, in 
the beginning of their career, ſpared neither age, ſex, or condition; but, 
when the firſt ebullitions of zeal ſubſided, their priſoners were reſerved 
as a valuable part of plunder. —Every new conqueſt poured into Arabia a 
freſh acceſſion of captives ; and thoſe formed, in time, not only a great 
part of the wealth of individuals, but alſo a principal proportion of the 
community. Hence the conſiderable ſpace which the laws concerning 
SLAVES occupy.—lIn numberlefs inſtances, however, 'the caſes and exam- 
ples cited with reſpect to them are not excluſively reſtrictive to SLAVES, 
but may be conſidered in the light of fo many legal paradigms, equally 
applicable, in their Nm" to any other articles of commerce or 
3 | | 4 1 


Tnvs far the tranſlator Auel it ic eee . N of the wotk in 
general.He is now arrived at a leſs agreeable part of his preſent duty, ſince 
indiſpenſably productive of a degree of gotiſin.—it being neceſſary to add 
a few pages concerning the Perfian verfion of the e ene int the 


Engly/h gi iris 8 verſion. 


Wren the attention of the Britiſh government in BEA was firſt 
directed to the neceſſity and importance of procuring ſome authentic guide 
for aiding them in their ſuperintendance over the native judicature, 
(founded on the reaſons we have Sy _ Ae diſcovered, in the 

Vor. I. . books 
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books recommended to forward this end, a ſyſtem copious without pre- 
cifion, indecifive as a criterion, (becauſe each author differed from or 


contradicted another,) and too voluminous for the attainment of ordinary 


ſtudy. From theſe a compendium might indeed have been abſtracted ; but, 
being a mere compilation, it would have been confidered rather as a new 


code than as a reviſion of the cd, and would not, in the idea of thoſe upon 


whom it was intended to operate, have borne the authority of an original 


work. Numbers of Fati#wees were indeed at hand, and the tranſlation of 


one compoſed in the Perſſan language, by the authority and under the 
inſpeftion of the Mogul Emperor AURUNGZEBE, (from him denomi- 
nated Fatiduee Allumgheeree,) was actually undertaken. It was, how- 
ever, ſoon diſcovered that this, conſiſting of a ſimple detail of caſes and 


deciſions, would do little or nothing towards developing the principles + 


of the Muſſulman laws, and of courſe could afford but a very limited 


portion of inſtruction with reſpect to them. Some learned Mobammedans, - 
who were conſulted 'on this occaſion, thought it, moreover, unfair that 


their Britiſb rulers ſhould receive their firſt impreſſion of the Muſſulman 
legiſlation from a bare recital of examples, ſuch as compoſed the Fattawee 
Allumgheeree. They therefore adviſed that, previous to any further ſtep, 
a tranſlation ſhould be executed of ſome work which, by comprehend- 
ing, in the ſame page, the didlum and the principles, might ſerve at 
once as an exemplar and an inſtructor; and for this purpoſe they recom- 
mended the HEDAYA, becauſe of its being regarded (particularly 
throughout Hmdeftan) as of canonical authority, and uniting, in an emi- 
nent degree, all the qualities required. But as the Arabic, in which this 
treatiſe was written, is known only among the learned, and the idiom 
of the Author is particularly cloſe and obſcure, they at the ſame time 
propoſed that, under the inſpection of ſome of their moſt intelligent doc- 


tors, a complete , verſion. ſhould be formed, in the Perfian language, 


which would anſwer the double purpoſe of clearing up the ambiguities 
of the text, and (by being introduced into practice) of furniſhing 
the native judges of the courts with a more familiar guide, and a more 


inſtructive preceptor, than books written in a language of which few of 
| them 
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DISCOURSE. . xlv . 
them have opportunities of attaining a competent knowledge. In con- 
formity with this advice, four of the principal and moſt learned Moſevees 
(Mohammedan liwyers) were engaged to tranſlate the whole from the 
Arabic into the Perſian idiom. The tranſlation of this verſion into Eng- 
liſb was at firſt committed to Mr. James ANDERSON, a gentleman-whoſe 
eminent /izerary qualifications for accompliſhing ſuch an undertaking could 
only be excelled by the ſolidity of his underſtanding, and the goodneſs 
of his heart. Before he had made any conſiderable progreſs, the pre- 
ſent Tranſlator had the honour of being affociated with him in the 
work; and Mr. ANDERSON being ſhortly after engaged in an important 
foreign employment, the duties of which neceſſarily occupied the whole 
of his attention, the completion of it devolved entirely on his colleague, 
who, in obniequence, took upon him the ſole ed e * . 5-8 
an 


— $ # 
* 2 4 


Wurx the Engliſb tranſlator came to examine his text, and compare 
it with the original Arabic, he found that, except a number of eluci- | 
datory interpolations, and much unavoidable amplification of ſtyle, it in 
- general exhibited a faithful copy, deviating from the ſenſe in but a very 
few inflances, in ſome of which the difference may perhaps be juſtly at- 
| tributed to the inaccuracy of tranſcribers *; and in one particular it is 

avowed and juſtified by the Molovees, becauſe of an alledged error of the 
author +.—Many of the interpolations are indeed ſuperfluous, and they 
ſometimes exceed, both in length and frequency, what could be wiſhed. 
They, however, poſſeſs the advantage of completely explaining the text, 
from which every reader may for the moſt part with eaſe diſcriminate them, 
ſince they almoſt uniformly conſiſt of Yluſtrative expoſitions of paſſages, be- 
ginning with, “ that is,” —** in other words, —and fo forth; and where 


* See, for inſtance, vol. II. p. 281 ; where it is likely that the deviation pointed out in 
the note may be owing merely to ſome inaccuracy in the Perfian copy, as the error is evident. 
+ See vol. IV. p. 499; where the Molovees cotrect an error with n 
Ane 
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the compoſers of the Perfan verſion have, in any conſiderable degree, dee 
- viated from their original, the Engliſb tranſlator has remarked upon it, 
and has, in ſeveral ſuch inſtances, ſubjoined a verbatim tranſlation from the 
Arabic, in order to point the difference with the greater precifion. One 
deviation, indeed, in point of form rather than of ſubſtance, he has not 
thought it neceſſary to notice, as it runs regularly through all the work, 
and he therefore conceived that a ſingle prefatory explanation of it would 
ſuffice for the whole.—In the OzJecTions and REPLIEs, which ſo fre- 
quently occur, the Molovees have obſerved an arrangement ſomewhat 
varying from the original, and which they probably adopted for the fake 
of greater perſpicuity. The Arabic text does not ſtate the paſſages, thus 
rendered, with the ſame degree of diſtinctive precifion ; but preſerving, in 
thoſe inſtances, that brevity which is its peculiar characteriſtic, intro» 
duces the matter of them in a way certainly calculated to give leſs inter- 
ruption to the general context ;—the reaſoner upon any diſputed point 
ſaying, (ſtill purſuing his argument,) It may indeed be objected,” &c. 
—** But to this we reply, &c.—an additional obſervation, brought for- 
ward ſolely with a view to the more complete illuſtration of the ſubject, 
and which the Molovees employed upon the Perfian verſion have reduced 
to the form of an abſtract Quxs x ox and AnswER.—Another. unnoticed + 
deviation is, that where the author ſpeaks in his own perſon, he is, in the 

Perſian verſion, generally mentioned by the ſtyle of the compiler of the 
« HEDAY A,” —as thus, The compiler of the Hedaya remarks” &c. 
The only remaining difference between the Arabic text and the Perſian 
verſion of it, -worthy of notice, is, that in the latter we have a- particular 
definition of terms, a point in which the original is totally defective, but 
which is doubtleſs indiſpenſably requiſite to perſons not converſant in the 
Arabic tongue ;—and they may, perhaps, be moreover conſidered as af- 
fording a valuable addition to Oriental lexicographic knowledge, as they 


give not only the meaning of the term, but alſo its etymology, and e 
cular £4. e in the language of the LAw. : 


To the e of execution the tranſlator is perfectly aware that one 
objection is likely to occur, which at firſt may appear of Tome weight. 


It 
U 


DISCOURSE. - alot 
It may doubtleſs be urged that, inſtead of having bt to an interme- 
diate verſion, the tranflation' ſhould have been made at once from the 
Arabic, by which means the work would have preſented, a more cloſe 
and accurate picture of the original. Had the tranſlator been at liberty 
to purſue this plan, much labour would indeed have been fayed him! 
Some reaſons are, however, to be: affigned, which, when duly conſi- 
dered, will perhaps be found to give an indiſputable preference to the 
mode that has been adopted. I. As the Perſian verſion: was deſigned for 
the uſe and inſtruction not merely of the Engli/h ſcholar, but alſo. of the 
native magiſtrate, and was therefore likely to be introduced into practice, 
it was indifpenfably requiſite that the Erg//þ tranſlation ſhould be taken 
from it rather than from the Arabic, in order to preferve an exact and. 
literat uniformity between the two ſtandards of judicial determination.. 
II. The Arabic is remarkably cloſe in its idiom, and, in treating of every 
abſtracted ſubje&, brief in its conſtruction to a degree which, in any other 
language, would be confidered as involving the matter treated of in the 
darkeſt and moſt perplexing obſcurity. This is evident in the continual 
ellipfis of terms, and a conſequent repetition of relativer, (many fre- 
quently occurring in the ſame period,) which. are referable to their pro- | 
per antecedents only by certain rules of context peculiarly appropriated to 
that language. Hence a literab trauflation from the Arabic would have 
leſt the ſenſe, in many places, as completely unintelligible to the Engli/h 
reader as the original itſelf, —In following the Perſſan verſion, therefore, 

(if we except the interpolations already mentioned and aceounted for,) the 

tranſlator has done little more than What he muſt "have done, at any 

rate, to fender himſelf underſtood, — namely, given the ſenſe in 4 

Fuller and more explicit manner than the original author, but without in 

any degree departing from or altering the tenor of the text. III. The 

perſons employed in the compoſition of the Perfan verſion were them - 

ſelves poſſeſſed of deep legal knowledge, qualified, both by their acade- 

mical rank and judicial ſtations, to paſs decrees, and perhaps as Well verſed 

in the Maſſalman inſtitutes as their author. Hence their interpolations | 

proceed from an authority perfectly competent, and being (as in many : 
| ner they certainly are) of eſſential ny, muſt be conſidered as a. 6 
valuable 
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valuable addition to the text. Theſe interpolations are, in fact, nothing 
more than explanatory remarks, inſerted in the body of the work, inſtead 
of being ſubjoined in the form of notes.—Had the tranſlator conceived 
himſelf at liberty to uſe his own unlimited diſcretion in the manner 
of his performance, he could perhaps have adopted this mode, as 
being more agreeable to the literary faſhions of his own country, in all 


-except original compoſitions. But this is a plan ſeldom adopted by Oriental 


writers; and the tranſlator had a particular duty preſcribed to him, 
which (except in ſome very particular caſes) he conſidered himſelf 
bound implicitly to fulfil; for it was his buſineſs to give the Perſſan 
verſion of the HEDAYA an Engliſh dreſs both in order and in Jubſtance, 
ſince otherwiſe it would have been impoſſible to preſerve the exact uni- 
formity neceflary to authenticate the Engl fo text in caſes of fotumg re- 
ference or appeal. 


Havixe hazarded thus much in juſtification of the general plan, 
it will be proper to point out ſuch particulars in the tranſlation 
as it is eſſential to explain, for the information of the r 
reader. | 


| Ir is well known that in every language there are certain peculiarities 
of idiom which do not admit of a very intelligible literal tranſlation into 
any other.— In every ſcience alſo (and more, perhaps, in legal diſquiſi- 
tions than in any other) there are certain peculiarities of phraſeology con- 
cordant with the ideas, moral, religious, or political, of thoſe who uſe 
them, and alſo certain alluſions, connected with thoſe ideas, or referring to 
them, which require ſome illuſtration in order to their being fully under- 
ſtood by perſons not familiarized to the ſame habits of thinking, or to 
ſimilar modes of AAA 


* 


Tux firſt of theſe which ſtrikes the reader (and which occurs very 
frequently) is © a favourable. conſtruftion” (of the law, or the caſe,) as 
oppoſed to analogy.” The original term #:h/an, which the tranſ- 
lator has rendered . a favourable confiruetion,” literally means beneve- 

tence ; 


priscounss' | Alix 


Ence; and the expreſſion referred to, as it ſtands in the original, Ggnifies 
* on the ground of BENEVOLENCE,” that i is, by a mode of arguing, in 
its concluſion more favourable, either to the individual or the commu- 
nity at large, than could be addueed by reaſoning according to the ſtricter 
principles of analogy and legal caſuiſtry. It is obſervable, in the courſe 
of the work, that this ſpecies. of reaſoning is frequently adopted by HA- 
NEEFA, or his diſciples, in oppoſition to the rigid tenets of the Shafbite 
ſchool. And this difference proceeds from the more liberal complexion- 
of that doQor's practical divinity, which diſtinguiſhes him from * heads 
Amme as has been _— ſtated. . 

Is a work of this nature, an exact uniformity. in 3ghs tranſlation of 
technical terms and phraſes is not only adviſable, but, in general, indiſ- 
penſably requiſite. It has, however, ſometimes unavoidably happened 
that a term is differently rendered in different places, not indeed with 
reſpect to the /en/e, but with regard to the Engliſb term uſed to expreſs 
it in. Thus Mazoon, (for inſtance,) which is commonly rendered lis 
© cenſed ſlave,” is alſo, in ſome places, tranſlated previleged ſlave,” a 
phrafe which equally well expreſſes the ſenſe of the original term. 
Wherever this occurs, a reference is (for the ſake of uniformity) made, 
in the Index, to that term which Fa Ur grate intends ſhould be conſi- 


dered: as the technical one. 


| f ; | * * et | 
Wrrn reſpect to any remaining peculiarities, technical or idiomatical,, 
not noticed in this place, as they are all fully defined in one part or other 
of the work,. an ETON of them is eaſily obtained «by eg the 
IND Ex. | | 247 


IT were to be wiſhed that, in a performance deſigned'for the uſe and 
information of European readers, . correſpondent” Engh/h expreſſions could” 
have been found for all the various technical terms contained in it. It 
muſt doubtleſs be irkſome to meet frequently with words which a reader 
unlearned in; the Arabic language finds it difficult to pronounce, and for 


the meaning of which he is under a neceſſity of referring to the InDex, 
and. 
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and back from \ that tc to the body of the Work. "This; however, is d dif- 
ficulty which. « could not in all caſes. be remedied.” Were the cuſtonis' of 
different countries are. at all analogous, the latiguage of each will ef courſe 
contain {ſynonymous terms for expreſſing the fame ideas. Where, on the 
contrary, cuſtoms, laws, or modes of thinking, prevail in one country 
totally « different from any thing to be found in the other; no modes ef 
enpteffon that could be adopted in che Hogiage of either" v ould ſuffices to 
expreſs, With preciſion, the meaning of technical or local terms ufed in 
the other. This ſcience,” moreover, has in every country its peculiar 
phraſes, which will not bear any very intelligible tranſlation, hence the 
neceſſity of adopting. and retaining them in their original form, —an obſer- 
vation the truth of yhich may be perceiyed by caſting an eye over any 
one page in any. one of our own law-books, The trauſlator, there · 
fore,. has, found himſelf. under an ynavoidable neceflity of occaſionally 
retaining the original terms, without attempting any -tranflation of then, - 
taking care, at the ſame time, to refer, in the IN bu, to the definti- 
tion of, chem. v bich is invariably to be found in ſome part of the work ; 
making it, however, a geperal rule to expreſs in Eng/t/h every term 
capable of a, technical or intelligible tranflation,—It is proper to-remark 
that, in the orthagraphy of theſe Arabic terms, there ſometimes occurs 
© a flight variation, Which in a work of ſuch extent it was not eaſyraliays 
to avoid. Thus, inſtead of Talhd, (a man's name,) we have, in one 
place, Te/liha; and, in five or fix inſtances, Deeyat is uſed fot'»Deyzt, 
. (the fine of blood.) Wherever this variation occurs, it is rectified by a 
"reference in the INDEX but there are not above three or ſour inſtances 
in which this is neceſſary. It is alſo to be obſerved that, in the uſe of 
the Arabic perſonal nouns, attention muſt be paid to the termination, which 
in 4 always denotes the feminine gender. Thus Hirbee meals ali alien, 
Hirbeed an alien woman; Zimmee an. infidel ſubject of the Muſulnas"yo- 
verument, and Zimmend a female infidel ſubject; and ſo of the reſt,” c- 
cept Muſlims, (a female Mohammedan,) which is derived five Ms oftim, 
(a confider, or a perſon, in a ſtate of ſalvation, a term generally qualißed 
by the charasteriſtie termination in dn, hence Moſlindm, or (according 
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fa aGrowapy; if confined; within any yolecadls! likitsy" would ve 
imperfrely expreſa the meaning oi the varidus law-torme and pHruſte; or 
i giving the definition of thetu, would contain merely a repetition-off'w Nut- 
is already ſet forth in the body of the work, the Tranſlator as im te 
inſtance hazarded a new mode, by introducing all thoſe terms in a ſupple- 
Inden, with a reference to. this place in the text; Hs has 
alſo, for the ſatisfaction of the Orientaliſt, and in order. to ramedy; the 
defects of the European alphabet, (which, at beſt, expreſſes Arabic words 


—5 very imperfect ly.) inſerted, in that Index, een * 
its original. character. | * " THIEN BE £& PC 


' To promote, as much as bellt the deneficidl ends intended ts this 
work, the Tranſlator Has in varidus places added ſuch notes as appeared} neceſ- 
fary to clear away ambiguities and obſcurjties in the text; and he has 
alſo annexeda marginal abftraft, which, gives the aalen 0 of the bw, 
unencumbered by the long details of reaſening which generally accompany” 
if.—To, the whole is affixed, a copious Inpzx, defigned to be uſeful in 
three reſpects, by referring, I. to legal concluſions, II. to the ge 
ral HEADS or SUBJECTS, and, III, to rules which occur, (ag it. were) 
incidentally, involved in the reaſonings upon other matter,—As each 
volume has alſo prefixed to it a table of contents, the references are ſo 

much broken and divided; that the-reader can never be at a loſs to ſatisfy 
himſolf upon any particular point which duty or curioſity may prompt 
hie to inveſtigate It may be proper to. remark that the marginal ab- 
ſtract, the notes at bottom, and the Index, form ne poſe of 3 
work, which has only a general table of contents. 


I ons. particulars and in ane alone, has the trapſlator-conceived him- 
dell at liberty ta deſert his text; namely, by a 1ota/ amiſſon of particular 
paſſages, for reaſons Which axe aſſigned in their proper place. Theſe 
reaſons generally are, either that the paſſage relates ſolely to certain rules 
of Arabic grammar, which therefore do not admit of an intelligible tranſ- 
lation into another language, or contains merely ingeniqus ſophiſms, fo 
exceedingly. futile as to be of no uſe. —Qf this 44% reaſon abundance of 
examples, are ſtill retained !——It will, however, in moſt of theſe be 
Vt. L 8 ſound 
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found that, amidſt the frivolity of the argument, ſome uſeful illuſtration 
is involved: nor is the tranſlator conſcious of having omitted any thing, 
the retaining of which could, nber direQty 0 or 1 avs 1 
attended with AR 36H 2 36 Hott Ty 
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As the HxpavA includes a complete ſyſtem of Maſſulman juriſpru- 
dence, it commences with the Abaddt or ſpiritual law, including the 
five great religious duties of purification, prayer, alms, faſting, and pil- 
grimage.—Of theſe the book of ALMs (Zakds) only is retained by. the, 
tranſlator, as the others are neither very curious in their nature, nor 

| Wa afford any manner of aſſiſtance in deciſions concerning matters of | 
property: and would have burthened the work with an additional and 
totally uſcleſs volume, —This omiſſion has not, occaſioned any alteration i in 
the conſecutive arrangement of the books; but it has neceſſarily induced. 
— difference 1 in the diſtribution, among the four volumes, of thoſe which 
are retained, In the ofiginal the ſubjects : are diſtributed as follows: — 
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vo L. 1. Par ſcat. Proyer. Abu. lis. ibn. bo. He 

add, 

{Nox U. at: dermis. \Rofterage. Divarce, Aan les 75 ows.: Puni 72 

ment; Larciny. The Inſtitutes. Foundlings, Troves. N Slaves, Mz 4 | 
ing Perſons. a Appropriations. © 


7 ? 
* 


\ Vor.. HI. Sale. gi Sale. Ball. Transfer of Debts. Duties 5 the 
KAxkk. Evidence. Rerractation of Evidence. Agency. Claims. Achnowledy- 
ments. Compoſitions. Mondribat. Depoſits. Loans. Gifts. Hire. Mie 
Milla. un e. InDioition. Licenſed Slaves. Uſur pation. A 
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Vol. IV. Shaffa. Partition. Compatts Cultiuation. Compat, of . 
dening. Zabbah. Laer: ces. 8 Cultivation of Waſte Lands. 
| Prohibited 


#0 biss, =. 


| Levying 14 Fo Wilks. Hermaphrodtes. 8. ant: n dio mbe int 1115 „tt 
Deere N 41 1117 uy too 100 $140 3.132 an 30 * TRY. 7 3. 
Is che reader is not already tired with, this introduttory detail, the 
tranſlator would requeſt his indulgence while he adds a ſhort account, 
en neceflary, of the books which have been omitted, 2 ve as 
a fe. e on the others! in their 1 as 19 885 or. 900 0 0 
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* prayer,.. which without it is of no ect. Ac. is. of two e. 
tions, the Gho//, or complete ablution of the Whole body, and the 
_ Wiazoo, or waſhing of the hands and feet, after a manner particularly 
preſeribed. The firſt chapter treats of the occaſions. for purification, the 
accidents by which it may be broken or interrupted, and the manner in 
which it js to be performed. The ſecond relates to the waters fit for ably- 
tion. — The third treats of the teyummim, or ſubſtitution, - in! eaſes-of 
drought, of duſt or fine ſand for water; a regulation well calculated for 
F the thirſty deſerts of Arabia * ! In directing this, Monamasp followed 
the example of the Jews, who were accuſtomed to perform their luſtra- 
tion after this method, in , caſes. of neceſſity.—The fourth chapter re- 
lates to the anointing of boats, or other leathern apparel or utenſils, in 
which certain rules are laid down for the obſervance of cleanlineſs.— 
The fifth regards women, the rules to to be obſerved by them in their men- 
ſtruations, and the modes of purification requiſite after thoſe, or childbed 
labour, to qualify them for acts of deyotion.— The ſixth treats of che pu- 
rifications enjoined after performing Ph 5 ee euren N35 


* PrayER | is declare; to be the cor one one of RELIC on, 8 the, pillar 
of FAITH. It i is not, y the Gooey ors, conſidered; as g thing of 
mere form, but requires hat the heart anc W ſhoyld, accom- 


pany it, without which 1 it 18 pronounced to be of no ayail,— The preſcribed 
Nas are direfted to be performed at five different times in the twenty 
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Which they are to ſummon people to worthip:—The third relates to the 
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| four hours. I. between dey-break and fun- riſe M. immenfirety Aer 
noon; III. immediately before ſunſet; IV. im the evening, before dark; 


and, V. before the firſt watch ef the night. At theſe hours, therefore, 
rie Mawizins < or driers warn the people; Horn the ii¹⁰Eẽi-, of che moſques, 


to prepare for prayer, and all devotit perſbhs forth with either repair to tlie 


| "moſque, ot proceed!to perform their devotional exerciſes in ſotne other 
convenient ſpot, after the previous luſtratioh. The firſt chapter of this 
book treats of the proper hours for prayer, whether preſeribed or volun- 


tary, prohibiting, at the ſame time, the repetition/ of any during the riſ- 
ing or ſetting of the ſun, or at the hour of his paſſing the meridian. Thie 
#econd' chapter concerns. the duty of the publie ctiers, and the manner in 


<conditions of prayer, that is, thoſe points Which are regarded as eſſen- 


"tially requiſite to its efficacy; Which are as follows. I. that the per- 
on be 


apparel 


from every ſpebles of defilement': II. that all ſumptuous 
ot oe afide, at the ſatme titne that the body be ſo far 
"6overed as to avid atiy offetice to decency, —unleſs, however, the perſon, 
de deſtitäte ef clothing, in which 'caſe this is Aiſpenſed with : ITE that 
the attention acebmpany the act, and be not ſuffered to wander to any 
"other" object, Hſ6ntvch that if the perſon, whilſt praying, caſt his eyes 
pech u böbk Jo äs to fecollect the contents, his prayer is of no offect: 
IV. chat the prayer be performed With the face towards the Kabla, or 
temple of Mecca, the retative ſituation of Which is for that realen 
pointed out. in lf their t6ſhues by the poſſtion of the Niche for the nm, 
Which is termed the 'Mebrab. Where, however, . the relative ſituation. 
of the Kith}a is/ahcertain or unknown, the perſon who prays is only re-- 
quired to obſerve this Ceremony t0.the beſt of his knowledge or recollection. 
The fourth chapter relates to the nature and deſcription of the prayers, 
preſcribing the forms: proper to. uſe on each particular occaſion, and the 
portions f the KoRA which it is. proper t to read each day. The paſſage 
moſt worthy. of notice in this chapter i is,. that men are allowed to repeat 
the prayers, or to fead the allotted. portions of the Koran, in every other. 
language as well as the Arabic; , for (as Huncefu well argues) the 
difference of language makes. no. > alteration. in the ſenſe 3: and it is not 


4 poſſible 
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* poffibte tot the Bert mould jbin ih what enema; Ude tor 
i οpfehend. The ffth chapter 'eoftdins'the qluiaſificitions feceffary 
0 che offer of à prieſt; art the partictilar Futies eaters that ah. 
de peribns Held eapstzle bf exerciſing this fuftetzon are faves, f- 
probares, the bſnd, the Bhrerten, (besple ef the defert,) and 22 
Theſe laſt are deemed wifle) becuſe of the baſenefs ef their birth giving 
room for diſontent to fete Who might ſippole themſelves diIhönoured 
by attending ther in public. —This head like wife comprebiends all the 
direceions for publie w örfRip, in which certain precautions are laid down 
-againſt the Wonen "tiling with the men, each Tex Having a particular 
fution allotted,” for the ſake of deceey, ànid allo to Poi ae exeltement 
to paffion . The th, Ieventh, eighth, Hinth, tenth;cleventh, and twelfth, 
chapters corttain tefely matters of forth, precalition, and fo forth. —Phe 


klürteenth chapter preſtibes che prayer proper'to the flick, ald the virions. 15 


iris af hiſtFation, Nc. WHISK ray be diſpenſed with on "Cote? df their 
"Hdifp6Rtion.l-PHETouttecritH'hapter relates tothe profiratibns; the f 
"techith contains the rules tb be obfer ved Þy thoſe who 1455 the been 
the prayers proper to Fidiy ftlie Nenn fabbath: the ſeventeenth 
-tighteefith theſe for partictutar Taſts and feſttwals: the nineteenth. 1 9 2 
for fam. The twentieth chapter preſctibes the mahner of © berate 
prayer when ſurrounded by an enemy, —in which caſe the 25 is . 
rected to divide his troops into two bodies, one to oppoſe the foe whilſt 
the other prays, and ehus to fie Ve each other ſicceffively.- —The twenty = * 
Kft chapter contiits/ the prüyers tor the Drab, With the various torts | 
of abtution, enſhrovdittg, /abd intermenr. Arne twehty⸗ ſecond relates to 
[the ſutne, With teſpect do thoſe whb Are flam in battle. The nn 
third regards the preyers proper for pilgfitts' vn vit the "infite 'of "th 
"ny t ae iT 161 T1 non ann W100 '4I* 
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5 Fner e i; tiev effet Ry of piety; 05 term, by the” ofthodb k, 

ide gute f religion. It is of "two Kinds, ry Ad Peuthbent; and is 

diſtingviſhed; by the flu, dtvines, ifito Wer degrees: I. the fe- 

training from evety kind of nourfiment or bartl indtulgence: II. the 

n. of the various mennbers from any thing which might excite 
3 ſinful | 
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ſinful or corrupt deſires: III. the abſtracting the mind wholly. from 
worldly cares, and fixing it excluſively. upon Gop, which, as it is 
the moſt difficult of obſervance, is alſo accounted the moſt merito- 
rious. The great preſcribed faſt is that enjoined from the firſt new moon, 
in the month of Ramz4n, until the appearance of the next, during which 
1 it is required, from day-· break until after ſun- ſet of each day, to abſtain 
4 from. every ſort of nouriſhment, inſomuch that the faſt is broken by ſuffer- 
1 ing any thing, whatever to enter any part of the body. From this obſervance 
5 none are excuſed except the ſick, aged, or children 3 and the firſt of theſe, 
„ if they recover, are required to make up for what they have loſt, by faſting 
1 an equal number of days after their health is perfectly reſtored. Any 
Il breach of this duty muſt moreover be expiated by a donation of alms-to 
the poor. — The Ny, or voluntary faſts, are , thoſe not enjoined by the 
Law, but which a man impoſes. on himſelf on ſome particular occaſions, 
ſuch as in expiation of a broken vow, that ſpecies of abuſe to a Wife 
termed Zihdr, the breach of the faſt. during the moon of Ramædu, ot 
any other irregularity. The firſt chapter of this book contains regula- 
tions with reſpect to the commencement- and obſervance of the faſt of 
Ramadan. The ſecond relates to the occaſions. of expiatory faſts.— The 
third treats of the aui, or continual en in the ee the 
time of a faſt. 
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Tux PILGRIMAGE to Mecca is conſidered as ſuch. 1 
of religious duty, that no perſon is accounted a; good Mufſulman who, 
poſlefling the ability, neglects the performance of it, at leaſt once in his 
lifetime. The antiquity of the Kaba, or holy temple of Mecca, extends 
far beyond the records of hiſtory, it having been uſed by the Arabs as a 
place of idolatrous worſhip for centuries before MoH amMed's pretended 
miſſion. —He, who in an eminent degree poſſeſſed the capacity of con- 

verting the ſuperſtitions of others to his own ends, finding it neceſſary to 
give his religion ſome fationary habitation, at firſt fixed upon the ſite 
of the temple of Solomon at Jeruſalem ;-and he, for a time, made that 

his Kaba, or point towards which he directed his pen Motives of 
prudence 
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prudence or policy, however, /in\a-few months dictated the-neceflity''or | 
convenience of prefetring a place held in habitual reverence among his 
own countrymen; and reaſons were eaſily found or invented to juſtify the 
change. The traditions of the frabs Arabs repreſent the Kiba as à place of 
worſhip. almoſt coeval with the world. Some accounts mention that 
it was firſt built by Adam, | ſoon after his expulſion frotn paradiſe.— 
Other accounts ſay, that the father of mankind, being by his fall deprived 
of the light of the Divine preſence, knew not which way to direct his 
prayers, until an exact repreſentation of the paradiſiacal tabernacle was, 
by the favour of the ALMronrr, exhibited, encompaſſed by a glory, 
on the ſpot where the temple now ſtands, directly under the ſtation of 
the original aba in HzAven *, and which ſpot Ap An from that period 
made his Kzba.—His bers, after his death, erected upon the place a 
building of ſtone and clay, (or, as ſome ſay, of ſun-burnt bricks,) 
tho ſame in ſhape as the celeſtial one. This being deſtroyed by the de- 
luge, was afterwards, at the Divine command, rebuilt by AR AHAM and 
his ſon IsHMAEL, the great progenitor of the Arabiant. The Koreiſb 
( moſt probably by dint of ſuperior power) obtained poſſeſſion of it, and 
kept it in repair for ſeveral generations. At length, in the infancy of 
Mon Aud, the old temple having fallen, or being pulled down, a new 
one was erected on the ſame foundation, and after the fame 'model;— 
Again, in the twenty-fourth year of the Higera, having ſuſtained ſome 
damage from the zeal of the Muſſulman reformers, in cleating it of idols, 
it was once more pulled down and rebuilt by 4300 Yoos ar IBN ar H IA], 
then Shareef of Mecra, as it now ſtands.—The Kuba is certainly à place 
of very great antiquity.” It was, moſt probably, from its firſt foundation, 
the temple of an idol. Both Arabians and Egyptian regarded it with 
profound veneration, and every ſect filled it with the images of their 
fantaſtic worſhip.—Amongſt its pretenſions to antiquity, and its ficti- 
nene a eden over in 1 the RISE _ | 
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gd, or black-ſtone ia, ſmall; hock of: marble, oc, granites. which. is . 
ported, to have fallen to the earth with Adam when: be was hurledifram- 
paradiſe, It is at preſents fixed. in a, caſe of filyer, in the -ſouthreaft; onen 
of the, tecple, and is; exceedingly. reſpected, and; piouſly ifſed- by a 
devout, pilgrims, This facred ſtone was carriędi away; by, the Garmatiens,. 
A. H. 258, (who at the ſame time ſpoiled the temple of ita galam ſpent, 
and, other precious ornaments, ), but was reſtored: in tentyrtw]n˙ yearss 
after. Angther relic is the Higr, Jhr abeeme, or. ſhane; of. Abraham, which. 
it is ſaid, was, uſed- as a, ſcaffold by the, patriarch when conſtrufting; the 
temple in company with his ſon. I,¹h/V-[lh The third: object of note is thei 
fountain or well Zimꝛim, ſituated tothe caſt oft the. Nuba, and:the waters, 
of which, arg reported to poſſeſs the fame virtues as are attribute di to all; 
\conſecrated wells in every country. It is ſaid: that the Matet guſhed: out 
miraculouſly. an this ſpot as Hagar was, wandering: through the deſecti 
wath her ſon, oppreſſed with, thirſt. —Ot the. preſent ſtate of the Hin, 
which ſtall bears its ancient name, Bai, Oclla, (the Hovse of GOD, ) n 
Meagjidal-birdm, (the INVIOL AULA TEMPLE,). we can, only; obtain a 
knowledge through the medium of, the, Turks, or other Mobiatwmedgirs a6 
no infidel, is ever, admitted within the precincts of the holy-territbryi. - In. 
its original conſtruction it is ſaid to have been a perfect cube, the; ſimpleſt 
of all figures, and therefore the beſt calculated, tp typify the unity of Gg. 
In A, HijAJ, in rebuilding it, cauſed a. ſmall, alteration from the 
original figure, the temple, as it now. ſtands, being twWeuty- four cuhits long 
twenty-three broad, andtwenty-ſeven high, Still, however, it does not, in 
any other reſpect deviate from the ſimplicity of, its. primitive form, it/being 
entirely, deſtitute , of pilaſters, cornice, or any ornament, except a yeil;or, 
quter cover of black damaſk or velvet, a golden (or more probably gil), band. 
which encompaſics it near the top, and a gold ſpout projecting from the roof 
tg convey off the rain water. The veil way formerly of Egyptian linen, and 
inthe *days of 16N0RANCE” was ſupplied hy different chiefs of the Sabeans,. 
or other idolatrous tribes. The piety of the Kha/if5 ſubſtituted a more 
been annually renewed- by the Turkiſb emperors; Several inferior. build- 
angs have been erected round it, particularly four open pavilions, which 
ſerve 
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ſcrve- as oratories to the four orthodox ſectꝭ of HANZTTA, Mal: 
Suarzl, and HAx BAT. The uchole ſtands in the midſt of a ſpaciobus 
area, encloſed by a magnificent portico, having twelve gates and a range 
of twelve ſteps all round, from the level of the portico into the area. to 
The epithet. Haram [inviolable} : is-nat-confined to this] ſacred! ſpbtj but: 
extends for many miles round Mxcca,:fmall: towers: being) placed. it. * 
proper diſtances in every direction, to mark the precincts af the holy 7 
territory, within which it is not law ful to hunt; ſſioot, attac an hem y, 
or, in ſhort, to commit any act af violence, except in ſelſ· defeuoe, or on 
the, deſtruction of noxious creatures, ſuch as ſerpents, or animals of prey: 
In the neighbeurhood of the city are two hills, Saſta and R., the 
valley of Aſiuna, and a ſort of chapel named Mans dal, on ern 
thence to Mount Argfat,: which lies at a ſomewhat greater diſtance. 
The.,Arabian writers ſay that the city of Mace, in the centre f hi,“ r: 
the Kiba ſtands, is nearly as ancient; and indeed if we cunſider hom lbug 
this, has been a ſpot for: the reſort af ſuperſtition or devotion, it s e 
bahly one of the oldeſt cities in the world. Such is the ſpot to which, in 
the month Zes-alitlidiec * of every year, multitudes of ee 5 
to ,proſtcate, themſelves before the Hovsz or Gon, and to petform 
the various ceremonies preſcribed by their Law, or ſanctioned by anti- 
quity, in moſt of Which they vary little or nothing from their Hagm 
anceſtors... We ſhall not dwell upon the particulars of theſe\ceremonies-- 
Suffice, it to ſay, that they are in general highly abſurd, and nat defet · 
ſible, oven by the Meſſulman doctors themſelves, except on the ground of 
ordinance or euſtom. One particular it is nevertheleſs proper to rer 
mark upon, as it is frequently adverted to in the courſe of this wNork ; 
namely, the ſtate of a Mobrim. The catavans of piſgr ius have each u 
particulat place aſſigned, according to the parts hende dhe proceed 
which marks to them the boundary of the hoh territory Here they 
generally arrive towards the end of Zee-al-Kdda, and on the ſiyſt morning 
210M 6 batwntidur Was 203 ww Yyia ad FT  .2>din aton3slobi 12010 10 
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of the ſucceeding month (Zee- al- Hidiee) the preſcribed ceremonies com- 
mence. The pilgrims now lay aſide all other dreſs or ornaments,” and 
aſſume the humble habit of 1hr4dm, which conſiſts only of two colourleſs 
woollen cloths, and a kind of ſandals, defending the ſoles of the feet, but 
leaving all the reſt bare. It is from this time, and during the remainder 
of their ſtay in the holy: territory, that the devotees bear the title of 
Mohrim. Whilſt engaged in this pious work, a Mehrim is required to 
keep the ſtricteſt guard upon all his actions, and to refrain from. conten- 
tion, anger, and every, indulgence of his carnal appetites. He is alſo 
inhibited from hunting or fowling even beyond the preſcribed limits, not 


being allowed to deſtroy any thing for ſubſiſtence except . He is 


moreover under a variety of other inhibitions, - which may be traced in the 
courſe of this work. For many centuries the greateſt potentates were 
proud to ſubmit themſelves to theſe reſtrictions, and to ſink, for a time, 
to a level with their fellow creatures. lt may not, however, be 1 improper 
to obſerve, that for ſome time paſt, and particularly within the preſent 
century, the Kaba has ſuſtained a falling off both in the rank and num- 
ber of its votaries. Whether this defection ariſes from the advancement 
of knowledge, or (as is moſt probable) from the rapid decay which the 
great Muſſulman empires have experienced within that period, it certainly 
denotes a revolution in the minds or habits: of the Mohammedans, which 
is perhaps only a prelude to the extinction of Mamiſin.— The firſt chapter 
of the book of PILGRIMAGE treats of thoſe upon whom it is indiſpenſably 
incumbent that they once in their lives viſit the Kaba; namely, upon 
every Muſſulman who is ſane, adult, free, in perfect health, and poſſeſſed 
of the means for performing a journey, ſuch as a camel, a horſe, a ſer- 
vant, and a maintenance ſufficient for thoſe and himſelf during the pil- 
grimage, and for the ſupport of his family until his return. No perſon 
is, however, required to croſs the ſe for this purpoſe.—This duty is as 
much enjoined . upon women as upon men; but they are directed to per- 
form it under the protection of ſome male relation within the prohibited 
degrees. The ſecond chapter relates to the various ceremonies of the 
Tram, and the reſtrictions to which a Mobrim is ſubjected, as already 
mentioned. The third chapter relates to the different names and deſcrip- 
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tions of pil grimage, according as the ceremonies of it are performed 

alone, or in company with others; and alſo, the vifitations performed 
within any other than the ſacred months. — The fourth chapter treats of 
the reſtrictions to which a pilgrim is ſubje& during his reſidence within 
the * HOLY TERRITORY,” and the offences which, from diſregard of theſe, | 
he is liable to commit; with the atonement required for each offence. 
In this chapter are alſo ſet forth the reſtrictions impoſed upon pilgrims, 
and the indulgences allowed to them with reſpect to their wives or ſlaves, 
as well as the penalties impoſed in caſe of infringement. A number of 
mere : petty offences are likewiſe mentioned, for which atonements of 
a trifling nature are required, ſuch as beſtowing a day's ſubſiſtence upon 
one pauper, or (in caſes of omiſſion) repeating any particular part of the 

ceremonies. © The remainder of this chapter relates to the inhibitions 
with reſpe& to killing game, or feeding cattle within the holy territory, 
in either of which caſes ſatisfaction muſt be made to the Chief of Mecca. 
— The fifth and fixth chapters relate to points of mere form. The ſe- 
venth concerns thoſe who may be impeded in their pilgrimage by either 
ſickneſs or an enemy ;—in which «caſe, it . is. requiſite that the perſon 
ſo prevented ſend a goat or other victim (by the hands of ſome truſty 
deputy) to be ſacrificed at the temple ; or elſe, that he ſend the value in 
money, with which the deputy may purchaſe an animal at Mecca for 
that purpoſe ;—and until this e be performed he is not releaſed 
from the reſtrictions of a pilgrim.— The ſixth chapter treats of the time 
at which the ſeaſon of pilgrimage expires, - namely, on the 77 Kirban, 
or feſtival of facrifice, when, if the pilgrim have not gone through the 
whole of the ceremonies, all that he has done is of no account, "and the 
pilgrimage muſt be performed again on ſome enſuing year.—The ſeventh 
chapter relates to the performance of pilgrimage on behalf of another per- 
ſon, which is lawful and valid for three different deſcriptions of pcople, 
namely, the dead, (Who have bequeathed a ſum for this purpoſe,) per- 
ſons prevented by diſtance, fickneſs, or an enemy, or perſons who, hav- 
ing already pefformed the ordained pilgrimage, procure another to perform 
it again on their account, either from motives of piety, to expiate an offence, 
or to fulfil a vow. This kind of fub/i7utrve'pilgrimage became indiſpenſ- 
h 2 | ably 
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ably neceſſary when aamiſin ſpread over regions at a conſiderable diſ- 
tance from Arabia, as it was utterly impoſſible for all the Al THrut in 
remote countries, however otherwiſe capable, to fulfil this duty in perſon. 
The eighth chapter deſcribes the H1ppee, or gift-offering ſent by de- 
puty to be ſacrificed at the temple, as before mentioned, The ſmalleſt 


Ixii 


acceptable offering is one goat. In fact, the value of the offering (as may 


naturally be fuppoſed) is in proportion to the rank, piety, or vanity of the 
perſon who makes it; and inſtances have been known of one hundred ca- 
mels, or more, being immolated in one facrifice before the . Houſe of Gor." 
Some other matters are added, of too trifling a nature to deſerve notice. 


Tus ſhort ſketch will ſuffice at once to ſhew the uſeleſs nature of 
theſe four books, and, we truſt, to juſtify the omiſſion of them in the 
Engliſh t ranſlation.— We ſhall now proceed to make a few brief remarks 
upon the other books, in the order in which they ſtand, and which, for 
the convenience of the reader, are numbered according to their ſucceſ- 
Thanks Po | DMs 
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Boon I. Of ZAKAT. 


ZaAx A means the alms impoſed by, the Law, in 1 to 
Sadka, charity, ] which ſignifies the voluntary contributions of indivi- 
duals, and which is treated of at large under the head of gts. —As 
AL Ms, in our application of that word, is always uſed to denote ſome- 
thing purely gratuitous, the tranſlator, in treating of thoſe impoſed by 


the Muſſulmam law, has retained the original term, to which the Eng/s/b 


language does not afford any expreſſion ſtrictly analogous. Some writers 
have confounded Zatdt and Sadi4 under one common meaning. The 
Arabian commentators, however, make an eflential difference between 
them; for the former -is merely an indiſpenſable compliance with a legal 
obligation, claiming no merit in futurity 3 whereas the latter is as much 
an impulſe of the mind as an a& of the hand, and is of courſe entitled to 
its 
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its reward. The impoſt of Zabit.griginated with Monammpn himſelf, 
who at firſt enaployed the revenue axiſing from. it according to his diſcre- 
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tion, in the ſupport ef his needy adherents; hut the objects of it were 


afterwards aſcertained by various paſſages in the KRAN; and it is ſome- 

what remarkable that the Prophet particularly excluded the members of 
bis own family from any participation in it, and this in terms which ſuf- 
ficiently denotes the arrogant ſuperiority. aſſumed. by the tribe of HA- 
SHIM *, | To compenſate, however, for this excluſion, he admitted them 


to 4 fifth ſhare in that proportion of the ſpoil Which was allotted to the 


public treaſury. For ſome generations after Moan this impoſt 
was regularly collected, and faithfully applied to its appointed purpoſes. — 


In moſt Maſſulman territories it continues to be levied at the preſent day; 
but the original objects of its diſburſement have been long ſince diſre- 
garded, and what was intended as a relief to the poor is now, even in the 
beſt regulated governments, carried to the exchequer of the prince, who 
endeayours to ſatisfy his conſcience by a ſort of commutation, in the erec- 
tion of mo/ques, or the ſupport of-a few indigent and idle Fakeers about 
his palace. That which commenced in the indigence or rapacity of the 
ſovereign, has now acquired a ſort of preſcriptive authority; and the 
revenue derived from 'Za#dt-is univerſally conſidered. as the right of the 
Kate. It has indeed, for ſevetal centuries paſt, ceaſed to be collected 
upon ſtationary property, the only tax which at preſent bears the name 
of Zaldt being that unpoſed on goods imported in the way of trade, from 
one country dr diſtrict into another, and levied in the name of a tall, — 
Many of | its rules will be found to apply peculiarly to ARABIA. and 
SYRIA, the countries in Which theſe laws originated, and Where facls 
and hõordi have ever formed a chief part of the wealth of the inhabitants. 
Although the-laws. of Zalus have in a great meaſure been ſuperſeded, or 
become obſolete with ceſpeR: to their arigina! diſſęn, yet they are worthy 
of attention, as incidentally involving many of the laws of property in 
e not . — 1 a een this head)! is 
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comprehended the Sadtd Fittir, or alms given to the poor on the feſtival 
of breaking Lent ; becauſe the payment of thoſe is conſidered as a di- 


vine ordinance, and the amount (contrary to other deſcriptions of ü . 
is particularly preſcribed by the Law. TT? 


ZAKAT is the only one of the five books upon the Abadit, or . ſoirs 
tual law, retained by the Engl: ;/6 tranſlator. It is therefore immediately 
followed by the Madmilat, or temporal law,—commencing with Max- 
RIAGE, and ending (properly) with BzquesT, the laſt temporal act of 
Man ;—though a ſhort eee book upon e W fw is added. 
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Tx preliminaries to this moſt important of all contracts, as ſet forth 
in Chap. I. are ſtated in terms remarkably ſimple. No proviſion is made 
| for the execution of any written engagement; no particular form or cere- 
| mony is preſcribed; but the efficiency of the Whole is made to depend 
merely upon the oral declarations of the parties, before ſufficient wit- 
neſſes. In fact, written engagements were not in common uſe until 
ſome time after the eſtabliſhment of Mamiſin.— A ſection of this chapter 
is occupied throughout with the matrimonial prohibitions and reſtrictions, 
with reſpect to which the Mohammedan and Levitical law have a cloſe 
affinity. The principal of theſe reſtrictions are, that a man ſhall not 
marry his relation within the prohibited degrees; that he ſhall not have 
more than four wives at a time; and that he ſhall not marry, together, 
two women related to each other within the prohibited degrees. To the 
political and ſpeculative enquirer the moſt curious features in this book 
are, the paſſages which particularly concern WoMEN, as contained in 
Chap. II. and HI. from which it appears, that the female ſex are, among 
the Muſulmans, inveſted with many. perſonal rights and independent pri- 
| uvileges, ſuch as certainly, in ſome meaſure, compenſate for the various 
| hard conditions to which law or cuſtom has ſubjected the daughters of 
| be as they are fully diſcuſſed in the body of the work, it is 
| | needleſs 
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va Hahl 4 HM which occurs . 
| to a woman to diſpoſe of herſelf in 
marriage independeRt of her ardians, and the right of option which till 
remains to one contra ring infancy, after ſhe ſhall have attained to 
maturity, which the law fixes at a very early age * A woman is alſo 
entitled to . poſſeſs her dower,” or marriage ſettlement, as her own. exclu- 
ſive property, Which ſhe may diſpoſe: of by gift, will, or other deed, 
altogether independent of her huſband, | or of any claims which may 
lie againſt his eſtate, —Chapter VI. exhibits a ſtill more extraordinary 
regard, in the Muſſulman legiſlator, for the feelings of the ſex, upon a 
point of a very delicate nature, and in which he doubtleſs conſulted the 
peace of the Haram as much as the dictates of abſtract equity.—Concern- 
ing this, however, we ſhall leave the text to ſpeak for itſelf. 
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In a "fate of ſociety where faſtidious refinement has not deſtroyed 
the genuine feelings of the heart, the tie of foſterage is, next to that of 
blood, of the ſtrongeſt. and moſt laſting nature. Even in the more 
remote parts of our own country the - Nuzss is ; ſtill conſidered. ra- 
ther in the light of an humble relative than a menial dependent. By 
the people of AsIA. this idea is carried ſtill farther ; and the nurſling 
is ſuppoſed to partake of the very nature of her from whoſe blood he re- 
ceives his earlieſt nouriſhment. - An, affinity is therefore created by this 
circumſtance, which operates to render marriage illegal in the ſame man- 
ner as actual conſanguinity. , Hence the prohibitions occaſioned by foſter- 
age are analogous to thoſe ſet forth in the ſecond ſection of the reel g 
book, —to which this is a kind of Lupplement. 4 
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The * le) of initer which this book embraces, 1 ret S 
de viatioſis Which it admits from its main ſubject, the Tranſlator ſhall not 
undertake either to account for or to defend. From the contents of the 
firſt fix chapters the reader will perceive that the Mohummeuaum law 
of divorce bears a ſtrong affinity throughout to that of Moss. Inu this, 
as in marriage; no written inſtrument is required, the repudiation being 
effected merely by the verbal declaration of the party. Cuſtom, indeed, 
and the municipal regulations of moſt Muſſulman countries, following 
the example of the Jews, have made a writmg of divorce, if not an eſ- 
ſential, at leaſt a circumſtance which it would be highly indecorous to 
omit. What moſt forcibly ſtrikes us on the peruſal of this ſubject is 
the extreme facility with which a huſband may rid himſelf of his female 
partner, —a facility which, when we conſider the too frequent levity and 
fickleneſs of Man, ſeems at firſt fight calculated to expoſe the weaker ſex 
to the moſt degrading inſult which malice could dictate, or caprice put in 
practice. The Arabian legiflator has, however, | eſtabliſhed ſo many 
bars, and pride itfelf oppoſes ſuch obſtacles as, if they do not com- 
pletely remedy, at leaſt tend greatly to counteract this apparent defect. 
Hefore a divorce becomes irreverſible it muſt have been pronounced 
three times, allowing (according to the orthodox form) an interval of a 
month to paſs between each ſentence, or ſuch a'period muſt have elapſed 
as affords ample room for reflection and repentance, in cafes. of anger or 
diſguſt ; and a reverſal is, at any time before the expiration of that term, 
eſtabliſhed by either word or deed, denoting a reconciliation. The huſ- 
band, moreover, -unlefs he can prove groſs miſbehaviour, muſt give up 
the dower. But the moſt powerful obſtacle. to unjuſt or caprioious repu- 
diation is that part of the law which provides, that if a wife be once 
completely divorced, the huſband cannot take her again, until ſhe be 
previouſly married to, bedded with, and diyorced by, another man. To 
this falutary regulation chiefly is owing the diſlike which, obtains againſt 
divorce 1 in 2 all 11 countries, and the diſhonour attached to it, — 
8 inomuch 
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inſomuch that the inſtances of it are very rare, notwithſtanding the li- 
berty which is permitted by the Law. The place and title of Chap. XV. 
would naturally lead us to conclude, that it trrats in particular of the ali · 
mony payable to a divorced wife during the term of probatiom. This, 
however, is by no means the caſe; for it is made to comprchend thoſe 
rights of every perſon which come. under the denomination of Marx» 
TENANCE,—not of the tit alone, but alſo of parents, children, poot 
or diſabled relatives, and ſlaves. With reſpect to dotneſtic arrangements, 
this is, perhaps, the moſt uſeful ſection in the whole work, It evinces 
in K ye n a ag og bee, nN Mgr ee Ne 
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TrupExxxss towards SLAvEs is nn a beriet Punch“ in 
the Muſſulman law, notwithſtanding ſome paflages which occur in 
this treatiſe concerning them are qirectly repugnant to common feel- 
ing, and to the natural rights of Man.—In the XXFVth chapter of the 
KorAn this tenderneſs is \ſtrongly. enforced" with reſpect to certain 
points" in the domeſtic treatment of them *; and it may alſo de 
traced in various parts of this Commentary.—It is, indeed, in prafiice 
pretty much confined to the ſlaves profeffing the Mxſſulman faith, as it is 
natural to ſuppoſe that the followers of the Prophet do not entertaim the 
fame regard towards their bond - ſervants of other religions. Still, how - 
ever, WE ſhall be guilty of great injuſtice, if we form our ideas of N, 
Julman lla very from the treatment experienced by Chriſtian captives 
among the barbarians of Th and Migters. n r concerning 

\ 9113 9311 

* The paſſage wel to treats of ae Nlaves who are e ſingle: — cr (in 

« marriage) THOSE OF THEM WHO ARE SINGLE, SUCH AS ARE WORTHY, or YOUR MALE 

« AND FEMALE (ſlaves ;) Ir THEY BE PooR, GOD WILL ENRICH THEM OF HIS BOUNTY.” 
—<« UnTo SUCH AS DESIRE A WRITTEN COVENANT, (of Kitabat,) GRANT 1T, Ir YE 


« SEE GOOD IN THEM; AND GIVE THEM OF THE RICHES of GOD, Wien HE HATH | 
« GIVEN You,” &c. 
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manumiſſion are injonctive with reſpect to believers only; but thoſe 
which recommend kindneſs and good uſage apply to all alike. The law 
in many inſtances affords them protection againſt injuſtice, and declares 
them to be ** claimants of right.” It in ſome particulars, moreover, pro- 
vides ati alleviation to this otherwiſe moſt hopeleſs and degraded ſtate. of 
Max, unknown to the more poliſhed inhabitants of Europe; —as may 
be perceived in peruſing the laws with reſpect to Am WValids, _ Mokdtibs, 
Modabbirs, and Mao b. To the free- born dehizen of Britain, the 
very name of SLAvE batries With it ſomething odious and diſguſtful : 

but the Mobammedan bond-man, generally ſpeaking, experiences in a very 
light degree, if at all, the miſeries which neceſſarily attend that ſtate in 
ſome of the dependencies of EvuRoPE; where the riches of the commu- 
nity grow out of the inceſſant labour of wretches, whoſe ſhortened date 
of life is balanced againſt their earnings, by rules of Agebra and 
calculations of Arithmetic! If the ſlaves of Muſſulmans appear, by 
their conduct, to be deſerving of , encouragement, they are fre- 
quently treated rather as humble friends and confidents than as ſervile 
dependents; and thou gh inhibited from riſing in the ſtate, often, in the 
capacity of Mazoons, amaſs a degree of wealth which enables them 
to purchaſe their freedom. The ſubje& of Manumiſſion is diſcuſſed at 
large in the firſt five chapters of this book... Chap. VI. treats of a practice 
which was common in ARABIA before the time of MonuaMMED, and was 
confirmed by his precepts. It affords a ſtrong incentive to emancipation, 
| by enabling a maſter to perform an act of piety which, being poſthumous 
in its effect, cannot injure his circumſtances. — Chap. VII. exhibits a 
branch of that moſt important article, ** zbe eſtabliſhment of parentage,” 
It ſhews, that the children born to a man by his female ſlaves are as legi- 
timate as thoſe begotten in marriage; and alſo, that the Muſſulman law, 
like the Roman, does not. acknowledge any affinity between a led and 
HE Ss but throws h him wholly upon the mother. OR BEES 
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'OarTHs are one of the bonds of fiery” and, i in many inſtances the 
chief ſecurity for public integrity and private property.  Pegury, therer 
fore, has in all communities been juſtly reprobated: as a, moſt flagrant 
crime. It is remarkable, however, that the Muſſulman law has inſtituted 
no ſpecific puniſhment for this ſpecies. of offence, except in the cafe of 
Sander, the legiſlator ſeeming to think the apprehenſion of puniſhment 
in a future fate of itſelf ſufficient to reſtrain men from the gommiſſion 
of it. This is evidently the caſe with reſpect to the exPUrgatory, oa oaths 
required of accuſed or ſuſpected perſons, In matters of property, indeed, 
the magiſtrate i is at liberty to puniſh it by a ſlight diſcretionary, corteftion,z 
but in thoſe moſt enormous inſtances of it which wwplicate the life of 
Max, the only ill conſequence it induces, on diſcovery, i is a fine adequate 
to the blood thus unjuſtly ſhed :—a very trifling atonement certainly]! In 


this defect, however, (if it be ſuch,) of PIER. aw, 9 Muſſulmans, do, 
not ſtand alone. : 
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Book VII. * PUNISMENTS. 
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Tatrs bob treats only of Wes puniſhments indficred ” crit nes © 5 b bei 
gan AT ji IC) 71 163 

ritual nature, thoſe iuſtituted for offences again "Ferfon or r property. 
beiug diſcuſſed under their reſpective beads. The unithment ut for 0 
tery is certainly ſevere. Vet we will not, perhaps, be f ward t to 
condemn this ſeverity, if we compare it for a i moment wi 1 WW, TD | 
corded in the twentieth chapter of Leviticus upon the 122 bak 
fact, from the nature of the evidence required, it was next to impoſſible 
that the offence ſhould ever be fully proved, even among the tents of the 


ARABS; fo that the inſtitution of the preſcribed puniſhment was in a 
great meaſure nugatory, except in caſes of confeſſion by the parties. 
a0 1 2 | | That 
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That thoſe confeſſions were ſometimes made in the early days of Namiſin, 
is a fact; and made, as they were, at the certain expence of life, they 
afford a wonderful inſtance of devoted zeal among the firſt followers of 
Mo# AMMED. Still, however, even in; thoſe inſtances, every means that 
precaution could ſuggeſt is enjoined to avoid the neceſſity of inflicting the 
ſentence.—The three firſt chapters of this book relate entirely to whore- 
dom, and the penalties: incurred by each | ſpecies of illegal connexion.— 
Chap. III. involves ſome curious matter concerning the retroſpective limi- 
tations of teſtimony, which in practice extend to all caſes of criminal ac- 
cuſation. Much here occurs, likewiſe, concerning the general laws of 
evidence, that may not be deemed unworthy of notice. Chap. IV. contain- 
ing the penalties of drunkenneſs, exhibits a degree of lenient indulgence 
with reſpect to that vice which we ſhould ſcarcely expect to meet in a 
Muſſulman la w- book, as it hence appears that a man may offend in this 
way, even to a conſiderable degree, without any danger of legal cogni- 
zance.— Sander, as treated of in Chap. V. comprehends all expreſſions 
which may either affect the reputation of a man or woman previouſly 
poſſeſſed of a fair character, or the legitimacy of their ĩſſue; and the puniſh- 
ment has, added to it, an effect equally juſt and politic, namely, incapa- 
: citating the ſlanderer from appearing as an evidence on any future occa- 
ſion. Diſcretionary correction, which forms the ſubject of Chap. VI. 
extends to all petty deſcriptions of perſonal inſult, even to abuſfue lan- 
guage. In fact, two thirds of the puniſhments incurred under the Muſe 
ſulman juriſdiction at the preſent day, whether in Turkey, Perſia, or India, 
are inflicted under the name of Tazeer,—We muſt not paſs this book 
without noticing the extraordinary indulgence ſhewn to ſlaves, in ſub- 
jecting them, for all ſpiritual offences, to only half the puniſhment of 
freemen. The reaſons alledged for this lenity manifeſt an uncommon 
degree of conſideration and feeling for the ſtate of bondage. 
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; © Book! vi of Lanny.” boot bog *h 1715 x 
Tur Tranflator has da M4 term e as 558 title of this 
book, becauſe that word exprefſes every ſpecies of TRxx r, from the moſt: 
petty to the moſt atrocious. The uniform puniſhment annexed to Larciny. 
is the amputation of a limb, unleſs where the act has been accompanied by 
murder, in which caſe the offender forfeits his life by the law of Retarra- 
rIox. Many arguments might be adduced againſt the law of mutilation 
in caſes of Larciny, founded as well on the moumantty as the inefficiency and 
inconvenience of that mode of correction. It is, however, the only method 
expreſsly authoriſed by the text of the KoR AN ;—and if we conſider the 
force of religious prejudice, and the effect of long habit, it may perhaps 
appear very unadviſable to introduce any haſty alteration in the penal ju- 
riſdiction in this particular, —eſpecially as we have nothing better to offer 
by way of ſubſtitute, (for ſurely our penal laws are ſtill more ſangui- 
nary!) and alſo, as the Gentoo laws, with reſpect to theft, are ſtrictly 
analogous to the Muſſulman, in awarding mutilation under certain cir- 
cumſtances.— Chap. VII. of this book is particularly worthy of attention, 
as it reſpects the moſt daring and outrageous breach which can be made 
againſt the peace and ſecurity of ſociety. To enter fully into the ſpirit of 
the text, in this and many other parts under the head of Larciny, it is 
requiſite that we keep in mind the peculiar manners of the people in thoſe 
parts of the world where the Maſſulman law operates. It is obſervable 
that, at the end of this book, a remarkable inſtance is inciabntally in- 


troduced of the forbearance of the law; in a caſe of W ar 06 pro- 
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Book IX. The InsTITuTEs. 


| Tris book contains a chief part of what may be properly termed 
the political ordinances of MonamMeD, and is uſeful both in a hiſtorical 


and a Jegal view, —in the former, : as it ſerves to explain the principles upon 
which 


5 
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which the Aravjans proceeded in their, firſt conqueſts, (and in which 
they Rave been imitated by all ſucceſſive generations of Muſſulmans,) and 
in the latter, as many of the rules here laid down, with reſpect to 
ſubjugated, countries, continue to preyail in all of that deſcription at the 
preſent, day. The nature and end of thoſe regulations is ſo fully ex- 


plained, in the text, that they do not require any illuſtration or comment 
in this N We Pall therefore paſs on to 
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Boox X. Of FounpLings. 


* - 


ON of the earlieſt and moſt laudable attempts of Mon ame, in the 
proſecution of his pretended miſſion, was, to correct certain barbarous 
practices then prevalent among his countrymen, particularly with reſpect 
to infant children, whom it was common for the parents t expoſe or put 
to death, where they apprehended any inconvenience from the mainte- 
nance of them. The preſent book is to be conſidered merely as a com- 
ment upon his thats 46 in this particular. 8 | 


Boox XI. Of Teovss. 


— 


Book: XII. ABSCONDING of SLAVES, - 


Book XIII. Of MissinG a 


Tun rules laid down i in theſe books will be found, in general, ſtrily 
conſonant to natural juſtice, aud ſuch as prevail (or oughy to e in 
all well - regulated communities. 


Book XIV. Of PARTNERSHIP. 


TH1s book contains a number of ſubtle diſtinctions with reſpect to pro- 
perty, in _— of which acute diſcrimination ſeems to be ſtudied more than 
TIED practical 
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practical utility, Several of them the reader t may indeed EET to conſi- 

der rather as the ſcholaſtic reveries of ai abſtracted divine, than as flowing 

from an active intercourſe with the world, or dictated by the liberal ſpirit 
of commerce.—Still, -however; it Will perhaps be found, that in the maſs 
of ſpeculation much matter is interwoven of a more ſubſtantial kind. 
The MussuLMAN /aws of property (to aſcertain which is ohe great end 
of the preſent work) are in ſome inſtances defined with conſiderable pre- 
ciſion; and the various ſubdiviſions it exhibits to us of repreſentative 
wealth, as oppoſed to real, gives us an intereſting idea of the refinement 
which, ſo many centuries ago, ſubſiſted in Mobammedan countries with 
reſpect to thoſe particulars, 
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Boox XV. Of (pious or charitable) ApPROTRIATIoũ S. 


In all Mohammedan countries (and in none more thay in Hixpos rAx) 
it has been a common practice to dedicate /ands, houſes, and other fixed as 
well as moveable property to the uſe of the poor, or the ſupport of religion. 
The founding of a moſque, the conſtruction of a reſervoir, and even the dig- 
ing of a well, for the public uſe, come all under the ſame head; and many 
noble monuments of theſe kinds are ſtill to be ſeen in different parts of 
InD1a, the uſeful, effects of benevolence or ſuperſtition, in the more 
flouriſhing periods of the Mogu/ empire. That empire has, indeed, long 
ſince been haſtening to decay; and the monuments of Muſſulman piety or 
magnificence have ſuffered, with it, 'a ſympathetic dilapidation; Num- 
berleſs grants of Laxp, however, to pious or charitable uſes, have been 
executed at different times, of which many are ſtill in full force, under 
the general title of Aim ;—and theſe muſt give ſome intereſt 'to the ſub-* 
ject of the preſent book, in which the various modes of alienation are 4 
cuſſed with conſiderable aecunney. 
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time and ſpace than is conſiſtent with the brevity of prefatory remark. 
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Book XVI. of dmr Sauk. 
To enter fully into the ſubjeQs of theſe wwoks; would occupy more 


The obſervations we have made concerning Boox XIV. will equally apply 
to theſe throughout. The book of SALE is ſwelled by a vaſt acceſſion of 
incidental matter. Of theſe the moſt ſtriking is UsvRx, the ſubject of 
Chap. VIII. The Mohammedans, in this particular, cloſely copy the 
Fewiſh law, by which the children of IsRAEL were alſo ſtrictly for- 
bidden to exerciſe uſury among each other. — To this chapter the 
book of SIRF SALE may in ſome ſave be conſidered as a ſupplement, 
ſince it ſeems chiefly calculated to guard and provide againſt the practice 
of UsvRy in the exchange of the precious metals. 


Book XVIII. Of Barr. 


UNDER this head are comprehended all ſorts of ſecurity, whether for 
perſon or property.—This book contains a good deal of practical matter, 
(particularly in the laws concerning g guarantees,) and is therefore worthy 
of an attentive peruſal. 


- 
b * 1 » © * 4 F id- 
b 5 1 « * 3 * . U . * 25 J — . 0 — - 
2 » * wy _ LU A&P H = ' * . 
KIN j wAtpt 2 9 * 3 ä 2 * bo \ . U 


LEI = 4 


* 
* 
1 
1 
0 * 
1 
x 
I 
2 o 
* 
23 
kb. 
* 
I 
a" 
- 
2 
K 
2 
1 
# 


Book XIX. TRANSFER N Au | 


Is in ſome meaſure e to the nee as the tranfaction of 
which it treats is performed by way of giving ſecurity to a creditor, 
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Tux ſubject of this t book is 4553 e utmoſt i importance in all countries, 
as upon the conduct of the magiſtrales the welfare and happiteſs of every 


" ſociety muſt chiefly depend : Tg indeed the Meha pmedans eſteem it of ſo 


much importance, chat ſey Er Bree” works hi been written, by their 
principal law commentators, under this e —lo Chap. J. and II. the 
proper conduct of a judge, And the beter required in hin, are briefly 
defined. —In theſe, however, as well as, in the ſucceeding chapters, the 


Text Wanders firangely from its N beck, and | ares into. a a variety 
of © matter which would a appear to't I oor proper under oth er ben 8. 10 
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U. ; Of RETRAGTATION. ef Ex ne.. 
Tg 013892131 10 
THESE are two as uſeful books as any in the whole work, — and deve- 


lope ſome of the moſt important principles in judicial proceedings. The 
aſt ſection of Boox: XXI. ſbewsz, that the/phniſhiments, incurred by 


perjury are (as has been already noticed) of a very ſlight nature, and 
calculated to operate more upon men's feelings than their: Hecht. The 
reaſons for: this lenity are of ithe-fame deſcription with thoſe "irged by 6 ur 


lawyers. Perhaps, indeed, the infamy and perpetüal diſqualifications to 
which the witneſs is ſubjected by it may operate as effectually as thoſe 
| penalties which the Law preſcribes ;—but it is certain that falſe 16% 


in general than 
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IN the ſortter of tele books nothing very „ern occurs, the 
laws with reſpect to agents being 1 in general analogous, t to thoſe which 
obtain in our own courts.— Book XXIV. chiefly relates to the conduct of 
ſuits at law, and the rules to be obſerved, in adminiſtering oaths, &c. 
It alſo comprehends much extraneous matter with reſpe& to the various 
ſubjects of ſuits, —Chap. V. treats of a point already mentioned, namely, 
the eftabliſhment of parentage. In all ſocieties where polygamy and con- 
cubinage are allowed, this fubect muſt neceſſatily afford Frequent ground 


for litigation. 


* 0 ' . - ; 1 3 © _ e r W . 
a 2100 N in G32 N Li Ca 2 v7 4 ö 
£ AL % TI F 
* 413 1 ji 11 fo 28688 
» ” "2 ' 
oy " Book XXV. 05 AKON LADOMENTE: > ist Tis] 


_ * 
„ TT” 497 kz 
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Book XX VII Oo MozArIBAT. | 


Tron books contain a quantity of technical matter. Mozdribat feems 
to have been a device adopted in order to avoid the imputation; of ufury, 


by 
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/ DISCOURSE Lawvil 


by which the monied man was enabled to obtain a profit from his capital 


without the odium of receiving any Intereſt ae .— This 8 of 
contract is in coun mon uſe in Hindoftaw.”" 
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Tuxer books chiefly conſiſt of plain rules, applied to ordinary caſes 


It is to be remarked; however, that the Miffulman law, with ,reſpe& to 


gifts, differs conſiderabiy from the er, in ee to the donge an 
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Is is probable that many of the tin 1 Abt ds Hs now 1 | 


into diſuſe, or are confined to Arabia, Pegſia, and Timkey. The privi- 
leges and immunities of VILLA. however, ſtill obtain in all. Aaſſiulmam 
countries, and are of conſiderable conſequence, as involving many rights 
liable to become ſubjects of litigation. The privilege allowed to a flave, 
of covenanting for aud purchaſing bis freedom; place the Muſuiman hws of 
b in a ſtriking, but not a diſagreeable light. 
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IT is in general agreed, by moſt raridical veritars, that a defect of 


the will, ariſing from compulſion, is an excuſe for any crime committed, 
and an annulment of any deed. executed under it. In the Maſſulman code 
this rule, however, does not invariably hold, as from what occurs under 
this head it appears, thatcompe/led conttacts or other acts are nevertheleſs 
valid in their effect; and that offences committed under the influence of 
fear have {till a degree of crininabty attached to them. 


ROE TRI Bn, 
| Book XXXV. Of antun riot e 

Tux ſubje&t of this boek comprehends every ſpecies x of incapacity; 
whether natural or accidental. The ſecond chapter exhibits one of the 
moſt ſtriking features in the inſtitutes of Mobammedaniſin.— How far legal 
reſtrictions upon adult-prodigals* are calculated for the advantage of the 


community at large, is not our bufineſs to inquire. It is, however, cer- 
tain, that the impoſition of wholeſome limitations upon thoughtleſs ex- 


travagance, and every other ſpecies of folly, if more generally introduced, 
would operate powerfully to preſerve the property and peace of families, 
and (perhaps) the virtue of individuals. The inhibitions upon debtors, as 
contained in Chap. III. are well worthy of attention. 


Book XXXVI. J LiekxsED Staves. 


Tur regulation of the Muſſulmam la by which a maſter is empow- 
ered to endow his ſlave with almoſt all the privileges and reſponſibilities of 
a freeman, preſerving, at the ſame time, his property in him inviolate, 
affords a ſtrong proof of its tenderneſs with reſpe& to bondage. It in fact 
places the ſlave who obtains this advantage rather in the light of an at- 


tached dependant than of a mere ſervile inſtrument, deprived of enn 


and deſtitute of volition. 
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.- Booxr XXVII. 1 


Tur points of diſcuſſion highs: occupy theſe books are of ſome im- 
The regulations in the former are, for the moſt 
part, ſanctified by natural juſtice, and thoſe in the latter, by many conſi- 
derations of conveniency and expedience. Several particulars which occur 
in treating of Uſurpation muſt indeed be referred to certain cuſtoms pre- 
valent in Arabia. The right-of pre-emption enjoyed in virtue of commu- 
nity or contiguity of property, is perhaps peculiar to the Muſulman law. 
However accommodating to the intereſts and partialities of individuals, 
this privilege may nevertheleſs be conſidered as liable to ſome objection, on 
the ſcore of affording room for endleſs litigation. Under certain reſtric- 
tions, it is both a Ju and a humane ne, 8 


portance in every view. 
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Boox XXXIX. Of PARTITION. 


Tr1s book relates chiefly to the diviſion of inheritable property. By 
the Muſſulman law, as by the Romany parceners in an eſtate may be con- 
ſtrained to make a partition of their joint inheritance, for which purpoſe 
proper officers are appointed by public authority. The ſame rule alſo ex- 
tends to other deſcriptions of , partnerſhip. property. The, principal ten- 
dency of the diſquiſitions under this head is, to ſhe w what are proper 

objects of partition, and in what inſtances. the magiſttate is; at liberty to 
compel the parties to accede to the ſeparation of their joint poſſeſſions.— 
The laws of gſafructuary partition, as contained in . V. _ 0 
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Boox XL. Cour Ars. of CutTIVA TiO. 
Boox XLI. Comyacrs of Ganprnn, | 
Tuxez books are of uſe chiefly on account of the regulations with 


reſpe& to landed property which incidentally occur in them. They ex- 
hibit the farmiug of lands in a very imperfect ſtate, and at a time when 


money had as yet come little into current uſe. They, however, N 


a number of principles upon this —_— equally applicable to al ages. 


| Book Il. Of ZABBAN. . okt 


Is the Mohammedan as in the riß ae the eating of Uocd is 
ſtrictly forbidden, and hence the various rules and precautions ſet forth 
under this head. It appears, from ſome paſſages, that the Arabian Pro- 
phet was deſirous of inculcating not only a ſerupulous regard to the purity 


of food, but alſo a humane and tender attention to the feelings of the ani- 


mal deſtroyed for the purpote of ſupplying it.— This laſt is indeed a _ 
ment difcoverable in many parts of his precepts. 


Boox XLIII. o SACRIFICE. 


SacR1FICE, whether as a metnorial or an expiation, is one of the 
moſt ancient religious obſervances which occur in the hiſtory of man- 
kind. The particular ceremony which is the ſubje& of this book, was 
inſtituted in commemoration of AR AHA u's obedience to the Divine com- 
mand by the intended facrifice of his ſon. This ſon the Arabian com- 
mentators make to be their great progenitor I5HMAEL, and not Isaac, 
whom they aflert to have been promiſed ſubſequent to that event. This 
concluſion they draw from the manner in which the whole circumſtance 
is worded in the thirty-ſeventh chapter of the Kox AN, though the paſſage 


is 
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is certainly very equivocal. The anniverſary of this rite falling on the 


tenth of Zee- al- Hidiee, [the month of pilgrimage, ] it is performed by 
pilgrims in the valley of Minna, and conſtitutes one of the preſcribed 
ceremonies of pilgrimage. — It is, however, equally enjoined on all 
others poſſeſſed of the ability: and may be performed by any man at his 
 own-habitation. The rules reſpecting it are few and fimple ; and are, in 
fact, of little conſequence in a cmi light, farther than as they tend to 
eee n n e 
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* SUBJECT which involves. a * variety of frivolous matter, 93 


muſt be conſidered chiefly, in the light of a treatiſe upon propriety and de- 
corum. In it is particularly exhibited the ſcrupulous attention paid to fe- 
male modeſty, and the avoidance of every act which may tend to vio- 
late it, even in thought. — It i is remarkable, however, that this does not 
amount to that ab/o/ute. ſecluſſan of women ſuppoſed by ſome writers. In 
fad, this ſecluſion is a reſult of jealouſy or pride, and not of any leg 
injunfion, as appears in this and ſeveral other parts of the Heddya. Nei- 
ther is it a cuſtom univerſally prevalent 1 in Mohammedan countries. 


Book XLV. Coproyarion of wal Lanvs. 


| In moſt AMuſſulnwn en cular encouragement has been 
held forth to the reclaiming of barren or ih grounds, by. the power- 


ful incentive of granting to the cultivator a property in the ſoil, A conſi- 
derable portion of this book is'6tcupied/ with diſcuſſions upon the right to 


water, that element being juſtly regarded as a moſt valuable commodity 


in countries where, from the heat of the climate, the ground. is liable, 
for the 1 E of the year, to exceſlive n. and her. of 
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Is Saag the uſe of wine, endes term are mchuded” ul 
deſcriptions of inebriating liquors,) the Prophet meant merely to reſtrain 
bis follbwers from utibecomirig behaviour; and other evil effocts of intoxi- 
cation. At firſtthe precept was iffued in the KHAN ſiimply againſt drunk- 
enneſs, which amounted only to a prohibition of exceſs/ir-the uſe of ſtrong 
liquors; ; but this not proving 1 ſufficient for the purpoſes of complete de- 
terment, the negative injunction was produced, by which inebriating 
fluids were altogether proſcribed, and declared unlawful. ' The tendency 
of this book is, chiefly, to exhibit the opinions of their divines concerning 
What Kind of liquors thoſe are which fall under the deti6mitiation of p. 
bibited; in which we may trace the rigid ſerupuloſity of the more early 
 Muſfulmans upon this point. At prefent, however, they are not, in 
general, very ſtrif obſervers of the Law in this particular, their modern 
doktor allowing that various fluids may be drank, either tmedicinally or 
for pleaſure, provided it be done with rnotetation, hve * as to wen 
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Turs book is, properly, a es to "Zibbab and Tt reflec- 
tions upon it may therefore be ede to the obſervations under that head. 
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upon the perſons of men, the lex talionis ſeems at firſt fight to have, been 
dictated by natural reaſon, and to be conſiſtent with juſtice, as affording 

the 
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the beſt means of a ſtrict and equal retribution.” Att we find it 
among the earlieſt inſtitutes of every ſociety approaching to a ſtate of per- 
fect civilization. Before the time of Mon AN, the adminiſtration of 
public juſtice being little known in Arabia, perſonal injuries were a fruit 
ful ſource of private revenge and civil war. and preſerved, among the de- 
ſcendants of IsHMAEL, a ſanguinary ferocity of ſpirit, which was conſi- 
dered as a virtue rather than a 6/emyþ in their character. The Prophet 
ſoon perceived it neceſſary to the completion of his project, to introduce a 
reform in this particular; and therefore, with a view at once to indulge 
his countrymen's propenſity to revenge, and to preſerve the peace of the 
comimuniity,” ſhortly after his flight to Medina, (as it is ſaid,) revealed 
that paſſage of the KoRAN allowing of retaliation, in which he has nearly 
copied the law of Moss. As equality is the profeſſed ground of this 
inſtitution; the Mu/ſulman doctors, in their comments upon it, ſeem to 
have followed the /teral acceptation of the text, in all caſes where the 
obſervance of this equality is poſſible. In practice, however, retaliation 
is ſeldom or never inflicted upon a {mb or member; but a mul& is im- 
poſed in proportion to the injury, and according to the circuraſtances by 
which it is excited or attended. In fact, however equitable this mode of 
requital may appear in ſome inſtanoes of perſonal injury, yet, when applied 
to all without limitation, it certainly involves much groſs abfurdity and 
injuſtice, a charge from which it does not ſtand acquitted by all the diſ- 
tinctions which the commentators have eſtabliſhed concerning it in this 
book. Hence it is that the Mufſulman courts, following the example of 
the Jews, underfland the words of the Koran, in all caſes ſhort of life, 
in the ſarne manner as thoſe do the Pentateueh; that is, not as awarding 
an aua retaliation, according to the ſtrict literal meaning, but an atone- 
ment in exact proportion to the injury. Thus much with reſpect to tu. 
ful offences. That law by which a man is made reſponſible in his pro- 
perty for offences unintentional or merely accidental, is certainly, in ſome 
inſtances, rather rigorous. It was, however, well calculated, ig an irre- 
gular ſociety, and a defeQtive ſtate of civilization, to guard men from act- 
ing careleſsly, and has a ſtrong tendency to ſupport. and inculcate the 
Vor. I. * Wee 
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Al rhoven the nd 10 which * ſubject is treated. involves, 4 con- 
Gderable portion of frivolous abſurdity, yet we allo find, in the courſe of 
its diſcuſſions, many wile and ſalutaxy regulations, both for preſerving 
the ſecurity of the perſon, and the peace and good order of ſociety. We 
may perceive, from the peruſal, of it, that a; man is made reſponſible not. 
only for his overt acts, but likewiſe for any injury which, may be more 
remotely occaſioned by his careleflneſs, obſtinacy, or wilful neglect. 
The degree of the ſine was originally fixed at a certain amqunt, that for 
the life of a man being determined at one hundred eamels, and all others, 
at a proportionable rate, according to the injury. In later times, however, 
the changes in manners, and in thei value of property, introduced; other 
modes of aſcertaining amercement, and ſines came to be levied not only in 
proportion to the injury ſuſtained, but alſo according to the eircumſtances of 
the caſe.— Chap. VI. exhibits the only ſpecies of ingueſi admitted by the. 
Maſulman lau in caſes of uncertain homicide, conſiſting, ſolely of expur- 
gatory oaths. However well calculated this may have been for the me- 
ridian of Arabia or Irak, and for the ſtate. of ſociety, in thoſe countries at 
the time theſe laws were firſt ſyſtematized; into a code, it is certainly, 
but a poor device for the detection of «guilt or the aſcertainment of fact 
in a well-regulated community.—lIt is remarkable that a law ſtritly-cor- 
reſpondent to what is mentioned in this chapter formerly prevailed among 
the Saxons and other northern nations of Europe, where the reſponſibi- 
lity for unaſcertainable bloodſhed lay with the maſter of the e or. 
with; wa _ of the en in which. the n wat feng: 7 
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Tx ſubject of . nature, relating entirely 
to the levying of fines upon the Arabian tribes for offences unintentionally 
committed by any individual af them.—Theſe regulations ſerve to, give 
us a pretty clear idea of the ſtate of ſociety in the native land of Ilamiſm. 
However uſeleſs, and perhaps impracticable, in a more advanced ſtate of 
refinement, theſe, as well as many regulations in the two preceding books, 
were well calculated t to reduce a ierce Frogle 115 the reſtraints of = 
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oral. Hence Wirts, as diſe | s book, are ſolely of the nuncu- 
pative deſcription. The mo * warkable features in this book are, the 
en e upon t teſtators tors with b to the diſpoſal of * Pe 
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Mo beck, on the ſucceeding;chapter,, whigh, 3 ——— of its being 
Aetached from any. particular ſubject, is termed CHARTER THE LAST» are 
A kind of /upplement: to. the. reſt of the Work. Hermapbrodites are probably 


a claſs of beings which exiſt in imagination rather than in reality. We ſhall 
therefore leave this bock to ſpeak for itſelf. The laſt — is worthy 


of particular notice, as Gf we Oe bills. of ſale and judicial ketters) it 
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is the only part of the work j in v which any thing is mentioned — 
An 97 WRITING.” | 
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IN concluding this mort K the Tranſlator eſteems it his duty t to 
add, that it is a very imperfect fummary indeed of the work which is now, 
preſented to the Public, The ſi ubjets of it would 'adinit of a much more 
ample diſcuſſion. But to enter into a comparative and analytical furvey of ; 
topics ſo numerous and important would of itſelf require a large volume; 
and the patience of the reader is perhaps exhauſted. The more particular 
inveſtigation of them we ſhall therefore leave to his own reflections or 
inquiries; and haſten to conchude-ay efipy, for the length of which no other 
apology can be offered, than an anxious wiſh to forward the chief end of 


this publication, by throw ing ſomę light upon a ſubject dry in. itſelf, and not 


without its difficulties, and accommodating, it to the perceptions o of thoſe 
whom duty or it may lead to mak ke it an object of, their tway. 
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Or the importance of ; a Vork in in P the Tranflator bas 8 
f AHH DY 1 
large a ſhare, it may t not become by um to {a ay much; but as the objects o 
it are of a public nature, and as it h 8 deen bewußt Forviard in ſome meas 
ſure at the public expence, he feels "himſelf called upon to hazard a few 


words in vindication of its probable vtulity. Rees 
Wr reſpect to the immediate end propoſed by thoſe who originally: 
projected this tranflation, all that is neceſſary to be ſtated may be reſolved 
into one ſummary argument. While the Mohammedan Law is allowed: 
to be the ſolè ſtandard of criminal, arid in a great meaſure of civil juriſ- 
prudence throughout our teten 1 in INDIA, Lang it would perhaps be 
neither prudent nor poſſible haftily to introduce any other fyſtem,) it ap- 
pears" indiſpenſably neceffary that thoſe who are to protect the rights of 
the people, and who' are reſpotifible for the proper adminiſtration of public 
juſtice, ſhould poſſeſs the means of fn the Tn on which the 


. deciſions 
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decifions' of the Muſſulman courts are founded. This reflection acquires 
{till greater weight, when we conſider how very large à portion of ſub- 
jets under the Britiſh government in INDIA are Mohammedans, upon 


whoſe attachment to- ——ůů—ů—— 3 of our . 
empire muſt erer . ee 1 ⁰9⁰ t 
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Fun ane to be Jerived From a FOR A of the Ahle of : 
Monammey' are, however, not confined to the adminiſtration of juſtice 
in our Alatic territories. The commerce of G NE ATF BRTITAIN 


extends to almoſt every region where his religion is profeſſed; and as 
this Work is a commentary upon the pn code of the Or ro- 


MAN as well as of the Modvr. empire, and is applicable to the cuſtoms 
and judicial regulations of Cairo, Aleppo, ot Conſtaurinople, as well us 
of Deibi or Mourſbedabad, it can fcarcely fail to open a ſourte of deſir- 
able knowledge to the merchant and the traveller. In a political view, 
lkewiſe, it is humbly prefumed that this work will not be found altoge- 
ther 'unititereſting. At the preſent everitful period, when we have ſeen 
new empires fpringing into birth, and the old indignantly throwing off 
the long-rivetted' chains of deſpotiſm, the grandeſt remaining fabric of 


Mamiſi ſeems haſtening to its fall.—In expecting this mighty ruin, we 
are naturally led to inquire upon what principles the fabric was founded, 


and to what cauſes we are to attribute its decay.—Some parts "of the fol- | 
lowitg treatiſe are particularly calculated to affiſt us in ſuch an inveſti- 


gation. We may there obſerve that, however ſagaciouſly it might 


be formed for the ſudden extenſion of dominion, during. an age when. 


mankind were involved in the darkeſt | gloom of ſuperſtition and igno- 
rance, ' the Nfulſulman ſyſtem, civil Te religious, - is but wretchedly 
adapted to the purpoſes of public ſecurity or private virtue. We may 


obſerve, with ſome' degree of laudable exultation, its obvious inferiority, 4. 


in every uſeful view, to that excellent ſyſtem which we Profels,, and 5 


which is ſo admirably calculated to . the temporal 8000 of man- 
kind, as well as their tera ww 42 
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Bur it is time to dloſe this addreſs. The Tranſlator cannot, however, 
conclude without paying that tribute Which juſtice and gratitude demand. 
— Concerning the public zeal, the penetrating and comprehenſive mind, of 
the Gentleman to whom the work is dedicated, it is unneceſſary to en- 
large in this place. From him the preſent tranſlation derives its exiſtence; 
and the merit of his deſign received its beſt confirmation in the conti- 
nuance of ſupport it experienced from his immediate ſpperiors, as well 
as from his ſucceſſors in office, To the liberal attention and., honourable 
eonfidence of Sik JohN MACPHERSON and his Colleagues in the BEN 
GAL government it is owing, that the Tranſlatot was at all enabled to 
look forward to the completion of his labours. Vet this attention and 
confidence, flattering as they were, would not have ſufficed to bear him 
through an arduous and expenſive undertaking, had it not been aided hy 
the generous and munificent ſupport of the Coux r or DirgcTARs, whoſe 
regard to every effort which may tend to promote the intereſts of our 
Oriental dominions has been repeatedly experienced both by himſelf and 
others. Conſcious of his own deficiences, he has only to hope it may 
appear, that what they have liberally granted has been faithfully and dili- 
gently employed. He entertains too humble an opinion of bis abilities 
not to be ſenſible that, with all his afliduity, aided by the many happy 
ſuggeſtions of the worthy and excellent friend who had for ſame time been 
bis Colleague in the performance, it will {till be found far ſhort of perfection. 
— The chief buſineſs of a tranſlator, when engaged in an undertaking of 
this kind, is /crupuloys accuracy, and the only merit he can claim laho- 
riaus application. The farmer of theſe the preſent Tranſlator has endea- 
voured to preſerve, and the latter he preſumes to affirm. has not been 
wanting. Nevertheleſs, there is undoubtedly much room for correction 
and amendment. The very nature of the work rendered the tranſlation 
of it a buſineſs attended with no common degree of difficulty. Treating 
of an abſtruſe ſcience, the technical terms of which are but nakedly ex- 
plained, and frequently not to be met with iu any of his guides, all the 
bght the Tranſlator could obtain to a knowledge of his ſubject neceſſarily 
ſprung out of the text ; and conſequently, as he advanced, he ſaw con- 
tinual occaſion for retroſpective alterations, which amounted to little leſs 


3 | than 


DISCOURSE: - luxxix 
than 2 repetition of his labour. He found himſelf therefore frequently 
at a loſs ; and repeatedly experienced the-truth of an obſervation made by 
our immortal Lexicographer,—that a writer may often in vain trace his 
„ memory, at the moment of need, for that which yeſterday he knew 


«+ with intuitive readineſs, and which wilcome uncalled into his thoughts. 
e to-morrow.” 


In confirmation of his wiſh to render this publication, as much as in 
his power, worthy of the patronage under which it has been conducted, 
the Tranſlator hopes he may be indulged in the egotiſm of the remark, — 
that he has dedicated his three laſt years unremittedly to reviſal or 
re-tranſlation.—He now diſmiſſes it with an anxious wiſh. that ht patron- 
age may not appear to have been beſtowed, or his own efforts applied, in 
vain l. 
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Paaren and glory unbounded-is-due to that adorable Being, 


in the! inveſtigation of whoſe ways, through their ſeverał 
mages, the moſt learned theologians are exhauſted, and: the 
moſt contemplative philoſophers,” in the wilderneſs of re- 
ſearch, find the foot of comprehenfion ſhacklediwitiy the fetfers: 
of amazement!—Duly'to return/thanks'for his favours (Which 
to offer is a duty indiſpenſubly incumbent on every exiſteni 

being) is impoffible; and to touch the ſkivb of his intelligence» | 
ill n (which 


* 1 


INTRO DUCTORY 


(which exceeds the power of the finger of diligence) by force 
af teaſon and /ſtudy, impracticable ! Salutations innumerable 
are alſogo be ꝓreſented at th tribunal of HIM who is ſeated 
on the elect throne, to follow whoſe infallible inſtitutes is a 
certain means of attaining the Divine favour, and whoſe. 
World-illuminating Lamp of LAW ee its ſacred light 
from the morning. beams of the Day of Judgment. — All 
- honour; and; blefling upon him, and upon his holy family, 
and his worthy CoMranions! — Upon the - tablets of the 
hearts of thaſe ho adorn the exordium of the bock of 
knowledge: and wiſdom, and upon the minds of thoſe who 
expound the collected myſteries of the creation, it is im- 
preſſed, that, from the day that the delightful region of 
BENGAL was cheered by the rays of Government of the 
Nawab Governor - General, Mr. WARREN HasTINGs, the 
a whole of his wiſe and prudent attention was occupied and 
directed to this point, that the care and protection of the 
country, and the adminiſtration of public affairs, ſhould be 
plabed on ſuch a footing, that the community, being ſheltered 
from the ſcorching heat of the fun of violence and tyranny, 
might find the gates cloſed againſt injuſtice and oppreſſion; 
and that the range of fedition in thoſe who, deviate from the 
road vf truth might be limited and ſhortened: and fince this 
mnope nvalt be fulfilled through the influence of the holy Law, 
of the PROrHRHr, fand che injunctions and inhibitions of the 
choſen ſe&;—this' deniizen of the * of humility and 
1 3 | ſolitude, 


X 
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ſohtude, named Gr0LAM VEHEE, was therefore iriſtructec 
and empowered, together with Mo/a TxHabDERN\: Meer 
MOHAMMED Hoss £1N; and Mall SHARREEAT! OOUHA to 
tranſlate from the Hralid language into the Perm idiom 
certain treatiſes upon the LAN. hut particularly: that excetient 
work the ME DA 4; (which, tom dis great ubtilth, and tue 
cloſeneſs of its ſtile, is a ſpecies of miracle . -t which; a- 
cordingly, with their uſſiſtande applying his attention, Nie 
Arabic text Was; ds much as it would admit; reduced into a 
Perſian verſion; which they have entitled the NE DA 
FAR E, ¶ Perſiam Guide} hoping chat ' mankind» may 
thereby find their wants ne and that profit and ad- 
2 may he & atrun ysb zii: WO bene 
d3 


od 
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'FROM | thoſe wh ered] in this fruitful eee 
be concealed, that where, in the courſe of their inveſtigation, 
the word Sbeithine [the two Elders] is mentioned, it ſignifies 
the two renowned Doctors Imam ABOOGO HANEEE Az! and the 
moſt illuſtrious of his diſciples, | Imam AnοOο VoosAr:— 
where the word Tirraſne {the to er tremes] is written, it 
imports the fublime name of ABO HANEETA (on whom 


be the peace of Gop) and nam MOHAMMED, who {tands 
next in rank to the two Elders; and by the term Sabibine 


xii INTRODUCTORY ADDRESS. 


[the 7209 Diſciplos] are intended the two ſcholars of Haxxxra, 
upon both of whom be the blefling of Go mo hn 
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A Hop is indulged, from the benevolence of thoſe who 
ſhall peruſe the following pages; that if, in paſſing over the 
vallies and he hills of this/long journey, it ſhould happen 
that the foot of meditation has any where flipped from its 
place, they will not treat it with ſeverity, nor expaſe it ta 
the IN of ſcorn. or reprehenſion.— The guidance is with. 
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is alſo uſed to expreſs a contribution of à portion of property be em. 
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AKAT, in its primitive ſenſe, means purification whence it Definition of 


Zakat, and 
the condi- 


tions upon 
which it is in- 
cumbent. 


2 A K A . d B'oox J. 
der to the proprietor. It is 125 ſome commentators. termed the inch. 
YR alms. : | | "7 - F, 

6 #* - 


" 
* . 
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| ths I. Introductory. ; 
Chap. II. Of Zatat from Sowdyeem, that 1s, Herds and Flicks. 
Chap. III. Of Zakdt from perſonal Effects: 


Chap. IV. Of the Laws reſpecting thoſe who come e before the: 
| Collector. 


Chap. V. Of Mines, and buried Treaſures. 
Chap. VI. Of Zaldt from the Fruits of the Earth. 
Chap. VII. Of the Diſburſement of Zakir." | 
Chap. VIII. Of Sadka-fittir.. 
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OH CK. 


Obligation of Z. AKAT 1s an ordinance of God, incumbent upon every. perſon - 


who is free, ſane, adult, and a Muſſulman, provided he be poſſeſſed, 
in full propriety, of ſuch eſtate or effects as are termed in the language 
of the law a Nz/ab, and that he has been in poſſeſſion of the fame 
for the ſpace of ane complete year, which is denominated Hawlin- 
Haul. The reaſon of this obligation is found in the word of God, 
who has ordained it in the Koran, ſaying, BzsTrow ZaxAr.” 

The fame injunction occurs in the traditions ; and it is moreover 
univerſally admitted. The reaſon for freedom being a requiſite 
condition is, that this is eſſential to the complete poſſeſſion of pro- 
perty. The reaſon. why ſanity of intelle and maturity of age are requi- 


ſite conditions ſhall be hereafter demonſtrated. The reaſon why the 


Muſſulman faith is made a condition is, that the rendering of Zak4t is 
an act of piety, and ſuch cannot proceed from an infidel. The reaſon” 
| | for 


Cray. 1. | 2 A K . T. 


for the poſſeſſion of a Ni ab being: a. condition is, that the Prophet 
has determined the obligation of Zaldt upon that amount. 'The 


reaſons for Hawlin-Hiwl being made a requiſite condition are two- 


fold; F18sT, becauſe ſome ſpace of time is neceflary to increaſe & of 
property, and the law determines this at one year, becauſe the Prophet 


has declared, ZaxAT it not due upon property until the ſame ſhall have 


geen poſſeſſed one year by 'the proprietor :”'— — SECONDLY, the pro- 
prietor of a Nijdb i is able, within ſuch a period, to obtain an increaſe 
from it, ſince in a year there are four ſeaſons, in each of which 
it moſt coramonly happens that ſuch property bears a different price ; 


wherefore the rule is determined accordingly. It is to be obſerved, 


that ſome maintain Zaldt to be due immediately upon the comple- 
tion of Hawldn-Hdwl, and others that it is ſo ed lo ++ 


Zakir is 5 not incumbent upon infants or maniacs—Sbg/zi 2 Zakit is not 


declares Zakdt to be an obligation connected with property, and there- 3 


maniacs, 


fore that it is incumbent upon thoſe, as well as upon other proprietors, 
in the ſame manner as ſubſiſtence to a wife, and Tythe and Tribute: 
but to this our doors reply that Zatat is an act of piety, and, as 
ſuch, is fulfilled only by being paid with the option of thoſe who are 
ſubject to it; and infants and maniacs, are not held in law to be 


poſſeſſed of option, this being neceſſarily connected with reaſon, which 


they are not endowed with; but this does not apply to, Tribute, as 
that is a proviſion ariſing from the ſoil, for the expences of the ſtate; 
nor to Tythe, as s that is alſo in ſome N of the ſame nature. 


* By increaſe is e — where the ja conſiſts 
of cattle, or by profit, where it conſiſts of merchandiſe. 


+ That is to ſay, annually, upon the ſame property, ſo long as it remains with the 


proprietor, 


Y 


„ Ir 
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with certain Ix a lunatic have lucid intervals-within the year, it is the ſame as 

W if they happened within the month of Ramxün; that is to ſay, if he 

recovers his reaſon within the year, he is ſubject to Zatdt, in the ſame - 
manner as if he were to recover it within the month of Ramzdn, in 
which caſe he would have to make up for the days of Lent he had 
omitted in conſequence of his inſanity.—Aboo Yooſaf has obſerved wer 
regard 1 is to be paid to the length or continuance of the lucid intervals; 

that is to ſay, if they continue the greater part of the year, the lunatic 
is ſubject to Zaks7; but if he be inſane for the greater part, it is 
not incumbent upon him. It is to be obſerved, that ona and ſuper- 
venient inſanity are here conſidered as the fame ; by original is under-- 
ſtood that which appears in a perſon in infancy, and continues upon 
him as he grows up to puberty; and by ſupervenient, that which 
occurs after a perſon has attained the years of maturity. It'is related 
as an opinion of Abo Yooſaf, that if a perſon attain maturity in a 
ſtate of inſanity, and then becomes ſane, the year * is conſidered to 
commence from the inſtant of his recovery, the fame as a boy attain- 
ing puberty, with whom it is A. ie as . on the day * 
his majority. 


mY ZaxArT is not incumbent upon a Mo#47ib, he not being com- 

Mekatibs; pletely and independently poſſeſſed of property, ſince he is till a 
ſlave; whence it is that he is not at liberty to Wee on WEI of his 
own ſlaves. 


* 


3 ZAKAT 1s not incumbent upon a man againſt whom there are 
ſolvent debt- debts equal to, or exceeding, the amount of his whole property. 


ors; 


Imam Shafei alledges that it is incumbent, becauſe the cauſe of 


the obligation, to wit, poſſeſton of an increaſing Nis AB, is eſtabliſhed. 
To this our doctors reply, that ſuch a Nz/a6 is not poſſeſſed by him 


For the eſtabliſhment of Hauldu- Haul in his poſſeſſions. 
clear 
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clear of incumbrance, and is therefore/held to be non-exiſtent, tn 
ſame as water, Which, when provided for the ſole purpoſe of drink *, 

is held to be non-exiſtent with reſpect to performance of the Tammeem, 
and cloth provided for the purpoſe of apparel, which is held non- 
exiſtent with reſpect to the obligation of Zakat. But if his property 
exceed his debts, | Zakdt is due upon the exceſs, provided the ſame 
amount to what is ſufficient to oonſtitute a Nyſib, and that it be free 
from incumbrance. By the debts here mentioned are underſtood 
thoſe due to individuals; ſuch therefore as are due in conſequence of 
vows, or on account of expiations, do not forbid the obligation to pay 
Zak4t : but a debt of Zakdt forbids the obligation to pay Za#4? in the 
continuance of the Nya, as that would be thereby rendered defectiye: 
and, in like manner, a debt of Za#dt forbids Załdt after the diſſolution 


of-the Ni/ab.” The caſe of the continuance of a” Nj/ab is, where the 


proprietor keeps it for two years without rendering any Zakdt upon 
it, in which caſe" no Zakdt is due from him on account” of the /econd 
year; becauſe a Zalat, in the proportion of one in forty, is already . 
due on account of the preceding year, whence the full amount 
neceſſary to conſtitute a Nys does not remain in the ſecond year: 
and the caſe of A ſolution of the Niſab is, where the proprietor keeps 
the ſame - for the full ſpace of owe: yebr without paying Zatdt, and 
then diſpoſes of the Nb, and afterwards becomes poſſeſſed of 
another Nz/ab, and this alſo continues in his poſſeſſion for the com- 


plete ſpace of one year; in which caſe, no Zakat is due upon this 


ſecond Nj/ab, becauſe a proportion of one in | farty is already occupied 
by the Zakdt due on the former Nijab which has been dif] poſed of. 
Ziffer controyerts the rule in both theſe caſes: and it is alſo 5 that f 
Aboo Yooſaf controverts it with reſpe& to the ſecond. cafe. » The 


reaſon why a debt of Za#4dz thus forbids any further obligation to pay 


* As in the caravans, where water is provided and carried upon camels for +37 "but - 


not for the purpoſe of purification, iich in that or ſimilar ſituations ä Er- 
formed with ſand, | 


Zakdt © 
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nor upon the 


neceſſaries of 
life : 


nor upon 


uncertain 


Property. : 


'Fakit is, that the claimant of a debt of Zakdtis, in fact, an indiu idual®, 


A 
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as the claimant thereof, in paſtures, is the. Imam, and, in articles 
of merchandiſe, the deputy of the Imam ; and the proprictor of the 
ae in all other 1 is the Imãm's moons ' 

Zaxkr is not aue' upon ech haet or articles of clathing« or 
houſchold furniture, or cattle kept for immediate uſe, or ſlaves 
employed as actual ſervants, or armour, or weapons deſigned far 
preſent uſe; all theſe falling under the deſcription of neceſſaries; 
neither are ſach conſidered as increaſing. property: and the ſame of 
books of ſcience, with reſpect to /cholars, and like wiſe of tools, with 
reſpect to nn theſe being amn. act ou 


Ir -a man have a dim upon another for a debt, ant the other 
diſpute the ſame, and ſome years thus paſs away, and the claimant 
be deſtitute of proof, and the debtor afterwards make a declaration 
or acknowledgment publicly, inſomuch that there are witneſſes of 
the ſame, there is no obligation upon the claimant to render any 
Zakit & for ſo many years as have thus paſſed. , This uncertain ſort 
of property is termed, in the language of the law, Zimar; and 
rrove property, and fugitive- ſlaves, and ſurped property, reſpect- 
ing which there is no proof, and property ſunk. in the ſea, or buried 
in the deſert and its place forgotten, and "tag tyrannically ſeized 


In oppoſition to God; for, if Zalat were claimed purely as'a right of God, the 6 pay- 
ment of it would be abſolutely and unconditionally incumbent. 


1 Becauſe the Indm is always ſuppoſed to collect the Zakdt upon paſtures in ONS 
and that upon merchandiſe by his deputies, i. e. by collectors placed at 8 de 
for that purpoſe. 


t As the payment of Zakdt, upon all other e is committed to 601 proprietor 
himſelf, 


- & eee which i is the ſubject ache abies, ? 
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by the Sultan, are all of the delegiptich. of Zimdr : and all theſe 
articles are equally exempted from-Sadka-fttir”*. *, Zifer and Shafei 
maintain, that all theſe articles are ſuhject both to Zakit, and al ſo to 


Sadka-fittir, as the cauſe. of the obligation to pay Zatat (to wit, 
poſſeſſion of a Ni ab) 1 is [eſtabliſhed in each of them, although it 


was not in the immediate ſeiſin of the -proprietor whilſt, it fell under 
the deſcription of Zimdr,' which does not forbid; the obligation to 
Zakdt; like the property of a traveller, which, if it remain in his 
houſe, is nevertheleſs ſubject to Załat, although it be not at the time in 
his hands. The arguments of our doctors herein are two-fold; F IRS, 
Alee declared that no Zakdt is due upon Z mir property : SECONDLY, 


the cauſe of the obligation to pay Zakdt is the pofleſſion of pro- 


perty in a ſtate of increaſe,, which cannot be the caſe but where the 
proprietor has an immediate power of management oyer, if; but this 


does not apply to a traveller mike Len end [2 as, he may = 


WI OU Tpanbayupitior ad „eite 


manage it by agents. 


PRoPERT V buried in. the bowls of the 8 is not Zimdry 


becauſe it is eaſily recovered; but, with reſpect to property buried in 


any other ground than that on which the houſe actually ſtands (ſuch 
as the garden, for N nts there is a tene among our modern 
doctors. * U, {235% 55 


PROPERTY Which is e by a debtor to be owing to ! 


his creditor is ſubje& to Zalat, whether ſuch debtor be rich or poor, 


becauſe the recovery of it is poſſible ; or if the debtor diſpute the 


demand, yet here alſo the property in queſtion is ſubject to Zak, 
provided there be proof ſufficient to ſubſtantiate the creditor's claim, 
or that the Nee himſelf be ſatisfied of yer Jon" of. it ; becauſe 


For an explanation of Sadta-fittir, ſee Chap. VIII. 


42 


here 


unqueſtion- oo 
able pro-- 


Intention of 
traffick in 
ty ſub- 


- 


namely, the relinquiſhment of traffick in her; and an intention thus 
declared, when connected with an act, is to be credited :—and if he 
ſhould afterwards declare a deſign of trafficking in her, yet no Zalat 
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here alſo recovery is poſſible. And if the acknowledgftiz: debtor be 
poor, — that is to ſay, if the Kaxet declare him” infolvent, yet 
here alſo the property in queſtion is ſubject to Salat, according to 
Hanegſa, — he holding that a Race s declaration of the inſol- 
vency of a debtor is not approved: but Inãm Mohammed traintains 
that the property in this caſe is not ſubje& to Zalat, — he holding 
a Kazee's declaration of a debtor's inſolvency to be approved. — 
Aboo Yooſaf agrees with Mohaninied reſpecting the validity of a 


K4zee"s decree of inſolvency ; but he, at the faine time, coincides with 
Haneefa, that the property of which the debt an, is "A in 0 
caſe, JET. to Zakdt. +1 


Ir a perſon onrchaſe a female ſlave for the Upſet traffick/and after. 
wards ret4niher for his wn uſe, declaring his intention, no Zakdt 
is due upon her, becauſe the intention is here connected with the act, 


will be due upon her in virtue of ſuch declaration, until he actually 
diſpoſe of her by fale, becauſe here the intention is not connected 
with the act, and conſequently the is not held to be a ſubject of 
traffick from his declaration, unleſs he actually ſell her, when Zakil 


1s due upon her price. 


Ir a perſon purchaſe a ia with att intention Wo iraffiek; At 100 
be conſidered as an article of traffick, on account of the connection of 
an intention of traffick with the act, to wit, purchaſe: contrary to a 

caſe where a perſon obtains poſſeſſion of property by inheritance, and 
intends to traffick in the ſame, ſuch not being conſidered an article of 
traffick merely from the intention, ſince that, in this 2 bears no 
relation to the act *. | 


Bocce 
6 if 


- 


2 1 14 1 * x 0 
mY a man become is polleld of property” by gift, or begue, or mars 

riage, of Khoola, or compoſition for: blogd, and intend trafficking i in the 

ſame, it becomes (ad is, in virtu@of his intention, conſidered as) an 

article of metchandize, according to Aboo 1 oſaf,—he holding the. 

intention here to be connected with the ac. It is related as an opinion 

of Imim Mohammed that this property does not become as merchan-. 

Aae, becauſe the intention is not here connected with the a& of 

traffick, Which is underſtood only by purchaſe and ſale: ſome, how-. 

ever, have related this difference of opinion the reverſe of what is here 


mentioned. 


Tux payment of 2 akdt is not © lawful, except under an intention Intention af 
exiſting at the period of ſuch payment, or at the period of ſetting _ 
apart the proportion of Załdt from the Niſab- property, becauſe the cellary to it its. 
rendering of Zakdy is an act of piety, to which the intention is eſſen- 
tial; and a radical principle of the intention is that it be connected 
with the payment: but yet, inaſmuch as the giving of Zakd? to the 
poor is neceſſarily an act of frequent repetition and occurrence, it 
ſuffices that the intention exiſt at the period of ſetting apart the pro- 
portion of Zakdt, (as aforeſaid,) for the ſake o convenience. | 


Ir a man \ beſtow his whole property in Ay witkokt intention \ of Excepting | 
Zakit, the obligation of Zakdr, with reſpect to him, drops, upon a prin- * 
ciple of benevolence, becauſe ſuch obligation extends to a certain part hnces. 
of his property only; and where the whole is thus beſtowed, that pare 


is neceſſarily included; whence it is that there i is no neceſſity for his 
2 5 the 1 by imtentiun. 


Ir a man give to the poor « portion of his N property, without 
intention of Zak4t, his obligation to Zakdt drops with reſpect to ſuch 
Portion, (according to Mobammed ) becauſe the part of his * due 

C (on 
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(on account of Zak ).affets the whole of his Niſab equally,. W here- 
fore, when a part of the Niſdò is thus beſtowed, the proportion due 
upon ſuch part goes along with it. Aboo Yoo/af- maintains that the 
obligation to the Załdt of that portion does not drop, becauſe no part 


thereof is particularly ſpecified as Zalat, the remainder of the Nyjab. 
being the ſubject from which the obligation is to be diſcharged ; con- 
trary to Ke the whole Nyſdb has yu beſtowed, ſince pe the 


proportion due on account of Zakdt goes, @ certiori, as bong involved 
in the whole. 18 


CHAP. u. 2 by 


iz 
-» 


Of ZAKA T from Saugen that is, Herd and Flocks. | 


Definition of SAwAYEREM is the plural of Sdyeeme ; and Sdyeema is, by the learned, 


TE”, ON 


2369 IG > um 
>, . ti; > ” 6s *% —— 
1 


— — 
6 ——e—. 
- 


rr EO CALLE 


- - 0 » -* 4% OG ern 4-4 
— by - ©. 4 a 
* 


One goat due 


camels, &c. 


underſtood to imply camels, oxen, goats, and other animals, which 
ſubfiſt for the greater part of the year upon paſture ; CEP EL if 
they live but half the year in paſtures, and are fed, for the other half, 
upon forage, they do not fall under the deſcription of Sawdyeem * — 
And this Try | is divided into ſeveral heads. „ 


SECT. 1. 
Of the 17 o Cans 7 = 


No ZaxAr is due on fewer than five camels ; and upon five eamels 
the Zakit is one goat, provided they fubſiſt upon paſture throughout 


* This term is in our daQjonaries trance paſhre, but de bee is th reit defi 


tion of it. 
7 the 


Cray. II. VF @&'T A&A © | 
the year; becauſe Zakit is due only upon ſuch camels as live on paſ- 


ture, and not upon — en are Ts 10 r Foes with Ow 


$ 


ONE goat is due upon any Wunder e em de w on alas 
two goats is the Zakdr on any number from ien to fourteen; and three 
on any number from fourteen to ninetren; and Four upon any number 
from twenty to /wenty-four: and upon any number of camels from 


twenty five to thirty-froe the Zakdt is a Binnit- Mal hu, that is, 2 


yearling camel's colt; and upon any number from thirty. fi to forty- 
ve, a Binnit-liboon, or camel's colt of two years; and upon any 


number from forty-ffx to foxty, x Hithe, or four year old female 


camel; and upon any number from fxty-one to ſeventy-five, a Fazer- 
yat, or five year old female camel; and for any number from ſeventy- 


fix to ninety, the Załdi is two camel's colts of two years; and on any 


number from ninety-one to one hundred and twenty, two Hit lar. 
Theſe proportions of Zakdrt upon camels are what were written By 
the prophet in his letters and inſtructions to his public officers and 


Aumeels. And when the number of camels exceeds ant Hunmͤe and 


twenty, the Zakdt is calculated by the aforeſaid rule; that is to ſay, 
where the whole number is one hnndred and twenty-five, (for inſtance, ) 


the Zakdt is one: goat for the odd ſive, and two Hilla for the one 
hundred and twenty; and if the exceſs number be , two goats 5 


and if it be teen, three goats; and if it be 7wenty, four goats; aud 
if it be twenty ue, a yearling camel's golt : and if the whole num- 
ber of camels be one hundred and fifty, the Zakdt is three Hikkas ; 


and if the number exceed one hundred and fifty by froe, it is then 
one goat. and three Hikkas, that is to lay, three Hilkkas upon 


the hundred and tv, and a. goat upon the odd five ; and upon one 
hundred and Axty camels, the 2 akdt is three Hil as and · two goats 


and u pon one hundred and feventy, three Hhkkas and four goats ; and 


upon one hundred and ſeventy-five, three Hikkas and one yearling colt; 


and * any number. from ont bunired and eightyrſ to on — 
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n the Zakd? is three Hikkas and a two-year old colt; 


and upon any number from one hundred and ninety Aix to two hundred, 


the Zaldt is four Hitag: and in this manner is the Za#4t to be cal- 


- culated upon every fifty camels exceeding. one hundred and fifty. 


Female ca- 
mels only 


lawful in * 


1 of 
akat, 


Camels of all 
deſcriptions 
included, 


One yearling 
due upon 
thirty kine, 
&c. 


This arrangement is according to our doors. Shafez alledges that. 
when the number exceeds, the hundred and twenty by one only, the 
Zaldi is three two year, old colts ; and if it amount to one hundred and 
thirty, it is one Hit a and two two year old colts; after which the Za> 


Lt is calculated at a two year old colt upon every forty camels, and a 


Hikka upon every fifty; the prophet, upon a particular occaſion, having 
written to one of his Aumeels to this effect, without making any men- 
tion of a goat upon the odd five, and ſo forth. But our doctors, in 

ſupport of their opinion, as above, cite the letters of the prophet to 
Omar, where he ſays, ** upon every five camels the Zaldt is one goat. 5 | 
And it is to be obſerved that, in the payment of the Zakir of camels, 


females alone are lawful, becauſe males are held to be lawful only in 


regard to their value *, ſuch being recorded both in the * en 
and in the traditions. ä | 


* MELs of every deſcription, whether Baftrian, 3 or 
others, are all included in theſe rules of Zatldt, as the term _ 
Lr]! is common to all. | 


SECT. Il. 
Of the ZAK Ar of Horned Cattle. 


No Zak4t is due upon fewer than thirty kine ; and upon thirty kine, 
which feed on paſture for the greater part of the year, there is due at 
the end of the year a Zaldt of one Tubbee, that is, a follower, or 
yearling calf, male or female ; and upon forty kine there is due one 


* That is to ſay, the price of a male is held to be lawful in Zakdt, but not the animal. 
| 7 Miſna, 


Y y 3 * 3 — * 
4 7 . . . 
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Miſua, or (calf f two ye male or fernale; — * 


prophet; and where the number excteds forty, the Zaldt (according 
to HAN REHA) is to be calculated, agreeably to this rule, ſo far as ty; 


that is to ſay, if there be one animal more than the forty, there is an 
additional Zalde of the fortieth part of a Miſua; and if tun, of the 


it proceeds is that, in the facred writings, the Za#dr is particularly 
ſpecified for any number between thirty and forty, and alſo for thoſe 


of ſixty and above, but none for the numbers between forty and fiæty. 
Haſan ſtates the doctrine of Haneefa to be, in this caſe, that, on the 


numbers from forty to forty-nine, no exceſs Zakdt whatever is due; 
and that upon iy kine the Zaldt is one Miſua and the fourth of a 


Miſna, or the third of a Tubbee; becauſe upon every Atid, or drove 


of even number, in a Nb of cattle, ſuch as 7birty, firty, or fifty 
head, Zakdt is due, but not upon any intermediate number.— The 


two diſciples ſay that no Zak4t whatever is due upon any odd nymber 


between forty and fifty; and there is alſo one tradition of the opinion 


of Haneefa to this effect: and the reaſon they alledge is, that the 
prophet ſaid to Maas, be Take not any thing from an Owhkis of kine oy 


and he explained an Ow#ds to mean any number between forty and f 


fixty. And upon fixty kine, the Za#dt is two yearling calves, male 
or female: and upon ſeventy, one M iſna and one Tubbee: and upon 


eighty, two Miſnas: and upon ninety,” three Tubbees : and upon on, 
hundred, two Tubbees and one Miſas: and thus on every ten head a 


Miſua and a Tubbee alternately, the prophet having ordained that the 
Zakdt upon thirty kine ſhould be a Tubbee ; and that upon forty a 
Miſna: thus, upon one hundred aud ten kine, the Zakdt is two Miſnat 
and one Twbbee ; and upon ane 8 a Fenty, ror T: alben. 


we Wh 5 s. Tus 


twentieth part of a Maſna: and ſo on to the number firty.— What i Wn 
here advanced accords With the Mabſoot ; and the ground upon which 
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„Tux uſual method however of calculating the Zaids upon large 
herds of cattle is, by dividing them into 44:rties or forties, impoſing 
upon every thirty one 7. 0 5 or upon _ forty one Miſus. 


Buffaloes are Ir is to be obſerved that Buffaloes are dull. with kine in the 
— ties ved of Zikat, theſe being alſo conſidered as a ſpecies of black cattle : 
— but yet, in our country®, 1485 buffalo is hot regarded. as of the black 
cattle ſpecies; whence. it is that if a perſon; were to make a vow, 
ſaying, I will not eat of the fleſh of black cattle,” and were after- 


wards to eat buffalo beef, be would not be forlworg. | 1 


SECT, IL 3: 
07 the Z AK Ar. of Goats. | A 


No Zaldt is due upon fewer than forty goats; and upon * goats, 
upon forty Which feed for the greater part. of the year upon paſture, there is due, 
$outs, e. at the expiration of the year, a Zaltdt of ene guat; and this Zalat 

ſuffices for any number from forty to one hundred and twenty : and if 

the number exceed one hundred and twenty, a Zakdt of two goats is 
- Ave from one hundred and twenty-one to two. hundred: and if it exceed 
two hundred, a Zaldt of three goats is due from u hundred and one 
to three hundred and ninety-nine: and if it amount to Hour Bundred, the 
Zakdt is four goats: and beyond four hundred the Zakd is one goat 
for every hundred; the prophet. having thus, ordained, and all the 
doctors uniting in this opinion. It is alſo to be obſerved, that the 
fame rules of Zakgz. are applicable to ſheep. as to goats, the term 
Gbannem, in. the tradition, equally implying both ſpecies.  _. 


Kids or lambs IN the Zakat of goats or ſheep, Siunces are acceptable payment, but 
ceptable pay. not Juagar. This is the Zdhir-Rawdyet. Sinnees are kids which 


ment unleſs haye entered 
mon oP. on the ſecond year ; and Fuzzas are ſuch as have not yet 


a year old; | Meaning Perſia, or Hindetan. 3 
compleate 


ener Hl. 7 AK A T. | 15 


compleated: their firſt year. The two diſciples have ſaid has the 
Zakdt may be paid with the Futzas of ſheep; and there is one opi- 
nion of Haneefairecorded to this effect; and the reaſons are twofold 
FIRST, the prophet has ſaid, ** The Zakdt wpon them conſiſts of Fuzzts 
4% and Sinnees ;* SECONDLY, facrifice is fulfilled by the immolation 
of a Fuzza, and therefore Zatat may be alſo diſcharged by it. The 
ground upon which the Zibir-Rawidyet proceeds is alſo twofold; 
FissT, a ſaying of Alee, In Zakdt nothing is acceptable ſhort of a Sin- 
© wee ;''— SECONDLY, in the Zakdt of goats it is incutribent to give 
thoſe of a midaling fize, and the Fuztzas of ſheep are not of that ſtandard, 
being ſmall ; whence it is that the u of goats alſo are not ac- 
ceptable in Załdt. With reſpect to the firſt reaſon urged by the two 
diſciples, it may be replied, that by the term Juasa, as mentioned in 
the tradition, is to be underſtood the Fuzzas of camels, that is, yearling 
colts: and what they ſay of ſacrifice is no rule, as that of a Fuzza is 
approved, (not ” . "oy en = 1 665 worde of the _— 
text. | (19/2 | 


In paying the Zakdt of goats or ſheep, males and females are equally — 
acceptable; the term mou in * yr. gg unpiag 3 equally . 
to both ne | ceptable. 
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Of the ane! Horſes. 


Wurx horſes and mares are kept indiſcriminately together, feed- One Deenkr 


ing for the greater part of the | year on paſture; it is at the option of 3 
the proprietor either to give a Zakdt of one Deendr per head for the L | 
whole, or to appreciate the whole; and give five Derndys per cent. L 
upon the total value: and this laſt is the mode adoptett by Z iir. — 
The two difciples/ maintain that no Zald. whatever is due upott - 


_ horſes, 


rh: Bock l. 


horſes, the prophet having ordained that Muſſulmins gde te 
ſubject to Lx Ar for their borſes or flaves.” 'Haneefa, in ſupport of his 
doctrine, as above, ſtates an 'orditfance iſſued by the prophets in 
which he directed that the Zakdr uport ordinary horſes ſhould be one 
Deendr, or ten Dirms per head. And with reſpect to the ordinance 
above quoted by the two diſciples, wow hue 27 to a e E 
OR OO \$4" 3% 7 


| roms 
Ne o Zaldi whatever 5s due upon a N50 0 of n coniſting entvel 
— hg en- of males, becauſe in that there can be no increaſe by breeding; and, in 
ofen rot ike» manner, there is no Zaldt upon a Niſab conſiſting entirely of 
- females. mares, for the ſame reaſon, —This is one tradition from Hanegfa. 
There is another tradition from him, however, which ſays that a 
Zakdt is due upon mares although there be no horſes among them, 
as horſes can be occaſionally borrowed by the proprietor for. the 
purpoſe of producing, whence increaſe may be had; but this is im- 


poſſible with reſpect to droves conſiſting entirely of horſes. 


No Zakit "THERE is no Zakdt due upon affes' or mules, the prophet having 
dus upon af aid, With reſpect to Zakdt upon aſſes and mules, I have received no 


# | or.mules, un- 
: leſs axantcles « revelation.” But yet, if theſe animals be as articles of merchandize; 
a Zafdt is due upon them, becauſe, in the preſent times, Zaldt is 
impoſed upon the property involved in them the fame as upon any 


A other articles of traffick. 
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Qf the Taxky of Kids and Calves — con Aer 


1 


No Zalit _ N o Zakdt whatever is. — (according to Haneefa) upon the young 


2 wor 9 of goats, kine, .or.camels, which are under one year; that is to ſay, 


ks un- , 
5 if a man were to purchaſe twenty- five camels' colts (for are 
| orty 
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forty kids, or thirty calves, and one complete year ſhould paſs from 
the period of poſſeſſion, ſtill no Zalat is due; nor does any become 
due, until the Me and of THEE a A her after TINT ſhall have 
been grown ß. | END 


Ab N WIE holds that 244 is not 2 upon er chan forty N pak 

kids, or thirty calves, or twenty-five camels? colts : and upon Iwenty- 25, &c. 
five camels? colts the Zakd? is one colt: and there is no further Zakde _ 

due till the number amounts to ſeventy-fx, when the Zatd? is two 

colts; becauſe upon /eventy-/ix Miſnas a Zakdt is due of two Binuit- 

liboons: and there is no further Zaf47 till the number amounts to ane 

hundred and forty: five, when it is three colts 3 becauſe upon one 

hundred and forty-five Miſuas the Zakdt is two Hikkas and one Bin- 
nit-makhiſ;, There are other traditions of the opinion of boa Toofaf 


herein; but the 8 as Wen of e . denen 
them. 1158 


Ir a perſon on owe, as Zakdt, a Ms ſna, — it mould happen that Caſe of mg 
he is not poſſeſſed of one, having no cattle in his flocks but what are Zakie by al- 
either under or over that deſcription, the officer Who collects the . 
Zakit is at liberty either, in the formen caſe, to take an animal of the 
under rate, and the difference in money, —or, in the /atter, to take 
one of a ſuperior ſort, paying the difference of value between that 
and a Miſna to the proprietor. It is to be obſerved that, in the latter 
caſe, no conſtraint is to be put upon the colleQor, who is at liberty to 
inſiſt upon either the actual thing due, (to wit, a Miſua,) or the value 
of one in money, becauſe the acceptance of an animal of the ſuperior 
ſort, on the terms above ſtated, wears the aſpect of traffick; his ac- 
ceptance of it, therefore, cannot be compelled, inſomuch that if the 
Proprietor were to give him no obſtruction in taking it, yet he is not 
conſidered as being ſeized of it; but the collector may be compelled to 

Vol. I. fb Accept 
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| 1 of an animal of an inferior ſort, and the difference ih money, 


inſomuch that if the proprietor . merely give no-obſtruttion to the 
officer, in thus taking the. animal and the difference, he (the officer) 


is conſidered as being ſeized of the ſame; becauſe here the tranſaction 


Subſtitution 
of the value 
lawful. 


Labouring 
cattle exempt . 
from Zakdat. 


does not bear the aſpect of purchaſe and ſale, as the proprietor pays 


the inferior animal in part of the n and ht the dif- 


ference along with it. 


Ir a proprietor, in Zafdt, ſhould, in lieu of the actual thing due, 
pay the value in money, it is approved, according to our doctors; 
and the fame holds good in expiation, or in the payment of Sadta-fittir, 
or Tythe, or the fulfilment of a vow. Shafei maintains that this is 
unlawful, becauſe it is not lawful to exchange, for a ſubſtitute, 
any thing ſpecified in the ſacred writings; as in ſacrifice (for inſtance) 
where a fubſtitution of value for the victim is illegal. The argument 
of our doctors is, that God has himſelf ordained Za#4t,” and has di- 
rected the ſame to be diſtributed in alms to the poor, which plainly 
indicates that the intent of the inſtitution is merely that the poor 
ſhould derive a ſubſiſtence from it, ſo as that their wants may be thereby 
relieved ; and to effect this the value will anſwer equally well with | 
the ſpecific animal, wherefore the ſubſtitution of the value in payment 
of Zakdt is legal, the ſame as in payment of Jaa zeeyat, or capitation- 
tax: but this reaſoning does not apply to ſacrifice, as that is an act 
of piety, to the fulfilment of which the ſhedding of the blood of the 
victim is eflential, wherefore no concluſion” can de drawn from this 
inſtance, as there is no analogy between the two caſes. 


CAMELs and oxen kept for the purpoſe of labour, ſuch as carry- 
ing burthens, drawing the plough, and ſo forth, are not ſubje& to 
Zakdt; neither is any Zakd4t due upon them where they are fed one 
half of the Tur or more upon forage. Malił controverts this doc- 


trine : : 


Cnay. II. 2 "AE AT | 
trine : but the arguments of our doctors herein are threefold; FIRST, 


the prophet has expreſsly ordained that theſe two ſpecies of cattle 


ſhould be exempted from Zatdt under ſuch circumſtances;' Sæcoxpl v, 
the cauſe of the obligation of Zatdt conſiſts in the ' poſſeſſion ' of in- 


creaſing property, and the increaſe of cattle can be conceived only 


under two circumſtances, that is, their being either kept in paſtures®, 
or for the purpoſe of traffick, neither of which is the caſe with the 
cattle now under conſideration ; THIRDLY, in caſes where the cattle 
are fed upon forage, the keeping of them is attended with great ex- 
pence, a circumſtance which more than counterbalances any ad- 
vantage to be derived from their breeding in ſuch a ſituation, and 
therefore virtually prevents n althou gh it d not W 
do ſo. | C8" 


Tux officer; in collefing Bald is gt es livery ether 0 ind 
upon the beſt or to accept of the won ſort of the property collected 


upon, but muſt take what is of a medium ſtandard, becauſe the pro- 


phet has ſo ordained it; and alſo, becauſe, in confining the Zakd? to 


property of a medium value, regard is had at once to the intereſt of 


both the parties concerned, to wat, the poor and the proprietor. 


WuogveR is poſſeſſod of a Niſab property, and obtains an ad- 
dition of the ſame ſort or ſpecies within the year, muſt add it to the 


Niſdb, and pay Zakdt upon the whole. Shafei objects to this, main- 
taining that the ſupervenient acquiſition ſhould not be added to the 
firſt Niſab, becauſe the property of which that conſiſts is original and 
independent with reſpect to propriety, and is therefore ſo with reſpect 
to Zakdt likewiſe : contrary to acquiſition by breed or profit obtained 
within the year, that being a dependant ally of the original property, 


by Mein that where the cattle are ffered to go at large, a in paſtures, the males 
have free acceſs to the females, which produces breed. 


D 2 5 and, 


Maſt be paid 
in animals of 
a medium 
value. 


Law reſpect- 
ing property 
acquired in 
the interim 
between the 
payments. 
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and, as ſuch, not to be confounded with it. To this our doctors 
reply, that the reaſon for ſupervenient acquiſition, by brood or profit, 
being added to the Nyſib, is homogeneity in the ſubje& of it; ſince, 
where the original and ſupervenient property are of the ſame ſpecies, 
it is not eaſy to diſcriminate preciſely between them, and conſe- 

quently difficult to aſcertain the Haw/4n-Hdw! with reſpect to any 

ſpecies of profitable acquiſition ariſing from original property; and, as 
the Haulan- Hau is regarded only for the fake of convenience, it 
therefore appears that homogeneity in the ſubject is a ſufficient reaſon 

for the ſupervenient acquiſition being added to the n a 5 

and this reaſon exiſts in the nee n | 


Rules re- Tas two Sheikhs hold Zaldt to be fn upon the N; 72 only, ind; 


1 ctin th ; 
Afro, 7 upon the Afoo ; but Mohammed and Ziffer maintain it to be due 


upon both the Nals and the foo, that is, upon the whole; the 
reſult of which difference in opinion is that, if the {foo were to 
periſh, and the Nyſib to remain, then, according to the two Sheibhs, 
the whole Zatdt that had been before obligatory ſtill remains due; 

' but, according to Mohammed and Ziſſer, an adequate proportion of 
Zakit drops: and, in ſupport of this latter opinion, Mohammed and 
Ziffer argue that Za#dt is due as an acknowledgment for the bleſſings 
of Providence, and the foo is a bleſſing the fame as the N74 ; that 
is to ſay, they are both equally bleſſings, wherefore Za#4t is equally 
due upon both. The argument upon which the Sher&bs ſupport 
their opinion is twofold : Frs, the prophet has expreſsly ſaid 
„ The Zak Ar upon frve camels is one goat, and ZAKAT it not due 
* upon any further number till it amount to ten; and in like manner 
the prophet has ordained the Zabdt upon every Ni/ab, and forbidden 


* foo literally means exempt. In the Zakdt of cattle it is uſed to expreſs any interme- 
diate or odd number between one Niſab and another, as between n and * 


camels for inſtance. 


7 it 
1 F | 
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it upon the Ao; SECONDLY, the Afoo is a dependant of the Ni/ab, 
whence, if a part of the whole Nz/ab and Afoo were to periſh, the 
loſs would be firſt caleulated upon the Aſbo, as being the dependant 
part; as in a contract of Moz4ribat, where any accidental loſs is firſt 
calculated upon the profit, and not upon the capital; and on this 
ground it is that Haneefs accounts the loſs upon the Afoo to the 
extent thereof, and beyond that upon the Nz/ab property of the 
firſt (or higheſt) denomination, and beyond that upon the Nz/ab 
of the next lower denomination, and ſo on to the /aft (or loweſt) 
denomination.of Niſab; becauſe the Ny/ab of the higheſt denomina- 
tion is the principal, to which all the inferior Niſabs are dependants ; 
and, according to Abo Yooſaf, the loſs is calculated firſt upon the foo, 


and beyond. that upon. all the. degrees or deſcriptions of Nd col- 


lectively. 


Ir the rebels or ſchiſmaticks overcome any particular tribe of Muſ- 
ſulmans, and take from them the Zaldt of their cattle, when theſe 
rebels are driven away, the rightful Imam muſt not impoſe another 
Zakdt upon that tribe, becauſe it appears from the above circum- 
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Caſe of Za- 
kat being le- 
vied by the 
Rebels, or 
Schiſmaticks.” 


ſtance that the Imim. has not protected them, and the right of im- 


poſing Załdt appertains to the Imam, in virtue of the protection he 
affords; the learned however have decreed, upon this caſe, that 
the tribe in queſtion ſhould repeat their Załdt, and pay it a ſecond 


time, but not their Tribute, becauſe the latter is declared, in the 


ſacred writings, to be applicable to the uſe of the warriors who fight 
their enemies; and hence rebels may be conſidered as an object of its 


application, they alſo anſwering this deſcription; whereas the only 
object of the application of Zakd! is the poor, and rebels do not be- 


* This and the next following caſe are merely local in their application, and 


allude to the ſtate of Arabia, ſhortly after the eſtabliſhment of lamiſm. The Schiſ- 

maticks were thoſe who refuſed to ſubmit to che law of the Prophet; whilſt others 

mung . — ũEhͤ SITES | 
ſtow 
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How far the 
Toglib tribe 
are ſubject to 
Zakat. 


An acciden- 
tal deſtruc- 
tion of the 


property in- 
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ſtow what they may levy upon the tribe; under that denomination, 


to the uſe of the poor; wherefore it is neceflary that/ the tribe 


ſhould again pay Zalat, ſo as that it may be applied to its proper ob- 
jet; but not their Tribute. Some of our doctors ſay, that if the 
aforeſaid tribe, at the period of paying Zaldt to the rebels, ' intend 
in ſo doing to give them ams, in this caſe Zakdt drops with reſpect 
to that tribe, aud there is no neceſſity for their afterwards. repeating 
it; and the giving of Za#4t to any tyrant or plunderer whatever is 
capable of this conſtruction, becauſe perſons of this deſcription, 
whatever wealth they may be apparently poſſeſſed of, are yet ac- 
tually poor, on account of the retribution, which lies againſt them 
hereafter : but the former doctrine (that the tribe ſhould repeat 


their Zakdt) is preferable to this, becauſe here the Z akat is ren- 
dered and applied, a certiori. * 


Tux Zaldt of cattle is not incumbent upon an infant of the 
tribe of Toglib ;* and whatever is incumbent upon the men of that 
race is ſo upon the women alſo, becauſe peace was made with them 
upon thoſe terms, ** that they ſhould pay, of all. publick impoſts, double 
* what was paid by Muſſulmans :” now the Muſſulman women are 
ſubject to Zakat, and it follows that the women of the Tog/eb race 
are ſo in a double proportion; but no Zakat whatever is required of 
infant Muſſulmans, wherefore the infants of the aforeſaid tribe are 
not ſubject to it. 


Ir the property be deſtroyed, without being conſumed by the pro- 
prietor after Zaldt has become due, (that is to ſay, after the com- 
pletion of Hawlin Hiwl,) the Zakat upon it drops. Shafei has 


* One of the Arabian tribes, who refuſed to embrace the faith, but agreed to pay tri- 
bute to the Prophet. The tribe itſelf is ſuppoſed to be long ſince extinct; but the laws to 
which the people of it were ſubject are applicable, in general, to all infidel tributaries. 


ſaid 
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ſaid that if the property be . 00 the proprietor tis been duces an _ 

enabled to pay the Zakd? upon it, either by the claimant making — 
his demand of Za#4t, or by the proprietor finding a claimant, al- 

though ſuch claimant ſhould not have demanded it, in this cafe the 

proprietor is reſponſible for the Załdt, becauſe it was due from him, 

and he did not pay it, although it was in his power to have done ſo; 

moreover, if he ſhould not pay the Zaldt upon the requiſition of 

the claimant, this circumſtance ſtands as a deſirufion of it on his 

part. The argument of our doctors is, that the Zaldt due is a portion | 

or part of the Ni/ab; and, as its deſtruction is involved in that of the 

Ni/ab, it drops of courſe, the ſame as where a ſlave commits a 

Jandyat [offence againſt the perſon], in which caſe it is incumbent 

upon the proprietor to make over that ſlave to the Walee- Tandyat, 

or perſon intitled to the compoſition ; but, if the ſlave ſhould die or 

be loſt in the interim, the proprietor is no longer reſponſible for the 

transfer of him, and that conſequently drops; and, with reſpect to 

the ſecond argument of Shafei, it may be replied, that no perſon can 

be conſidered as the claimant of Zakdt except a pauper whom the 

proprietor may have ſpecified as the object of its application, and the 

caſe does not ſuppoſe the requiſition to be made by ſuch an one. But 

if the collector demand the Zakdr, and the proprietor neglect pay- N 

ment, and the Nyſab afterwards periſh, there are various opinions 

among the Haneefite doctors, ſome alledging that the proprietor of 

the deſtroyed N; Jab, in that caſe, ſtill remains reſponſible for the 

Zakit due upon it; whilſt others maintain that, in this inſtance 

alſo, he is not reſponſible, becauſe the Niſab does not here appear to 

have been ceftroyed by him. | 


Ir, after Hiw/an Haul, a portion of a Niſab (fuch as a third for A partiil de- 
inſtance) ſhould be ara dee the claim of Zaldt is proportionably cbr ren os. 


deſtroyed, 
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: a deſtroyed, in the me manner as where the whole Nyſaib | is deſtroyed ; 
3 in pe caſe the whole Zaka? _ 


" s * 1 : 


wy 


GR mw | IF the proprietor of a Niſab ſhould pay the. Zakir upon it, be- 
advance, fore Hawlin Howl, it is lawful, becauſe he has here paid it during 
the exiſtence of the creative principle of obligation to Załdt, which 
is underſtood in his poſſeſſion of a Ny/ab; this payment, therefore, is 
approved, the ſame as a diſcharge of a.debt, under the exiſtence of 
its cauſe; as where a Mohrim, for inſtance, pays expiation for wound- 
ing game whilſt the animal is yet alive. This doctrine is contro- 


verted by Malił. 
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Ir the proprietor of a ſingle N;/ab ſhould, before Hawlin Hdw!, 
make payment of Za#4t upon the ſame for a certain number of years 
in advance, or ſhould pay a Zaldt, upon a certain number of ad- 
ditional N:/dbs, it is approved, becauſe the firſt Niſdb is the original 
with reſpect to the cauſe of the obligation of Zakdt, and any thing 


den that is as a dependant. 
CHAP. III. 
Or Zara from Perſonal Effects. 
FECT. 
of the Zakir of Silver. 
No Zakir No Za#dt is due on leſs than two hundred Dirms*, becauſe 8 


N prophet has ordained that there ſhall be no Zdtat upon fewer than 
dirms. five Awhkiyath, and an Awhkiyat is valued at forty Dirms. 


A filver coin, value about two pence ſterling. 
+ An ounce of ſilver; or a ſilver coin of that weight, value b ſix and ſeyen 


| ſhillings. 
Tur 
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Tas Zakdt Niab of ſilver is two huldied Ds + ind if a man 2 upon 200 
become poſſeſſed of two hundred Dirms, and the Hawlin-Hiw! be er EA 
completed, the Zakdt due upon it is five Dizms, becauſe the pro- half per cent. * 
phet wrote to Maas, ſaying, ** Upon two hundred Dikms take a 
« ZAKAT of ve DIRMs ; and upon Ne Misx ALs of gold, wt 6: 

„% MISKAL."'— - 
No Zakit i is Hows upon any 552 EAR the two hundred Hibs,” and at the 


ſame rate 


till ſuch exceſs amount to forty, upon which the ZaxAT is one 5 5 every 
Dirm: and upon every ſucceeding forty the ſame Za#dt is due, but 4 — 
not on fewer than forty. This is according to Haneefa. The two 
diſciples have ſaid that a proportionate Zakdt is due on whatever 
exceſs may occur over and above two hundred Dirms ; and Shafei 
coincides in this opinion, becauſe in the traditions of Alee it is related 
that the prophet has ſo ordained it; and alſo, becauſe Zatdr is 
rendered as a return of gratitude for the bleſſings of Providence; and 
the reaſon why it is expreſſed as a condition, in the beginning of this 
book, that the property, in order to cauſe an obligation of 'Zakat, 
amount to a Niſdò, is that the proprietor: may thence appear to be in 
eaſy circumſtances ; but where, from his being poſſeſſed of a Nyſdb, 
this appears to be already the caſe, it is not requiſite that any exceſs 
amount to a Ni/db; and hence Zakdt is due upon fuch exceſs pro- 
portionably, whatever its amount may be. S 
OBJeEcTION.—This would lead to a concluſion chat, in the Zakds 
of cattle, the 'ſame is due upon any exceſs under a Nb; whereas 
the rule is otherwiſe, no Za#dt whatever being due upon ſuch ee Fo 
ſince that is conſidered as Aſon, or exempt. - | 5 
ReeLy.—Such is the concluſion from analogy ; but the aa 
in cattle is made Afoo, becauſe, if a proportionate Zatdt were to be 
levied upon it, this would neceflarily induce. a copartnerſhip in the 
ſubject, by the proprietor admitting the claimant of Zakit to a ſhare 
in it: for inſtance, the Zakit upon twenty-five camels is one year- 
Vor. I. E ling . 
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ling colt; now, if Zakdt were due upon exceſs camels, and the 


drove conſiſt of #wenty-fix there would be a Zakdt upon this one 


exceſs camel of the twenty-fifth part of a yearling colt, which is not 


ry reſpect- 
the cal- 

— ation of a 

Ni/ab of 

il ver . 


payable in any way than by admitting the claimant to a partnerſhip 
in ſuch colt; and this partnerſhip, being compuſſive, is illegal; but 
plate or caſh not being liable to the fame objection, a Zakdt is due, 
proportionably, upon any exceſs whatever over two hundred Dirms. 


Ir is to be obſerved that the Nb of ſilver of two hundred Dirms 
is calculated by the M azu- ſebbdyat, or ſeptimal weight (which is in 
the proportion of ten Dirms to ſeven Miſtals), as this was the weight 
uſed in the tribunal of Omar, and that of the Dirm is thence 
eſtabliſhed. 


Tos Dirms in which filver predominates are to be accounted as 
filver; and the laws reſpecting ſilver apply to them, although they 
ſhould contain ſome alloy; and the ſame rule holds with all articles. 

whatever falling under the denomination of plate, ſuch as cups, 
goblets, and ſo forth; but Dirms, in which the alloy predominates, 

are not to be accounted as fuer, but only as trading property, eſtimable 
by its real value, to which alone regard is to be had; and accordingly, 
if the value of them amount to a Nz/46, they are ſubje& to Zakdt, 
provided there be an intention of trafficking in them ; as. is the 
condition with reſpect to all other: chattels. In all plate, therefore, 
in which the alloy prevails, reſpect is to be had to the intention of 


trafficking in it, excepting where the ſilver contained in it amounts 


to a Niſdb, in which caſe the intention of trade is not a condition, 
nor is any regard paid to the eſtimated value, becauſe in actual ſilver 
no reſpect is had to either of theſe. The above caſe is thus ſtated; 
becauſe money always contains a ſmall portion of alloy, as pure filver 
is unfit for coinage, ſince, without being hardened by an addition of 


ſome baſer metal, it cannot retain the mint impreſſion ; but the alloy 


7 


18 
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is generally 1 in the ſmaller proportion ; regard therefore is had to exceſs; 
that is to ſay, if the proportion of „luer be the greater it is accounted 
as ſilver, but not if the allay be in greater proportion, (that i is. in a 
proportion above a moiety of the whole weight.) 


SECT. Il 
Of the ZAR AT of Gold. 


THERE is no Zakd?t on fewer than twenty Miſtals of gold, this No Zakd: due 
ſum being the ſmalleſt that conſtitutes a Nyſdi in that metal; and the =>; ro wow 
Zakdt upon twenty Miſtalt of gold is one half Miſtal, when the ©29,9P9n 20, 
Hawlin-H&w! therein becomes eſtabliſhed, on the authority of the wo and an 
tradition before quoted. By the Miſcal here mentioned, is to be 9 
underſtood that which weighs in the proportion of ſeven Mal: to 
ten Dirms ; and the Mi{ka/ conſiſts of n Kerdt +, and the Kerdt 


of five grains. 


WHEN the quantity of gold exceeds twenty Miſtalt, on every and at the 
four Miſtals of ſuch exceſs a Zaldt of two Kerdts is due, becauſe the — vt : 
Zakdt due is a fortieth of the whole, and two Kerdts are the fortieth Four above 
of four Mi/tals; and upon any exceſs ſhort of four Miſtals no Zakdt +566 
is due, according to Haneefa. The two diſciples hold that on every 
exceſs there is a proportionable Zakdz, the ſame as mentioned in the 
preceding ſection; and the foundation of their difference in opinion is 
alſo the ſame here as was there recited, to wit, Haneefa holds that 
broken numbers are free of impoſt, whereas the two diſciples main- 
tain the contrary opinion. The ground upon which Haneefa proceeds, 
in the rule here recited, is this: the legal value of a Deenar is ten 
Dirms, and a Deenar and Mi/kal are of the ſame weight; the value 
of four Mifals in gold is therefore forty Dirms ; and conſequently no 


A dram and a half: alſo a coin of that weight. 
+ A Carat; r 
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Zakit is due upon fewer than four Mj alt, Aue theſe ſtand the ſame 
as forty Dirms : and it has been already ſhewn that nothing ſhort of 
forty Dirms is ſubject to Zakdt, on account of the tradition of Amroo 


Bm Khurrm, as a recited. 


ZAKAT is due upon gold and ſilver bullion, which is termed 
Tebbur : and in like manner upon ornaments or utenſils of gold or 
filver, whether the uſe thereof be allowable (fuch as rings, and fo 
forth) or otherwiſe *.—Shafei maintains there is no Zakdt upon the 
gold or filver ornaments of women, nor upon rings worn by men, 
the uſe of which is allowable, and which are therefore the ſame in 
this reſpect as clothing or articles of apparel. — The argument of 
our doctors is, that the cauſe of the obligation to Zakdr {till continues 
in the preſent caſe :—moreover, articles of gold and filver do, in their 


own nature, afford an argument of increaſe in the ſubject, ſince 


theſe metals are brought into uſe principally for the purpoſe of 
facilitating exchanges by traffick, which affords an argument of 


Increaſe; and it is the virtual and not the actual increaſe in any ſubject 
that creates the obligation to Załdt upon it; contrary to the caſe of 


articles of apparel, which mage no argument or probability 'of 


mcreaſe. 
S ECT. III. 
Of the Z AR An of perſonal Chattel Property +. 


ZAKAT is due upon articles of merchandize, of whatever deſcrip- 
tion, where the value amounts to a Nz/a6 either of gold or ſilver, 
| becauſe 


* This alludes to prohibitions againſt the uſe of the precious metals in certain articles 
of perſonal ornament and houſehold furniture, which have been at various times iſſued by 
the prophet and his followers as checks upon luxury. (See Abominations.) 


+ In the original, perſonal chattels are expreſſed by the terms Ratht and Matd, of which 
it is not eaſy to give any literal tranſlation ; they expreſs, in general, all articles which 
appertain to perſonal eſtate or effects [Mal]: articles of gold and filver, it is true, do - 
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becauſe the prophet ordained that articles of merchandize ſhould be 

appraiſed, and that a Zalat be paid on the ſame, in the proportion 

of five Dirms upon every two hundred “, as the proprietor has 

prepared and keeps them with a view to increaſe, ' ſo that they 

reſemble gold and ſilver, which the law holds to be kept for the ſame 

purpoſe ; and, as Zakdt is due upon the latter, it is in like manner 

due upon the former: but the intention of trade in theſe articles is 

made a condition, in order that it may be aſcertained that they are kept | 
with a view to increaſe. Mohammed ſays that, in eſtimating the value Mode of af- 


certainin 


of articles of merchandize with a view to the impoſition of Zakdt- upon the a of 
them, they ſhould be reſolved into ſuch Niſabs as may be moſt merchandize. 
advantageous to the poor ; thus if, in valuing an article by Dirms, it 
would amount to a Niſdb of filver, and in valuing. the fame by 

Deenars, it would ot amount to a Niſb of gold, it muſt. be eſtimated 

by Dirms; and, vice verſa, if its value ſhould appear to amount to a 

N1/ab of gold, it is to be eſtimated by Deenars.—The compiler of the 

Hediya obſerves that there is one opinion recorded from Haneefa to 

the ſame effect. Mohammed again, in the Mab/cot, has ſaid that the 
proprietor of the article has it in his option to eſtimate it at whatever 

ſpecies of Ni/db he pleaſes, becauſe gold and filver are ſtandards, and 

in eſtimating the value of effects are both equally- proper. — It is 

recorded as an opinion of Aboo Yoofaf, that an article ſhould be eſti- 

mated by that with which it was purchaſed : thus, if it has been 
purchaſed with Dirms, it is to be appraiſed in Dirms; and if with 

Deenars, it is to be appraiſed in Deenars: and if it ſhould have been 
purchaſed with any other than either of theſe, it is to be eſtimated in 

money of the moſt general currency. — It is on the other hand 
recorded, as an opinion of Mohammed, that whatever the purchaſe may 

hape, been made with, the eſtimate is to be in current moneys as 


fall under this general deſcription of Rakht and Matd; but they are introduced under a 
different head, as the laws of Zakdt, with reſpe& to them, are of a peculiar nature, and 
ſuch as do not affect or apply to other articles of perſonal property. 


* To wit, at the rate of two and an half per cent. 


above, 
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E A K A T. Boox 1. 


above, in the ſame manner as that of property forcibly ſcized, which 


is thus eſtimated 1 in all caſes. 


Ir a Ni/ab be complete in the beginning of the year, and alſo at 
the end, Za#dt does not drop on account of its having been defective 
at any time within that period; becauſe it is difficult to aſcertain its 
completeneſs through the intermediate ſpace ; moreover, in the com- 


mencement of the year its completeneſs is requiſite, in order to the 


eſtabliſhment of the cauſe of obligation, and fo alſo at the cloſe of 
the year, in order to Zakdt becoming due; but it is not ſo within the 


interval. 


Tun value of perſonal effects, or other articles, may be united 
with gold or ſilver; that is to ſay, if (for inſtance) the proprietor 
ſhould have effects eſtimated at the value of one hundred Dirms, and 
alſo one hundred Dirms in money, the value of the effects, as above, 
muſt be added to the one hundred Dirms, ſo as that the whole may 


make one Ni/ab; and Zatłdt is due thereon, becauſe the obligation to 


| Zaldt, in ſuch property, is occaſioned by the circumſtance of its 
being kept with a view to traffick, although the ſhape in which it is 
ſo kept be different with reſpect to each of the two deſcriptions of it, 


traffick in chartels being eſtabliſhed by the act of the individual, but 
that in money by the conſtruction of the law. 


Gol. p and filver may in the ſame manner be united, both being in 


effect of one nature, as ſtandards of eſtimation, and the policthon of 


each equally cauſing the obligation to Zakdr. 


Goo and filver may be united, according to Haneefe, in reſpect 
to their value*; but, according to the two diciples, in reſpect to their 


That is to ſay, may be both reſolved into ta one M not by the reſpective weight of 
each, but by a general valuation of bath. 


parts: 
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parti: and the conſequence of this difference of opinion is, that if a 
man were poſſeſſed (for inſtance) of one hundred Dirms in ſilver, and 
five Miſtals of gold (the value of which would amount to one hundred 


Dirms), this perſon would be ſubje& to Za#dr, according to Haneefa, 


but not fo according to the diſciples; for theſe latter fay that, in 
aſcertaining the Zak4t of gold and filver, regard is to be had to the 
quantity only, and not to the values; whence it is that Zakd? is not 
due upon a veſſel of filver, where the weight is ſhort of two hundred 


Dirms, although the value ſhould be to that amount, or beyond it: 


Aboo Haneefa, on the other hand, contends that gold and ſilver are 


united with each other on account of their homogeneity, which is 


eſtabliſhed between them in we to their value, but x not in reſpect 
to their ſubſtance. 


CHAP. IV. 
Of the Laws a thoſe who come before the Collector. 


Ir a perſon come with his property before the collector and ſay, 
6 It is ſo many months ſince this property has come into my poſ- 
« ſeſſion, and a year has not yet elapſed;” or, I am indebted fo 
„ and ſo, and make oath of the ſame, the colleQor is to credit him, 
and muſt not exact any thing, becauſe this perſon ſtands as a de- 
fendant denying his obligation to Zakdt; and the declaration of a 
Pi when ſupported by his oath, muſt be credited. So alſo, 
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Declarations 
reſpecting 
Property, 
when made 
upon oath, to 
be credited: 


perſon were to declare that he had already paid the Załdt upon 


rn? property to a former collector, his declaration muſt be credited, 
becauſe the collector, in taking Zakdt, acts merely as a 7. ruftee, and 


Meaning merchandi tet, but not cattle ; and the word ben the ſame ſenſe throughout 


this 9 


the 
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the Zakit comes to and remains with him as a depoſi 7t ; and the 


declaration of the above perſon amounts only to his having depofited 
the truſt in its proper place, and this is to be credited, provided there 
ſhould have been another colle&or there within that year; but if, on 
the contrary, there ſhould have been no other collector on that 
ſtation within the current year, the affirmation and oath, are not to 
be credited, ſince; in this caſe, the falſehood is manifeſt. And, in 
like manner, if the proprietor were to declare that he had already paid 


the Zaldt upon ſuch property in his own city, by having there 


beſtowed the ſame upon the poor, his declaration muſt be credited, 
becauſe a proprietor, whilſt in his own city, is entruſted with the 
payment and diſtribution of the Za#dt upon his property, and he 
continues to be ſo until he comes forth and brings his property before 
the collector, when the authority for levying Zakat reſts with the 
latter, as the property and the proprietor do both then come within 
his juriſdiction *®.—In ſhort, in all theſe four inſtances, the declara- 
tion of the proprietor is to be credited. And in the ſame manner the 
declaration of a proprietor, reſpecting Zakdt upon cattle, is to be 
credited in the three firſt inſtances, but it is not ſo in the fourth,” 
although he ſhould confirm his atteſtation by an oath. She main- 
tains that it is to be credited here alſo, as the proprietor appears, by 
the tenor of his declaration, to have rendered the right duly to the 
claimant.—In oppoſition to this, our doctors argue that the right of 
exacting the Zakdt upon cattle appertains ſolely to the Sultan, and the 
proprietor is not at liberty to preclude the Sultan's right : contrary to 
the caſe of property of other nature, ſuch as is termed, in the language 
of the law, Batena | internal, or domeſlick, | the rendering of the 
Zakdt upon which is committed to the proprietor.—It is to be ob- 
ſerved that ſome have ſaid, reſpecting cattle, that the Za#dt which 
was paid by the proprietor himſelf in the firſt inſtance is the true obli- 
gatory Zakdt, and that whatever may be afterwards exacted of him 


* This comment upon the law (as in many other inſtances) has reference to ſome 
local cuſtoms or circumſtances which cannot now be aſcertained. 


under 


Cnay. IV. z A&A T. 


under that denomination, i 15 conſequently an popceſſion; ; whilſt others 
maintain that this latter is to be conſidered as the obligatory Z att, 
and the former to be held as an act Ni, or gratuitous; and this laſt 
doctrine 1s approved. Now a queſtion here ariſes, as the aſſertion of 
the proprietor is to be credited, Whether he ought to produce his 
writing of diſcharge [voucher] or not? — Mohammed, in the Jama 
Sagheer, has not required this as a neceſſary condition; but in the 


Mab ſoot he has made it a condition; and this latter opinion (according 


to a tradition of Hoon) is that of Abo Haneefa. The principle of 
this doctrine is, that as the proprietor pleads a diſcharge, and as he 
poſſeſſes a voucher of ſuch diſcharge, he ought conſequently to pro- 
duce, it; whilſt the principle of the doctrine maintained in the Z4hir- 
Rauudyet is that as one writing reſembles another writing, they are 
not admitted as proofs. _ 


In whatever inſtance the declaration of a Muſſulman, with reſpect 
to Zakdt, is to be credited, that of a Zimmee * muſt be ſo likewiſe, 
becauſe a Zimmee is ſubject to double the impoſt of a Muſſulman; 
and hence all the conditions which are to be regarded, with reſpect 


declarations. 
of Zimmees to 
be credited : 


to the property of the et muſt be W fo with ee to that 


of the former. | 

4 an ao appear before the collector of the Sultan with articles of 
merchandize, it behoves that officer to exact from him what is uſually 
exacted of aliens, without paying any regard to his declarations in 
thoſe points in which the declarations of a Muffulman or Zimmee are 
to be credited, although he ſhould ſwear to the ſame, excepting 
where he declares, concerning his female ſlaves, that thoſe ſlaves are 
his Am-Walids +; for, in all other ſpecies of property, his affirmation 
is not worthy of e, becauſe the e which is thus levied 


* An infidel den of the government 
1 Slaves n born children to him. 


Vol. I. | F | 
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upon him is not in fact Zalat *, but rather a contribution exacted as 
a return for the protection he receives, and which is requiſite for the 
fafeguard of whatever he may poſſeſs; it is therefore proper to take 
from him the impoſt uſually levied upon aliens, except where he 
declares, as above, with reſpect to his female ſlaves, that they are his 
Am-Wahkds, which declaration muſt be attended to and credited; 


| becauſe, if an alien were to declare, concerning any other perſons who 


accompany him, that they are his children,” his declaration is 
approved; and fo, in like manner, with teſpe& to his female ſlaves, 
as the rights of the Am-HWalid are derived from the eſtabliſhment of 
the child's deſcent, and conſequently the female ſlaves do not ap- 
pear to be /ransferable property; and nothing but transferable property 


is an object of taxation. 


From a Muſſulman is taken the fourth of the 2zithe of his 4 


perty ; and from a Zimmee the half of the titbe; and from an alien 
the tithe; Omar having inſtructed his collectors to this * 


Ir an alien mould come before the collector with property to * 
amount only of fifty Dirms, nothing whatſoever is to be exacted of 
him, except where aliens exact contribution upon an equally ſmall 
property of muſſulmans; in which caſe a ſimilar impoſt muſt be laid 
upon this amount, the property of an alien, becauſe what is taken 
from aliens is merely in the way of recrprocity : contrary to the cafe 
of Muſſulmans os Zimmees, as what is levied upon them is in fact 
Zakdt, either ſingle or twofold, whence it is indiſpenſable that the 
property with them amount to a Ne/4b.—This is the doctrine of the 
Jama Sagheer. In the Mab/oot, under the title Zalat, it is written 


. that if the property of an alien ſhould be /-ra// (that is, ſhort of a 


wherefore it cannot be conſidered i in that fenſe, Although it be ex ed under that deno- 


Ni/4b,) nothing whatever is to be exacted of him, let the cuſtom of 
aliens, in this reſpect, be what it may, becauſe a proportion of pro- 


* Becauſe, as being an act of piety, an infideT is held to be incapable of paying Zakat; | 


mination. 


I - 
= 
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perty not amounting to Nyſab is invariably to be edtifidered as oo, 
or exempt ; and alſo, becauſe a trifle of this ſort is not ſuppoſed to 
ſtand in need of the ſtate's protection, as travellers muſt neceſſarily 
carry with them ſmall ſums for the purpoſe of expences, and robbers 
do not pay any attention to fuch trifles, not conſidering them rer 
of their purſuit. ; 


Ir an alien. come before the collector with two hundred Dirms, 
and it be uncertain what tax foreigners levy upon a fimilar property 
of Muſſulmans, in this caſe a tithe is to be taken; and if it be known 
that foreign ſtates exact only a /wentieth or a fortieth, a ſimilar pro- 
portion is to be taken; but if it be known that they take the whole, 
yet the Mwſſulman collector muſt not act accordingly, becauſe this is 
an act of rapine. And if it be known that they take nothing of the 
Muſſulmans, it is then proper that nothing be taken from them, in 
order that the Miaſſulman merchants, travelling into foreign countries, 
may remain free of impoſt; and alſo, becauſe where foreign ſtates 
obſerve kindneſs towards Mufſulmans, and exact nothing of them, 
it is requiſite that nothing be exacted of them in return, as it 
behoves the Muſſulmans to Warns | a charecter of benevolence to- 
wards all men. | 


progeny of 


Ir an alien come before the collector, and the latter exact the mult not be 
tithe of him, and he ſhould again paſs near the ſtation of the collector, — 


yet nothing more is to be exacted till the completion of the Hawlin- 
Hiwl, becauſe, if the zithe were to be repzatedly levied within the 
year, the property would be annibilated, and the impoſt is laid for the 
purpoſe of protecling the property; moreover, the protection which 
is firſt granted continues until the beginning of a new year, when 
the Amdn, or protection, commences de novo, becauſe it is not per- 
mitted to an alien to remain in a Muſſulman territory beyond the ſpace 
of a year. But the tax may be again demanded of him at the expi- 
ration of the ſecond year, as this does not tend to annihilate his 
F 2 1 property 
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property. — What is here advanced pioceeds upon a ſuppoſition that 
the alien has not returned into his own country within the period of 
the year, after his payment. of the tithe, as aforeſaid: but if he 
ſhould return thither, it is to be again exacted of him upon his re- 
entering the Muſſulman territory, even though he were to go there on 
the very day of payment, and to come again into the Muſſulman 
territory on the ſame day, becauſe every time he thus returns into the 


 Muſſulman territory, he returns under the virtue of a new protection; 


moreover, the repetition of exaction upon his return cannot be con- 
ſidered as tending to annihilate his property, ſince on every return 
he is ſuppoſed to acquire a profit. 


Ir a Zimmee, or infidel ſubject, paſs the ſtation of a collector with 
wine and pork, the collector is to levy a fithe upon the former article, 
but not upon the latter. By levying a fithe upon the wine, is to be 
underſtood (not upon the afual article, but) upon the effrmated value 
of the article. The diſtinction here made between wine and pork, is 


taken from the Zdhir-Rawdyet.—Shafei ſays, that nothing whatever 


ſhould be levied on either pork or wine, neither being legally ſubjects of 
eſtimation. Zier, on the other hand, argues that it ſhould be levied 
equally upon both, as both do equally conſtitute property among Zim- 
mees. Aboo Yooſaf alſo ſays that the tax ſhould be levied upon both, pro- 
vided that they be found together upon the Z:mmee ; but poſſibly he 
is here to be underſtood as making the pork an appendage to the wine, 
whence it is that he adds © if the Zimmee were to come before the 
« colle&or with either wine or pork, ingly, the'tenth would be levied 
on the former, but not upon the latter.” The reaſons upon which 


the Zdhir Roudyet proceeds, in this caſe, are twofold ; FIRST, the 


eſtimated value of a thing which falls under the deſcription of Zoodtal- 
Keem ſtands as the identical thing itſelf, and pork is of this claſs ; 
whereas the value of an article belonging to the claſs of Zoodtal-Imſil 
does not ſtand in place of the identical articles, and wine is of this 


deſcription ; 3 SECONDLY, the right of exacting the tenth is veſted in 
the 
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the collector in conſequence: of the protection afforded by the ſtate; | 
and a Muſſulman has a right to take meaſures for the preſervation of 
his wine, for the purpoſe of making vinegar of the ſame, whence it 
is alſo lawful for him to protect the wine of a Zimmee; whereas he is 
not permitted to take any of his pork, inſomuch that if a Zimmee, 
being poſſeſſed of pork, were to be converted to the faith, it would 
be incumbent on him to deſtroy it or throw it away; and a Muſſulman 
not being allowed to take care of his own pork, it follows that he is 
not competent to the protection of the pork of others; and hence the 
ſtate not being conſidered as affording protection to the pork of a 
Zimmee, no tax can be levied upon it. 


Is a boy or a woman of the Toghleb tribe paſs the ſtation of a col- 
lector, with property, nothing is to be taken from the former, but 
he muſt exact from the latter the uſual proportion of perſons of that 
tribe, according to what is ſaid concerning the Załdt of cattle. 


Ir a perſon come to the colle&or with one hundred Dirms, de- 
claring that he has another hundred at home, and that the Hawlin- 
Hadol has elapſed, yet the collector is not at liberty to take Zakdr 
either upon thoſe hundred or upon the other; becauſe the one does 
not come under his protection, and the other is ſhort of a Nyſdb. 


Ir a perſon come to the collector with two hundred Dirms, which No Za: to 
are with him as a Bazdt, the collector muſt not impoſe any Zakdr "3 hop 
upon it, —becauſe this perſon is not empowered by the actual pro- Mozdribar 
prietor to pay Zatdt: and ſo alſo, if that property were in his hands — 
in the way of Moadribat.— This is the doctrine of the two diſciples; 
and Haneefa has alſo ſubſcribed to it; and the reaſon upon which it is 
founded is that the Moadrib is neither the actual proprietor, nor the 
repreſentative of the proprietor, with reſpect to the payment of Za#4 ; 
wherefore Zakt is not to be required, except where the Mozdrib, by 


the nature of the contract, derives ſuch a proportion of profit from 
hs the 


38 | Z AK AT. Bock 1. 


the capital ſtock entruſted to him as amounts to a Ni 5; in which 
caſe a proportionable Zakir muſt be levied, as he is the actual Gs 
prietor of ſuch niet | 


Foxy Ir a Maroon ſlave, not indebted to any perſon, come before the 
| collector with two hundred Dirms, the Zatdt muſt be levied. — Abos 
Yoo/af ſays, that it is not known whether Haneefa ever retracted this 
opinion, and delivered another (that the colle&or ſhould not levy 
 Zakit upon a Maroon) or not; but from his ſubſcribing to the 
opinion of the two diſciples in the preceding caſe, (to wit, that no 
Zakit is to be levied upon a Moxdrib,) it may be preſumed that he 
has alſo agreed that none is to be levied upon a Mazoon, as he is not 
the proprietor, but his Maſter, the former having only a power of 
tranſaction, with reſpect to the property in queſtion, ſo that he ſtands . 
in the ſame predicament with a Mozãrib. — Some have ſaid, that be- 
tween a Mazoon and a Mozdrib there is this difference, that the 
former tranſacts with the property on his own account, and hence is 
ſubject to its obligations; for, as he cannot have recourſe to his maſter, 
but may be ſold, in order to the fulfilment of ſuch of its-obligations 
as he is legally liable to, it follows that he does ſtand in need of pro- 
tection for it upon his own account : contrary to a Moadrib, for he mas 
nages the Mozdribat ſtock in the manner of an agent, and hence what - 
ever may attach to him in the obligations thereof he takes again from 
the Proprietor, wherefore the owner of the property is the perſon who 
requires protection for it: and there thus appearing an eſſential dif- 
ference between a Mazoon and a Moadrib, no inference can be drawn 
of Haneefa's opinion reſpecting the former, from what he has con- 
oled accom- ceded concerning the latter.— It is to be obſerved that if the maſter | 
their owners. of the Mazoon accompany him, the colleQor muſt take the Zaker (not 
g from the Mazoan, but) from the maſter, he being the actual proprietor; 
the Zakat, therefore, is to be taken from him, except where it ap- 
pears that the ſlave is indebted to ſuch an amount as comprehends the 
property in queſtion; in which caſe no Zaldt whatever can be re- 
4 | quired 
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. of the maſter, ſince ee to Hanee 3 the maſter, i in this 
circumſtance, has, in fact, no actual property in the Mazoon's hands; 

and (according to the two diſciples) the right of another is connected 
with the property, namely, the debt, —and conſequently no Zatdt is 
due upon it, they holding that debt upon a property forbids the ex- 


action «f 
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Ir a merchant, being in a country where the Schiſmatichs prevail, 


go to a collector of the Schifmaticks, and there pay the Zakd? upon his 
property, and afterwards come before a collector of the Orthodox, the 
latter may again exact Zakdt of him, becauſe, in going before a 
collector of the Schi/maticks, and there paying ez he was in 


fault. 


C H A P. V. 
of Mines and buried 7 naar. 


Tnzxs are three legal terms which particularly W to theſe DiſtinQtions. 
ſubjects, and which are employed for the uſe of diſtinction; Mia, 
Kas, and Ritas: by Midin is underſtood the place in which the ore 


or metal is naturally produced; by Tan, treafure, or other property, 
buried in the ground * ; and Rita applies r to Migin 


literally, and to Kanz metaphorically. 


Ir there be difcovered, in Kherdjee or Afbooree lands, (that is, Mines ſabje@ 


lands ſubject to tithe or tribute, ) a mine of gold, ſilver, iron, lead, or 


* 1212 — hidden in the ground 


to a Zakdr of 
one fifth. 


on the commencement of a war, or other tzoubles; and it frequently happens that, the de- 


pofitors periſhing, the treaſure remains concealed, perhaps, n till it be dif- 


Wai and at a time eee 


copper, 
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Caſe of a 
mine within 


a houſc. 
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copper, it is ſubje& to a Zaldt of one fifth, according to our doors; 


and this Zaldt is termed Khams *.—Shafei has aflerted that nothing 
whatever is due upon a mine, becauſe it is free to the firſt finder in- 
differently, and is therefore the ſame as game; but yet, if the metal 
be produced from the mine, it is ſubject to Zalat independent of 
Hawlin-Hawl, that having been conſtituted as a condition of Zakit 
merely to afford time for increaſe, whereas here the identical ſubject 
itſelf (the metal) is increaſe of property; wherefore the lapſe of 
Hawldn-Hiw!l is not in this inſtance required. The arguments of 
our doctors, on this ſubject, are twofold ; IRS H, the ordinance of 
the prophet, who directed that upon R:4as there ſhould be impoſed a 
fifth; and the term Rika applies to mines, as was already demon- 

ſtrated; S EcoN x, the mine, as being diſcovered in tithe or tribut 

lands, muſt at one period have been the property of the infidels, wi 
afterwards have fallen into poſſeſſion of the Muſſulmams by conqueſt, 


Wherefore the whole falls under the deſcription of Ghaneemat, or 


plunder ; and one fifth is due upon plunder :—contrary to the caſe of 
game, the property in which cannot be traced | to any antecedent 
proprietor. m 

OBJEcTION.—lf the mine be thus reſolved into plunder, it ſhould 
follow that, as ſuch, the ey of it is the common property of all 


the warriors. 
RETLVY.— The property of the warriors is eſtabliſhed i in the mine 


oonſtructively, in virtue of the eſtabliſhment of their property in the 
ſurface of the territory: but the diſcoverer of the mine is the actual 
acquirer of it; wherefore the property of the warriors is eſtabliſhed in 
one fifth, their right being only conſtructive; and that of the diſcoverer 
is eſtabliſhed in the remaining four fifths, as his right is actual; whence 
it is that thoſe four fifths are reſerved to bim. 


Ir a perſon diſcover a mine within the precincts of his own habi- | 


tation, nothing is due upon it, according to Haneefa. The two 


_ ® Literally a fh. It is elſewhere tranſlated double tithe. 
| N diſciples 


cur. V. 2 & K A r. 
diſciples hold that a % is de upon that alſo, in conformity to the 


traditionary ordinance already quoted, becauſe that applies equally to 


the preſent caſe. Haneefa argues upon this, that a mine is a conſti- 
tuent part of the land in Which it lies, as being ſuppoſed to have been 


4d. 


originally created with it, and nothing being due upon the ground 


generally, it follows that nothing is due upon any particular portion” of 
it, (ſuch as the mine, for inſtance,) becauſe a part does not differ 
from the whole: contrary to the cafe of a Kan, which is no conſti- 
tuent part of the ſoil, as not n been A . ted it, 
but e oy by ſome PO | S 


i dA be = EPS not ot in Fo. baute of 45 
nder, but in lands, ſubject either to tribute or tithe, which are his own 
eſpecial and excluſive property, in this caſe there are two opinions 
recorded of Haneefa's doctrine ; one, that no Zalt whatever is due, 
auy more than if the mine had been diſcovered within the houſe of the 
finder; another, that a ib is due upon it: the former of theſe 


or in lands 
which are 
private prov 
perty: | 


opinions is mentioned in the Mab/oct, and the latter in the ama 


Sag beer: and the principle upon which the latter opinion proceeds is, 
that between a houſe and lands there is a manifeſt diſtinction, becauſt 
the ground on which a houſe ſtands is not ſuppoſed to be any way 
productive of the fruits of the earth (whence it is that no tax of any 
kind is levied, upon it, inſorauch that, if a date tree were hy accident 
to grow within a dwelling, and to produce fruit, yet nothing is due 
upon the fruit,) whereas land, on the contrary, as being pro- 


ductive, are not thus exempted from tithe and tribute, and con- 


ſequently a fifth | is due upon all mines which are found in them. 


A. o ele A ach grur 
Ir a perſon find a 1 or dect, of buried creaſe, a PT s 
due upon it, according to the opinions of all the doors, in conformity 
to the traditionary ordinance already quoted, the expreſſion there uſed 
[Ribas] applying to Kana. It is to be obſerved, however, that if the 
treaſure in queſtion be coin, bearing the impreſſion of NMfiſulmam 
Vor. I. | G money, 


te 
treaſures. 
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- treaſure is the property of him upon whom the Imam had beſtowed the 


E n K 1 F. - a 


money, (ſuch as the words of the Creed *) the Kas ſtands as a 
Lookta, or trove- property, the laws concerning which are explained 
elſewhere: ;—yet, if it bear the impreſſion of infidel coinage, (ſuch as 
the image of a faint or idol,) a. ib is due upon it ir all caſes, that 


is to ſay, whether a perſon may have found the fame. in his own 


grounds, or in thoſe of another, or in common lands which are not 
the property of any perſon; and the tb is thus. due upon the autho- 
rity of the traditionary ordinance to which we have juſt referred. lt 
is here proper to remark, that if the treaſure be found in common 
land, four fifths of it appertain to the finder, as having recovered it, 
becauſe the other warriors had no information concerning it, and of 
courſe no ſhare in the diſcovery; and conſequently he has an excluſive 


right to it: and the ſame rule obtains if it be found in appropriated 
land, whether ſuch be his own property, or belonging to another, 


(according to Aboo Yooſaf,) becauſe the claim is eſtabliſhed in virtue 
of ſalvage, or recovery, and the treaſure has been recoveręd by the 
finder. Mohammed and Haneefa maintain, on the contrary, that the 


lands, originally, at the period of ſubjugation, who is termed the 
Mokhuttut-le-hoo, or firſt grantee, upon the principle that whoever 
has the firſt exeluſive property in a foil is the true proprietor of 
whatſoever may be contained in it, although he ſhould not have 
obtained viſible poſſeſſion thereof. the ſame as where a perſon catches 
a fiſh with a pearl in its maw, in which caſe he becomes the pro- 
prietor of the pearl, although he has not actually laid his hands upon 


it, nor knows of its being in the fiſhes LO 4% And it 1s further to 


Meaning the Kulme, or Muſſulman Confeſſion of F aith, * « There is no God but one 


„ God, and Mohammed 7s the prophet of God.“ 


t + This is a caſe of ſome curioſity, and affords an inſtance (among a. multitude of 
others) of points of law adduced in elucidation of paſſages to which they do not appear to 
have any immediate reference.---From the above it appears, that if a man were to catch a 
fiſh with a jewel in its belly, and were to ſell the fiſh, (not knowing what it contained) 
he would have a right to recover the jewel of the purchaſer. 


be 


be obſerved, that if the firſt grantee med Babe {old his lands, yet 1 | I 
does not. forfeit his right to any Kaus, or büried treaſure, which may 
be afterwards diſcovered there, as that does not form a part of the 
ſoil, like mines, which, as being a conſtituent portion of it, upon a 
transfer by ſale become the property of the purchaſer. And if the 
firſt grantee. be unknown, in this caſe, according to the opinion of 
the learned, the four fiſths go to him who WAS the firſt known pro- | 
prietor from the period of the eſtabliſhment of the Muſſulman fait h, 
that is to ſay, him beyond whom no antecedent proprietor can be 
diſcovered. —And if the treaſure mould conſiſt of coin, the impreſſion 
of which is ſo far effaced as to render it doubtful whether it be :nfidel 
or Muſſulman money, in this caſe (accordin 8 to the Zabir- Raudyet) 
it is to be conſidered as of the former claſs; ; ſome, however, hare 
obſerved that, in modern times, it is held a  Muſſulman coinage. . 


Ir a | Muſſulman go under . into a 88 country, and Of mines or 
there find a Rita within the houſe of an infidel, whether it be a whey i 
Madin or a Kans, let him deliver the tame up to the proprietor, in —_ 
order that treachery and breach of faith | may not be induced ; becauſe 5 
whatſoever is in that country belongs of right to the people of it: 
but if he were to find the Rikax in the open country or deſert, it 
belongs to him, no perſon having any excluſive right in it ſo as to 
make his appropriation of it an act of treachery : and here the Gib | 
would not be due; as treaſure,” thus found, does not bear the . 
ſtruction of plunder, the perſon Who: He 0 an ing a as a . and Fra 
not as a trio * 9s 2013 eee: | 3 


1 
4 i 
* # z 
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No b is due upon turquoiſes, ſuch as are found in mountainous Precious : 
places ; becauſe a turquoiſe is a ſtone; and the Prophet has faid, 8 
6 Upon fone: there ſhall be no „Kue. = jy 77 50 ee 10 impoſt. 
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UroN quickſilver there is due a f/th, 3 to Haneefa, i in his 2 
laſt opinion recorded upon this fubject: contrary to the a of © OS = 
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but not pr 
or amber, 


A tithe due 


upon the pro- 


duct of lands 
* watered by 


natural 
means; 


* A K I x. Book 1. 
Aboo Yooſaf. —Upon pearls and amber there is no 0 due, according 
to Haneefa and Mohammed. — Aboo Y: voſaf maintains that upon thoſe, 
as well as upon all gems procured from the ſea, there is a Hfib; 


becauſe Omar uſed to levy a fifth upon amber. —Haneefa and Mo- 
hammed argue, that the depths of the ſea do not come under the 


deſcription of parts ſubjugated by conquelt ;, and hence any thing 


procured thence cannot be defined p/under, although it ſhould confi 
of gold or ſilver ; and the caſe of Omar levying a fifth upon amber 
exiſted only where that article was caſt up by the ſea a the Hores; 
and here they alſo coincide that the fifth may be: levied. - | 


Ir a perſon find, in common ground, a aepoft of Sattel aner, 
ſuch as veſſels or cloths, the ſame is the property of the finder; 
there is a %% due upon it, becauſe this comes aner the ee 
of plunder, the fame as We filver. 
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Urox every 2 aku 5 che 2 there. is * a zenth, 
or tithe, which is termed Afhar ; whether the ſoil be- watered by the 
annual overflow of great rivers, (ſuch as the Oxus and Shy hoon,). or 
by periodical rains; excepting the articles of wood, bambodg, and 
graſs, which are not ſubject to tithe.— This is according to Haneefa. 
The two diſciples ſay that 7:the is not due except upon ſuch things as 
are permanently productive, which are ſubject thereto, provided the 


product amount to five Muſts, or ſixty Sdas; and they further hold 


* herbs are not ſubject to tithe. From this it appears that the 


* . 8 ch as ſruit-trees, , 7 


difference 
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difference of opinion between Hanegſa and the . two diſciples exiſts | 
with reſpect to two points in particular; —IRs r, the: ſpecification of 
the quantity as a condition; SECONDLY ,, that of permanency in the 
ſubject. The argument of the two diſciples, with reſpect to the 
former of theſe, is twofold: r ixs r, the prophet has ordained that 
there ſhould be no Zaldt on leſs than five Wuſks: SECONDLY, tithe 
being as ahnt, to render it obligatory it is. requiſite that ſome Niſab 
be aſcertained and eſtabliſhed, ſo as to confine the contribution to the 
rich. The argument of Haneefa. is that the prophet ordained that 
an ASHAR ſhould be held due upon every thing produced from the ground, 
which ordinance is general in its application, and without any ſpecifi- 
cation of quantity; and, with reſpect to the ordinance quoted by the 
two diſciples, it is to be taken as applying ſolely to articles of com- 
merce; that is to ſay, that there is a ZaxAT upon thoſe articles, as 
MERCHANDIZE, where the quantity amounts to five Wusks; becauſe, . 
in the time of the prophet, fruits were ſold by the ¶ uſt, and the value 
of a Muſt was eſtimated at forty Dirms,, ſo that the value of five 
Wuſts was two hundred Dzrms, the amount of a Niſib in eſtimated | 
property: and, with reſpect to their ſecond argument, the obliga- AT he 
tion to tithe upon the fruits of the earth is connected with What it 8 
yields only, without reſpect to the proprietor; (whence it is that a 
tithe is due upon the product of Maß -lands,) how, therefore, mould 
any regard be had to the deſcription of the proprietor as being rich? 
And hence alſo it is that Hawldn-H#w!l is not . requiſite in the 
preſent caſe, that having been . eſtabliſhed for the purpoſe of aſcer- 
taining increaſe; and the fruit of the earth does itſelf come under this 
de ſcription. The argument of the two diſciples, with reſpect to the ö 
{ſecond point, is, that the prophet has ordained that, upon vegetables 
„(that is, Berbs) no a/ms are due; and by alis is here to be under- - 
ſtood rithes; as Zaldt is not forbidden here, ſince it is due 2 
the property amount to a Niab.—In reply to theſe obſervations, the 
arguments of Haneefa are twofold ;—F1RsT, the tradition before 
quoted ;—and, with reſpect to the ordinance adduced by the two 
55 | diſciples, 
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diſciples, it is to be obſerved, that by the term Sadla lalms] there 


mentioned, is to be underſtood ſuch alms as are taken by the Col 
lector, but not that contribution which falls under the denomination 
of Aſhar; and in this Haneefa alſo agrees, that the collector is not to 
take tithe from thoſe articles; SECOND, articles of product are 
often cultivated which are not of a permanent nature, ſuch as melons 
and cucumbers; and theſe are the increaſe of the earth: and the cauſe 
of obligation to the payment of Zakaz upon land is increaſe; ; whence 
it is that the land is ſubject to tribute, and therefore rithe is alſo due: 
but, with reſpect to the articles of wood, bamboos, and graſs, the 
ground 1 is not tilled or prepared for the cultivation of them ; nay, it 

is uſual to clear them away :—yet, if a perſon were to till the ground 
with a view to the culture of ſuch — his land m be — 


to tithe. * 
LAND watered by means of buckets, or machinery, or watering-" 
camels, are ſubject to half tithe *,—according to Haneefa and the two 
diſciples :—the latter, however, coincide in this, under the reſtriction, 
conditional, that the product be of a permanent nature, and that the & 
quantity of product amount to five Muſts; whereas Haneefa does not 
ſpecify any ſuch condition.—The reaſon why ſuch lands are made 
ſubje& to half tithe only is, that the expence of tillage greatly exceeds 
that of lands watered * rains, or by the PEI overflow of GT, 
rivers. N n 
WII reſpect to lands watered a part of the year by rivets and 
a part by labour, in regulating their proportion of impoſt, regard is to 
be had to the greater portion of the year; that is to ſay, if the land 
be ſuch as is watered by rivers for the greater part of the year, the 
impoſt is a tithe ; but, if it be watered for the greater park of the mow 


| by labour, it is only ha / Rows: or a twentieth. 


To wit, a {wentieth of the whole producl. 
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Aso Yoosar has kid that, upon every article the amount of 

which is not eſtimated by Mus, (ſuch as /affron and cotton, ) tithe is 
due, provided its value be equal to that of five M iſts of an article of 
the loweſt value ſo eſtimable, (ſuch as millet in the preſent times;) 
becauſe articles, the quantity of which the law does not hold to be 
eſtimable by. /uſts, can have their Nſdb aſcertained only by eſtima- 
tion of the value; as is the, caſe with articles of merchandize.— Mo- 
hammed, on the other hand, alledges that tithe is due upon thoſe. 
articles, provided their quantity amount to the number fue of the 1 
higheſt ſtandard of aſcertainment of quantity with reſpect to each; 5 9 
for inſtance, cotton is weighed by Mans and Hamls, each Ham! con- 
taining three Mans; a Ni/ab of cotton therefore conſiſts of five Hamls ; 
ſaffron, on the other hand, is weighed. by Dirms, Aftars, Rutls, and 
Mans; and the latter being the greateſt of theſe, a Niſab of ſaffron, 
conſequently, conſiſts. of five Mans weight. The reaſon upon which 29 1 
Mohammed proceeds herein is, that the Muſt is conſtituted the ſtandard | 
of eſtimation, of Niſdb in grain, &c. only on account of its being the 
largeſt ſtandard by which their quantities can be aſcertained ; and the, 
lame principle operates with reſpect to all other articles. bo 


T1THE is due upon honey where it is collected in tithe-lands. A 23: due 
Shafei maintains that nothing is due upon honey, becauſe that is an Wen koaey: 5 
animal production, the ſame as ſilk, which being tithe-free, honey is | 
ſo likewiſe.—The arguments of our Joer are twofold : FIRST, the | 
prophet ordained that honey ſhould. be ſubje& ito tithe; 8EconDLY, 
bees collect their honey from bloſſoms and fruits, which articles 
being ſubject to zithe, it follows that honey, which is extracted from 
thoſe, muſt be ſo likewiſe: contrary to the caſe of ſilk- worms, 
becauſe thoſe feed upon leaves of trees, which are not ſubject to zithe.. 
Haneefa holds tithe to be due upon honey, whether. the quantity 
be great or ſmall ; he not regarding N/46.as eſſential in this article. — - 
Aboo Yooſaf has reported it as an opinion of Haneefa, that the Ny/ab of 
honey is to be aſcertained by eſtimate, according to his general tenet 
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upon the ſubject, of Zak : and he further ſays, that nothing is due 
upon honey, unleſs the quantity amount to ten Kirbs, (a Kirb being 
fifty Mans,) becauſe this was the rule by which the tribe of Sydra 
paid #ithe on their honey to the prophet. Again, it is related as am 
opinion of Aboo Yooſaf, that a Niſab of honey conſiſts of five Mans. 
According to Mohammed the Nijab 1 in honey is five Sirks, (a Sir con- 
taining thirty-ſix Rut i,) becauſe the Sint is the largeſt ſtandard of 
quantity in honey, as the Vit is in grain. And the fame of ſugar- 
cane; that is to fay, according to Mohammed, tithe is due upon 
ſugar- cane where the gun of roger Prone from it amounts ” 
five Sik. 5 | 


ald Lag Hoxxx and fruits, collected! in the Ailderhelz are cabjects of tile! 
and fruits: This is the doctrine of the Zdhir-Rawiyet. — It is related as an 
| opinion of Aboo Yooſaf, that nothing whatever is due upon ſuch articles, 
becauſe the occaſion of obligation to Za#4? is the land being of a pro- 

ductive nature, which is not the caſe in this inſtance. —The principle 

mY upon which the Z4hir-Rawdyet proceeds herein is, that all that is 
required to conſtitute land being productive, is the circumſtance of its 
affording produce of Wy fort ; and- eee does War. in . n 


abovementioned. 


. "$54; a 2 


the product | 
of tithe lands, nor is any deduction to be made on account of the'expenſe of mem or 


1 cattle employed in tilling thofe' lands, becauſe the prophet has or- 
dained that dues ſhould be different in proportion to the difference of 
expence, and alſo that lands watered by rain ſhall be ſubject to #ithe, 
and thoſe watered by labour to pats. An. Wherefore the deduction of 
expence 1s needleſs. | ; 


and upon all Titus is due upon all the prodoce of 'ithe-lands he ern 


- N . . 
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and double "Upon tithe lands, poſſeſſed * hey of the qty (pe a 
„ twofold Aſhar, or fifth, muſt be levied; and in this all the doctors 


when beld by agree. It is recorded, however, as an opinion of Mohammed, -that 
Teglebees. 
upon 


en 2 A K A 1. 


upon tithe lands which may have been purchaſed by a Toglibee of a 
Muſſulman, a Hingle tithe only ſhould be levied: he holding that the 


impoſition upon lands SERIES: ſuffer mend operons in eee of 


a tranſition of the en 


Ir a e or infidel ſubje&, punthaſe nk of a | Trglibee, from 
which double tithe had uſed: to be collected, the Zimmee muſt alſo pay 
double tithe upon it. In this all our doctors coincide, becauſe it is law- 
ful to require twice as much of a Zimmee as of a Muſſulman, —whence 
it is that, if ſuch an one were to come before the collector with 
merchandize, twice as much would be exacted of him as of a Muſſul- 
nan. And the ſame rule obtains (that is to ſay, the ſame proportion 
of tithe continues to be impoſed upon thoſe lands) Where a Muſſulman 
purchaſes them of a Taglibee; or where a Toglibee, being the pro- 
prietor, becomes a Muſſulman. Hanegfa holds this opinion in all caſes, 
whether the lands had originally belonged to a Toglibee, or the Tag- 
libee had purchaſed them of a Aſiaſulmam,— for in either caſe the 


rule of double impoſt continues, with reſpect to them, where they 


are purchaſed by a Myſſulman,-—becauſe he holds double impoſt upon 
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Caſes of 


tranſition of 


roperty in 
fon ſubject 
to double 
tithe. 


thoſe lands to have been already irreverſibly eſtabliſhed “, and, conſe- 


quently, that this incumbrance on the lands devolves; to the Muſſulman 


purchaſer along with the property, in the fame manner as obtains in 


the caſe of a ſale of tribute · lands. A 75 voſaf maintains that, in the 
caſe here recited, a ſingle tithe. only is to be collected from the 
Muſſulman proprietor ; nor willithe lands, -whilſt in his poſſeſſion, be 


ſubject to any further impoſt, ſince the only principle upon which | 


double tithe had been exacted of the Tog/ibee was the infidelity of the 


proprietor; and this, upon the devolving of the property to a Muſſu- 


man, is done away. Aboo Toofaf,, in the Kadooree, has further ſaid 


that (according to the Rawdyet-Saheeh). the opinion of Mohammed is 
the ſame as that here recited. - Our author, however, remarks that it 
is moſt certain that Mohammed coincides entirely with Haneefa in his 


large under the head of Seyir. _ p | | 
Ver. E H general 


* By original compacts between the 3 Taglibees. This is expreſled at 
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ing from a 
Maſſulman 

to a Zimmee 
becomes ſub- 
ject to tribute. 
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— principle, that the impoſt upon the land continues as before ; 
but he | Mohammed} carries this ſtill farther ; for, as where a Mufſul- 
man purchaſes lands, ſubje& to double impoſt, of a Tog/ibee, the ſame 
continues upon him, - ſo, if a Taglibee were to purchaſe lands of a 
Muſſulman, ſubject only to ſingle impoſt, he will not have to pay any 
more than the faid ſingle impoſt, ſince a change in the property 
makes no alteration with reſpect to thoſe rules to which the ani are 
ä | se 


Ir a Muſſulman ſell his Iands to a Chriſtian, Who is a Zimmee and 


not a Toglibee, and the Chrifttan aforeſaid have ſeizin of thoſe lands; 


Haneefa: holds that tribute is to be collected from the fame; the pay- 


ment of tribute being a conſequence of infidelity. "Aecordiny to'Aboo 
Yooſaf, the double tithe collected therefrom is to be expended upon 
the objects of the expenditure of tribute; which is a mode of adjuſt- 


ment eaſier than that of thus exchanging tithe for tributr. Mohammed 
holds that the lands remain ſubject to tithe as before; and he more 


over maintams that the fithe, collected from thoſe lands, is to be 


applied to the purpoſes of Zakdt.—lt is to be obſerved that, if a Muf- 


ſulman were to take thofe lands of a Chriftian in right of Shaffa®, or if 


the property in them were to revert to the ſeller, being a Muſſulnan, on 


account of the ſale having been invalid, in either caſe the lands remain 


ſubject to tithe, as before; in the firſt inſtanee; becauſe” the Muſſul- 
man, as Shafee +, ruſt effect his purpoſe (of obtaining the lands in right 


of Shafſa) by means of a contract of ſale with the proprietor, where- 
fore the tranſaction here, in fact, amounts to his purchaſing the lands; 

and, in the ſecond inſtance, becauſe, by the property in the land reverting 
to the Muſſulman proprietor, on account. of any invalidity: in the fale, 


the caſe remains the ſame as if no transfer by ſale had ever been made; 
moreover, the Melſulman s right is in no reſpect affected by ſuch in- 
validity, ſince it is proper that ht tranſaction be altogether diſre- 
garded; whence the caſe remains the ſame as if no ſale had ever 


* Neighbourhood, or anden of property, which gives a right of preemption 
t The perſon in whom the right of pre-emption * 
7 taken 
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taken clue t and for all theſe reaſins the had will dantinde daes 
to lille as before. L % N MT TY 

Ir a Moſſulmas e: convert the 3 his W into a garden, 2 * a 
the ſame having been his original property, (that is to ſay, he being 
the firſt grantee,) he owes tithe upon it where he waters it with #/7he- 
water, or tribute where he waters it with tribute - water, becauſe this 
land is not, in its original deſcription, either title - land or tribute- land, 
and in ſuch ground the mode 0 RE is the ſtandard of the oe) EY 
of cultivation. 133% N- | 


A Majoes * does not dwe either -2ithe or cis for his Habita- Fora of @ 
tion, becauſe Omar exempted .dwel/ings from all impoſt. But, if the _ 
Majoos were to convert the ground of his habitation into à garden, 
he owes tribute upon the ſame, although he ſhould water it with 2:the- 
water, as he cannot lie under any obligation to pay tithe, becauſe that 
bears the ſenſe of an oblation- and act , piety, of which an infidel 
is held to be incapable; he is appointed, therefore, to pay tribute, 
which is conformable- to his ſituation, as being a ſort of mfliton. 

Our author remarks that analogy, (from the opiniop of the two diſ- 
ciples,) would ſuggeſt that the Majoos owes tithe: where the land is y 
cultivated” with ti/he-water ; Angle tithe, according to Mohammed; and 


double, rs e 0 Abo 1; ae reaſons for this _ been 
related n 1180 tat 203 der | 


* , i 
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RAIN-WATER, and the water of wells and boch and of lakes Defiaition of 


tithe water 


which are not under the particular authority of any individual, is what and of rvibure- 
is termed tithe- water; and the water of the artificial canals and aque- er. 
ducts, conſtructed by the kings of im ern uch as the river of Traafir, b- 


is fribute- water. * 


Meaning a worſhipper of fire ;---a Magus, or Majian. : 


2 
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Impoſt upon 


land the pro- 


Z. A K A. Boon I. 


Tux river of RBuraim, called tlie Tyhoon [Ons] is rihe-orater, 
according to Mohammed; and ſo likewiſe is the Shyhoon,- and alſo the 
Dijlet [Tigris] and the Firat ¶ Euphrates, ] becauſe thoſe rivers are 
not under the authority of any perfor whatever, nor is any one entitled 
to an excluſive priviledge with reſpect to them, wherefore they are 
the ſame as the open ſea: © Aboo' Yooſaf conſiders the” waters: of all 
thoſe rivers as tribute - water, becauſe bridges of boats are occaſionally 
thrown over them, which is an ac of ſetzin, evincing that thoſe: who 
do ſo are the guardians of the ſtream; and hence the water of . 
rivers muſt 3 be deemed tribute- water. „ ie: 


THe lands of infants or women of the Togith ike ace gra to 
the ſame laws as thoſe of the men of that tribe: that is to ſay, upon 
or their tithe- lands is impoſed: double tithe, and upon their ee ae 
ſingle tribute; becauſe peace was made with them on the terms of 
double contribution to purpoſes of charity, but not to the ſervice of 
the ſtate: moreover, the lands of Muſſidirat infants. or women. are 


ſubject to a ſingle tithe, and therefore . 


POO WIGS e ee 7! 


UroN Sts u york ee or r W 
is due where they are found in titbe- lands, becauſe thoſe productions 


do not come under the deſcription of growing aut of the earth ¶ veget- 
ables,] but are rather the ſame as the water of fountains, which 
ſpring out of its boſom, and are not ſubje& to any impoſt. The pro- 
prietor of ſuch places, however, is ſubje& to tribute where they exiſt 
in tribute · lands; but this is to be underſtood only provided the con- 
tiguous ſoil be capable of cultivation, becauſe the impoſition of tribute 


depends upon the Proprietor of the land being able to cultivate the 
ſame. - 
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Of che Dibble: of Bak 47 11 of the Nas to whoſs 
Uſe it is ko be applied. | 


Tur objects of the linea of ZAx Ar are of eight different Perſqng ts 
deſcriptions: FIRST, Pakeers ;—$SECONDLY, M. Neens *;— THIRDLY, Za! fs to 
the collector of Zaldt, (provided he benota Haſhmee +; ;)—eourTu- pied. 
LY, Mokitibs, (upon whom Zakdt is beſtowed, in order to enable 

them, by fulfilling” their contract of Kit#bat, to procure their free- 

dom ;)—FIFTBLY, debtors not pofſeſſed of property amounting to a 

Niſab ;—$1XTHLY, Fee Sabre! Oola, Fin the ſervice. of God f;]— 
SEVENTHLY, nus Subeel, or travellers ;—and E16HTHLY, Mowleſut- 
al-kalloobg. And thoſe eight deſeriptions are the original objects of the 
expenditure of Zakat, being particularly ſpecified as fuch in the a 
Kox AN; and there are, therefore, no other proper or legal objects 
of its application. With reſpect to the laſt, however, [ Mowlefur- 
al-kaloob,] the law has ceaſed to operate, ſince the time of the pro- 
phet, becauſe he uſed to beſtow Zakd upon them as a bribe or gra- 
tuity to prevent them from moleſting the Mufſulmans, and alſo to 
ſecure their occafional aſſiſtance; but when God gave ſtrength to the 
faith, and to its followers, and rendered the Muſſulmans independant 
of ſuch aſſiſtance, the occaſion of beſtowing this gratuity upon them 
no longer remained; and all the doctors unite in this opinion. By Definition of 
the A to. be underſtood mne R— 


© eee in want; the diſtivAion between theſe tro 
terms is fully explained in the definition of them, a litde lower down, | 

+ A deſcendant from the tribe of the prophet. '' 
nn more: particularly deſcribed in. another part of this 
11 RY ho a AR png hr As Ldons, TY 


By Kullub is underſtood an Af! 4rber, or original Arabian of the deſert, and it is probable 
that ſome tribe of theſe is alluded to in this place. 1 
as 
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the whole of which, however, amounts to ſomewhat leſs than a 
Niſab. By Miſtcens is underſtood perſons who have no property 
whatever. This comment upon the terms Fakeer and Miſteen is re- 
corded from Aboo Hanegſa. Some, however, hold the reverſe de- 
{cription to be true. | | | | * 


Tux Indm is to allow the officer employed in the collection of 
Zakdt as much out of it as is in proportion to his labour: as much, 
therefore, is to be allowed as may ſuffice for himſelf and his aſſiſtants; 
and his allowance is not fixed to an eighth. Shafei argues that Zakdr, 
being appropriated to eight different objects, becomes thus divided 
into eight equal lots, of which one is the right of the collector, who : 
is conſequently entitled to an eighth of the whole. Our doctors 
argue that, as Za#4t is paid to the collector, not as a/ms, but in the 
manner of a reward for ſervice performed, it follows that the pro- 
portion paid him muſt be whatever may ſuffice for that purpoſe; and 
hence it is that the collector is entitled to pay himſelf out of the col- 
lections of Zaldt, although he ſhould be rich &. 


* 
* 
— 
yy — 


By the phraſe Feear-Ritdb, be in the KoR AN, (where it 
treats of the objects of expenditure of Załdt,) is to be underſtood 
Mokdtibs : this definition is taken from Seyid Ben Feeroo. And by the 
term Gharumeen, in the ſame paſſage, are meant debtors: Shafei ſays 
that it means perſons who have involved themſelves in compoſing the 


differences of others. By the phraſe Fee Sabeel Oola, in the ſame 


criticiſm, and conſequently do not admit of an intelligible tranſlation. 


paſſage, is to be underſtood (according to Aboo Joes a perſon who, 
by poverty of eſtate, is incapacitated and cut off from taking a part in 


the wars of the faith; that is, in the Fihdd Farz. Mohammed, on 


the contrary, argues that the phraſe here mentioned applies to a 


perſon who, by poverty, is incapacitated from performing pilgrimage: 


An objefion and reply are here omitted, as they turn falely upon points of 00 


the 


Chap. VII. "28 * & T. 


the latter deſcription, however, is tieceflarity implied and under 80d 
in the former; whence the phraſe in queſtion may be ſaid to apply 
to both. It is to be obſerved that (according to our doctors) no 


portion of Zakdt" is to be paid to ſuch warriors as are in a ſtate 


of affluence, none "Du * of its e but thoſe who are 
poor. | 


By the term Ihnus Sabeel [travellers] is to be underſtood perſons, 
in a ſtrange place, having left their property at home, * who are 
conſequently deſtitute of means of lupport. 


E 


Tax ſeven deferigtions” of perſons here ſpecified are the proper 


objects of the application of Załdt; and a proprietor (who chooſes to 
diſburſe his Za#4t himſelf, and not to pay it to the colleQor) is at 
liberty either to diſtribute it, in equal. ſhares, among Jevex perſons of 
thoſe different deſcriptions, or to pay the whole to one of them.— 
This is the opinion of our doftors.—Shgfei-has ſaid that a proprietor 
is not at liberty himſelf to diſburſe the Załdt upon his own property 
in any other way than beſtowing a part upon three individuals of each 
ſeveral deſcription. The arguments on both ſides here turn on ſome 
peculiarities in the Arabic e Qur doctors. take their . 
from Amroo Bin Abbas, brt 


Fr is ack lawful to beſtow Zaldt upon a Ziminee, or infidel ſubject, 
becauſe the prophet directed Miaz, ſaying, ** Tale ZAxAr from the 
rich Muſſulmans, and beftow it upon the poor Muſſulmans.”'—But ' 
althou gh infidel ſubjects are not entitled to ſhare in Zakdz, yet other 
alms may be beſtowed upon them in the manner of Sadta, or .a/ms- 
gift.—Shafei fays that they are prohibited from partaking of theſe alſo, 
as well as of Zatdt: but our doctors ground their opinion. on. this point 
upon a precept of the prophet, who has ordained that-a/ms ſhould be 


beſtowed upon perſons: of every religion indiſcriminately ;- and our 


doctors alſo alledge, that if it were not on aceount of the directions to 


Maas 


Caſes which 
do not conſti- 


tute a pay- 
ment of 


Zakat. 
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Maas, before quoted, . ſhould deem the beaming of Zakir gon 
.Zimmees to be legal. | 


Is a perſon employ the Zaldt upon his property in the erection of 
a moſque, or the burial of the dead, yet his Zalat is not conſidered 
as being thereby diſcharged, becauſe, in the payment of Zak4t, it is 
eſtabliſhed as a principle that it ſhall be made over to the perſon or 


perſons entitled to it; and ſuch delivery does not appear in this 


caſe. | 


Ir Zakdt be employed in diſcharging the debts of a defunct, this 


is not conſidered as a payment of .Za#d4t, becauſe delivery. does not 
appear in this inſtance. | , 


Ir a perſon employ the Zakit upon his property in the purchaſe of 
a-ſlave, for the purpoſe of granting him his freedom, this is not a 
diſcharge of.Zat4t. Imim Malik maintains that this act amounts to a 
due diſcharge of Zak4! ; becauſe he alledges that the phraſe Frear- 


Rikdb, which occurs in the Kok an, applies to a flave thus bought 
and liberated : but our doors argue that the emancipation of a ſlave 
amounts ſimply to a dereliction of property, and does not in any 


reſpect bear the conſtruction of delivery or transfer of poſſeſſion. 


Ir is not lawful to . beſtow any part of Zakir upon the rich, 
the prophet having declared that a/ms are not lawful to the weal- 


y.“ —Shafei extends the uſe of Zakdt to warriors, although they 


ſhould be rich; but the precept here quoted is in proof _= 


Ir is not lawful for an owner of property to pay the Zaldi upon 


it to his father, grandfather, or great-grandfather ; nor to his ſon, 


grandſon, or great-grandſon ; becauſe the uſe of property between 
him and thoſe perſons is -conjund,—that is to ſay, each of thoſe re- 
4 latives 


A 
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latives is entitled to the uſe of ihe other's property? - and hence 
transfer of property; in its full n _ not exiſt in theſe caſes. | 


Ir is not. lawful for a mt to pay — Zakde upon his 
property to his fe, becauſe the uſe of property is common be- 
tween the huſband and wife, according to general cuſtom ; nor is it 
lawful for a wife to pay the Zatdt upon her property to her huſband, 
(according to Haneefa,) for the ſame reaſon, The two diſciples have 
ſaid that it is lawful to give Za#4t to the huſband, becauſe the wife 


of Abd -Oola-bin-Maſaved aſked the prophet, whether the ſhould give 


dada to her huſband ?—to which he replied, —©© You have bere two 


« duties, one, that of SADKA, the other, that of REL ATIONsW1p.”—But 
to this our doctors reply, from Haneefa, that by the term Sadka, 
mentioned in this tradition, is to be underſtood the Sadka N 5 or vo- 


luntary alms *, 


1 N 


Ir is not lawful for a proprietor to beftow the Zalat of his pro- 


perty upon his own Mokdtib, or Am Walid, or Modabbir, becauſe in 
none of theſe caſes is there a transfer of property, fince that which falls 
to a ave becomes the property of his maſter;—and a maſter has, in like 
manner, a ſuperior right in the property of his Matdtib, whence the 
maſter's transfer of property to him cannot de 2 — 


Ir is not lawful for a proprietor to beſtow he Zakit of his property 
upon his flave, whom he may have partially emancipated, (according 
to Haneefa,) becauſe ſuch a flave is held by him to ſtand as a Mołdtib: 
but the two diſciples maintain that the beſtowing of. Zaldt upon 


ſuch a ſlave is legal, becauſe they hold this ſlave to be a debtor to | ys | 


maſter +. 


In oppoſition to Zalat, which comes under the deſcri ption of Sadta Farz, or obll-' 
Letory alms ; and conſequently what is quoted above by the two diſciples does not in any 


reſpect apply to the preſent caſe, 


; + That is for the remainder * his bondage, For a full explanation of this, ee 
4 | | 


VoL. I. | . | I : oy Tr | 
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be rich in the property of the father: contrary to the caſe of the child 


* Boon 1, 
Irx is not lawful to beſtow Zakdr upon the ſlave of a rich man, 
becauſe, if it be made over to the //ave, it becomes the property of his 
maſter, and the maſter being rich, the delivery of Za#at to him is 


illegal. And, in like manner, it is illegal to beſtow Zak4t upon the 


child of a rich perſon, being an infant, ſince the child is ſuppoſed to 


of a rich perſon, being an adult, Who is poor, he not being accounted 
rich in the property of his father, although his ſubſiſtence be a debt 
upon his parents: and alſo contrary to the caſe of the wife of a rich 
perſon, becauſe ſhe, if ſhe be poor, 1s not accounted rich in the pro- 
perty of the huſband, 'or in proportion to, or on account of, the ſub- 
ſiſtence ſhe enjoys from him. 


Ir is not lawful to beſtow any part of Zakd! upon perſons of the 
tribe of Ha/him ; the prophet having ſaid, O, deſcendants of Haſhim! 
* of a truth Gop hath rendered unlawful to you the Gaoos AL A [| water 


dirtied by ablution] of men, and alſo their Cnhixk [ fifth, ] and in 


Zakat is diſ- 
charged by 
the erroneous 


& lieu thereof he hath ordained to you a fifth of the fifth of all plunder:” 
and by the term Ghooſila is here to be underſtood the Zakdr upon 
property, which is not lawful to Haſhimees: contrary to Sadba Nij: 
and by the term Chirk is to be underſtood the ſame. By the tribe of 
Haſhim are here to be underſtood the families of Aler, and Abbas, and 
Fafir, and Akleel, and Haris-Ibnal-Moothib ; all theſe deriving their 
deſcent from Haſbim the fon of Mindf. But by the name Haſhim, in 
the words of the prophet before. quoted, is to be particularly under- 
ſtood Haſbim the great-grandiather of the 3 who alſo gives a 


name to a tribe *. 


Ir a perſon were to beſtow Zatdt upon another, erroneouſly ſup- 
poſing him to be a proper object of its application, and ſhould after- 


* What follows of this : relates merely to * Arabian tribes, and is therefore 
quite uſeleſs. | 


wards 


Rn. r | 59 


wards diſcover hin 60 be rich, or a Haſhimee, or an infidel,—or, if applicationof 
he ſhould give Za#4t to a perſon in the dark, and afterwards diſcover properperſon, 
that perſon to be his father, or his ſon, —in theſe caſes Zakdt is con- 
ſidered to be fully diſcharged, and no longer to remain due.—This is 
according to Haneefa and Mohammed. — Aboo Yooſaf has ſaid that, in 
the caſes here recited, Zakdt is ſtill held to remain due, . becauſe it 
was in the power of that perſon to inquire into, and diſcover the par- 
ticulars concerning him upon whom he beſtowed Załdt, previous to 
making it over to him; and ſuch being the caſe, where he is guilty 
of an evident neglect, his act is null, and conſequently the Zaldt is 
{till a debt upon him; the fame as where there are ſeveral veſſels of 
water, ſome clean and others unclean,—or ſeveral garments, ſome 
pure and others defiled, —in which caſe, if a perſon, after due deli- 
beration, ſelect one of the pots of water, and perform his ablution with 
it, or put on one of the garments, and ſay his prayers, and he ſhould, 
afterwards appear to have committed an error, a repetition of the 
prayer or ablution is held to be incumbent. upon him.—Haneefa and 
Mohammed ſapport their opinion, in this caſe, upon a deciſion recorded 
of the prophet in a ſimilar inſtance ; and they moreover argue, that a 
knowledge of the ſituation and circumſtances of men is only to be 
formed from conjecture, and cannot be eaſily: obtained to a degree of 
deciſive certainty, wherefore the matter is to be taken according to 
the donor's conception of it ; the ſame as in a caſe of prayer, where if 
a man, intending to turn his face towards the Kaba, were to look i in 
another direction, and pray, and his miſtake afterwards appear, a 
repetition of the prayer is not incumbent upon him. It is recorded as 
an opinion of Haneefa, that Zakdt is to be held diſcharged if thus 
beſtowed, by miſtake, upon a rich perſon, but not if beſtowed upon 
a Haſhimee, a parent, or a child; but the Zabir Rawdyet accords with 
what was before advanced. What is here mentioned proceeds upon 
a ſuppoſition that the Zakd? has been beſtowed after due deliberation, 
in conſequence of the donor conceiving that the receiver is a proper 


object of its application: but if he ſhould not have deliberated, or if, 
8 | after 
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unleſs that 
perſon be the 
ſlave or Mo- 
katib of the 
donor, 


m_—_ whom 
akat may 
be lawfully 
beſtowed. 


Other perſons 
Niſab, although he be found in body and capable of labour, becauſe 


Z A k A r. Beck I 
after delberatbot. a doubt ſtill remain, the Zaldt is not diſcharged, 


unleſs it afterwards appear that the receiver was a proper ang; of its 


application. — 


Ir a perſon beſtow Zaki upon another, and afterwards diſcover 
that this other is his own ſlave or Mo#471b, this is not held to be a 


diſcharge of his Za#dt, becauſe, in this caſe, there is no framer of 


property, (according to what has been already remarked, and the diſ- 
charge of Zakdt reſts, upon a complete transfer of it, as was wn 
explained. 


I.rx is not thought proper to beſtow Zakd? upon a perſon poſſeſſed 
of a complete Nz/ab in any property whatever, ſuch an one being con- 
ſidered as coming under the deſeription of Ghannee rich,] becauſe this 
is the law term for any one poſſeſſed of a Nſaib; but the condition on 


which any perſon is accounted a Ghannee is, that the Niſdb which 


conſtitutes his property be excluſive of all demands or incumbrances, 


(ſuch as debts, and fo forth;) and on this preciſe quantity of abſolute 
property no Załdt is legally due from the proprietor, the creaſe 


thereof (underſtood i in the lapſe of Haw/4n-Hdw/) being a condition of 
the te to Zakdt. 


I is lawful to beſtow Zakdt upon a perſon poſſeſſed of leſs than a 


ſuch an one comes under the deſcription of a Fakeer, who is one of the 
ſpecified objects of its application, and alſo, becauſe actual neceſſity in 


the ſituation or circumſtances of the object 1s difficult to be aſcertained, - 


and therefore the rule is reſtricted to that defcription which affords 
argument of ſuch neceſſity; and a deficiency in worldly property, to 


the amount of a Nyſb, affords ſuch argument of neceſſity with reſpe&t 


to the proprietor. - 


Ir a perſon were to beſtow to the amount of two hundred Dirms, or 
upwards, 
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upwards, of the Z aki of his property, upon one individual, fuch a pro- 

cedure is abominable, but yet is legal.— Zi ßer has ſaid that this is illegal; 

becauſe in the act of beſtow ing that quantity of Zakdr, the perſon who 

receives it becomes a Ghannee *, which would induce the idea of Zakdt 

being beſtowed upon a Ghannee ; but to this our doctors reply, that 

the opulence of the perſon in queſtion is an effect of the gift of Zakdr 

to him, and therefore he does not come within the deſcription of a 

Ghannee until after it has been beſtowed; —yet, where diſcharge of 

Zakdt tends to bring any one within the deſcription of Ghannee, 

it is abominable, the fame as proger, WIE performed near any 

filth. | 

Anoo HANEtrA has ſaid, ** I regard it as moſt laudable to below, 
&« upon a FAKEER, ZAKAT to ſuch an amount as may Wann him 
** from the W of begging for that 47 at 


Tux transfer of Zakdt from one city to another is abominable, it Zain 20 fone 
1 


being rather indiſpenſable that the Zakdt of every city be beſtowed — 


an Cer- - 


upon the claimants of that city ; and alſo, becauſe in this a regard! is ry = wh 
had to the rights of Jour [neighbourhood :J—and hence it is abo- Vin caſes, 
minable in men to transfer the Za#dt upon their property from their 

own city to another, except either for the uſe of their relations, or 

for the purpoſe of aſſiſting thoſe who may be in greater neceſſity than 

the inhabitants of their own city; becauſe in the one caſe exiſts the 
peculiar duty of conſanguinity, and in the other the application of 

relief where it is moſt required. But although the transfer of Zakdt 

from one city to another, excepting for the purpoſes here mentioned, 

be accounted abominable, yet it amounts to a valid diſcharge of Zak, 

becauſe the term Fakeer, mentioned in the ſacred writings as one of | 

the proper objects of 9p application of Zakir, is not local, but 


general, 
* Literally, a rich perſon, in oppoſition to Fakeer, a poor perſon. 
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Definition of 
the term. 


Obligation of 
Sadka fittir. 


* N 


Conditions of 
the obliga- 
tion. 


traditions, and therefore are not ſuppoſed to be poſſeſſed of the ſame authority. 


HA p. VII. 


Of SADKA-FITTIR. 


| By Sadka -fittir is ata the alms beſtowed upon the poor o on 
the Yd-al Fittir, or feſtival of breaking Lent. | * 


SADKA-FITTIR is incumbent upon all free Maſulmans poſſeſſed of 
property to the amount of a N;/ab clear of incumbrance. The obliga- 
tion to Sadka-fittir is founded on a precept of the prophet, who, in a 
diſcourſe upon the feſtival of breaking Lent, faid, ** Let every perſon, 
* whether INFANT or ADULT, beflow [upon the poor] half: a SAA of 
«© wheat, or one SAA of millet or of barley.” This faying is recorded 
by Sa/ba- Adwee, but being of the claſs of Hidees Ahdd®, it eſtabliſhes 


only a moral but not a religious obligation. 


ACA is made a condition, in order that the aſſi gument [of 
the Sadka| may be complete : and Jam, or profeſſion of the faith, is 
alſo made a condition, in order that this donation may bear the con- 
ſtruction of an oblation and act of piety, of which infidels are held 
incapable : and the poſſeſſion of a Nyſdib is alſo made a condition, the 
prophet having declared, Alms are not expecled to be beflowed but 
from the ability of the R1cn.” Shafei has ſaid that the Sadka-fittir is 
incumbent upon every perſon who poſſeſſes property to the amount or 
value of one day's ſubſiſtence for himſelf and family ; but the above 
precept of the prophet is in proof againſt him.—It is to be obſerved 
that wealth is determined at the rate of a Niſab, becauſe that is the 
ſtandard by which the law meaſures it ; but this, with the reſerve of 
its being excluſive of all incumbrances, as whatever may be fo occu- 


. The ſingular traditions ;—that is, thoſe which are not included among the approved 


pied 


A 
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pied is accounted non-exiſtent ; but increaſe in it is not a condition.— 
There are three things connected with the poſſeſſion of a Niſdb, ſuch 


as is here deſcribed ; rixsr, prohibition againſt the acceptance of 
alms; SECONDLY, obligation to perform facrifice; and THIRDLY, 


obligation: to beſtow Sadbe fitter. 


Tux Sadka- fittir i is incumbent upon every individual reſpeRtively, 
Ebn Amir having recorded that the prophet has conſtituted Sad&a- 


fittir an abſolute injunction | Farz] upon all mankind, and both ſexes, 
indiſcriminately. 


Ir is incumbent upon a man to diſcharge the Sadka-fittiy in behalf 
of his children, being infants, becauſe he is their guardian, and their 
proviſion is a debt upon him; wherefore the accompliſhment of their 
duties of Sada muſt alſo reſt upon him, this being conſidered as a 
part of their proviſion. And, in the fame manner, a man muſt diſ- 
charge the Sadta- fittir in behalf of his male and female ſlaves, he 
being their guardian, and their ſubſiſtence depending upon him. What 
is here advanced proceeds entirely upon a ſuppoſition that the ſlaves 
are not held by the proprietor. merely in the way of traffick ; and alſo 
that his children are not poſſeſſed of any independent property; for, 


if the children be poſſeſſed of property, their Sadka-fittir is to be dif- 
charged out of that, according to the two Sheicks. Mohammed con- 


tradicts their opinion in this inſtance, , The argument of the two 
Sheicks is that the law giver has conſidered Sadka-fittir the tame as 
Nifka*, and therefore it is to be held as ſuch. 


THE Sadta-fttir is not n upon a man in behalf of his 
wife, becauſe his power of guardianſhip and proviſion, with reſpe& to 
her, is incomplete, ſince a huſband. is. not guardian over his wife any 
farther than reſpects the rights of marriage, nor does the proviſion for 
her reſt upon him any further than with reſpect to food, clothing, and 


? | | ME. a pie art nes lodging, 


Perſons upon 
whom. or in 
whoſe behalf, 
it is incum- 


bent. 


Perſons upon 
whom, or in 
whoſe behalf, 
it is not in- 
cumbent. 
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| /odzing, which are termed Ratodtib [neceffaries,] any thing beyond 


Exception. 


Not incum- 
bent on be- 
half of ſlaves 
kept as ar- 
ticles of 


traffick. 


which he is not accountable for.— And, in the ſame manner, it is hot 
incumbent upon a man to diſburſe the Sadta-fittir for his children, 
being adults, although theſe form a part of his family, becauſe he is 
not inveſted with any authority of- guardianſhip over them.—But 
yet if a man were to diſburſe the Sadka-fittir on behalf of his 
wife or adult children, without their deſire, it is lawful; on a 
principle of benevolence, their conſent being by cuſtom under- 
ſtood. 


Ir is not incumbent upon men to pay the Sadka-fittir for their 
Mokdtibs ; neither is it incumbent on a Mo#477b to pay it on his own 
account, ſuch an one coming under the deſcription of a Fakeer. 


Ir is incumbent. on men to pay Sadka-fittir on behalf of their 
Modabbirs and Am-Walids, as Ng inveſted with complete authority 


over them. 


Ix is not incumbent upon men to pay Sadka-fittir on behalf of 
their male and female ſlaves deſigned for ſale as merchandize. Shaſe? 
alledges that the Sadka-fittir is obligatory upon ſuch ſlaves, and that 
the proprietor is to pay it for them; and that the Za#47 upon them is 
due from the proprietor. In ſhort, Sei holds that Sadta-fittir is due 
from the ſlave, and Zak4t from their proprietor, on two diſtin& and 
ſeparate accounts; and conſequently, that this does not induce the idea 


of a repetition of Sada upon one and the ſame property: but with 


— 


Nor on behalf 


of a partner- 


Tg mip ſlave. 


our doctors the obligation to Sadka-jittir, on behalf of ſlaves, is 
held to reſt upon their owner, the ſame as Zatdt; and conſequently, 
if the payment of the former. were. incumbent, it would admit 
the idea of two Sadtas upon one property within the year, which 


18 W 


No Sadka-fittir is incumbent upon any of the proprietors on ac- 
count of a partnerſhip ſlave, becauſe none of them, individually, is 
4 inveſted 
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cumbent upon any of the proprietors, on account of two or more 
partnerſhip ſlaves, according to Hanegfa,—The two diſciples have ſaid 
that, in this caſe, Sadta-fittir is incumbent upon the proprietors; but 
in ſuch a degree only, with reſpect to their ſhares, as may amount to 


inveſted with complete authority over him, nor obliged to furniſh his | 
entire proviſion. And, in the ſame manner, no Sadka- fttir is in- 


a complete ſlave or flaves, and not to any fractional part or portion of 


them: for inſtance, if there were five ſlaves held in partnerſhip by 
two men, each partner would have to pay Sadta- fittir for two ſlaves, 


and not for π ] and a half, — Some, however, have ſaid that the two 


ſtock, and conſequently none of them appertaiys to either partner in 
particular. 


* 


Ir is incumbent upon Mwuſſulmans to pay the Sadta-fittir for their 
infidel ſlaves, on the authority of the tradition of Salba- Adwee, already 
quoted, becauſe there the term /aves is uſed generally, and is not 
reſtrictively applied to Mufſulman ſlaves: moreover, in the traditions 
of Abb4s, it appears that the prophet faid “ Render Sabk A-FITTIR 


diſciples agree with Haneefa in their doctrine upon this point, becauſe 
the ſhare of each partner, individually, cannot be collected into any par- 
ticular ſlave or ſlaves, until a partition take place of the partnerſhip | 


Incumbent 
on behalf of 
infidel (laves: 


® on behalf of every freeman, and alſo of every Nlave, be that ſlave a © 


„CHRISTIAN, à JEW, of a PAGAN: and further, it is incumbent, 
becauſe the occaſion of the obligation is here eſtabliſhed, and the pro- 


fittir is due, becauſe the obligation to Sad#a-fittir reſts upon a ſlave 
himſelf, and not upon his owner; and the former (in the caſe here 
ſuppoſed) is incapable of ſuch obligation, as being an infidel. 


Ir the ſlave be a Muſulman, and his maſter an infidel, in this caſo 
no Sadka-fittir whatever is due for ſuch flave, according to all the 


Vo“. I, K | * 


prietor [of the ſlave] ! is capable of taking upon him the reſponſibility 2 
for ſuch obligation. Safe maintains that, in this inſtance, no Sadta- 


but not on 
behalf of a 
flaye the pro. 


doors; according to our doctors, evidently, becauſe they hold the ”> ob 
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Caſe of a 
ſlaveſold with 
a reſerve of 
Option, 
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obligation of Sadka-firtir, with reſpect to the "ITY to reſt upon the 
maſter, and here the maſter is an »nfide/; and, according to Shafey, 
becauſe he holds the obligation to reſt upon the ſlave hitnſelf, to be 


diſcharged by his maſter; and the maſter, in the r ls is in- 
capable of diſcharging it, as being an infidel. 


Ir a ſlave be ſold with a reſerve of option to one of the parties, the 
ſeller or the purchaſer, determinable on the enſuing feſtival of Fittir, 
in this caſe the Sadka-fittir, on behalf of that ſlave, is incumbent upon 
the party to whom he may ultimately belong. —Zifer alledges that 
the diſcharge of the Sad{a-fittir reſts with the party in whoſe behalf 
reſerve of option was made a condition, becauſe the authority over that 
flave is in fact veſted in him. Shafei maintains that it reſts with him 
who has poſſeſſion in the interim, whom he holds to be the purchaſer, 
on this ground, that the furniſhing Sad#a-fttir 18 one of the rules of 
Poſſeſſion, the ſame as furniſhing ſubhiſtence. Our doctors argue that 
the poſſeſſion of the ſlave, in the preſent caſe, is a matter Which fe- 
mains in ſuſpence, ſince, if he to whom the option was reſerved 
chuſe to diſſolve the ſale, the property in the ſlave reverts to the 


x {eller ; but, on the other hand, if he confirm the ſale, and render it 


valid, the ſlave becomes the property of the. purchaſer from the: period 
of the original engagement; and the poſſeſſion thus remaining in 
ſuſpence, that which depends upon ſuch poſſeſſion muſt remain ſuſ- 
pended alſo: contrary to the caſe of Nz/#a, which is requiſite from 
day to day, to ſupply the wants of nature, and is conſequently in- 
capable of ſuch ſuſpenſion. And if this ſlave be an article of traffick, 
the ſame difference of opinion holds with reſpe& to the Zakdt upon 


him. 
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SECTION. 


Of the Meaſure of SADKA-FITTIR, and of thi 1 of its 
Obligation and its Diſcharge. | 


Tux meaſure of a Sadka-fittir in wheat, or 6 or bran, or in 
dried fruits, is an half Sa; and in dates or barley it is one Sda. The 


two diſciples ſay that dried fruits are the ſame as barley in this re- 
ſpect; and there is alſo one tradition of the opinion of Haneefa to the 
fame effect. The former is the doctrine recorded in the Fama Sagheer, 
Shafci ſays that the meaſure of a Sada fittir, in all the articles here 
ſpecified, is one Sa; becauſe Aboo Seyid Kadooree remarks that this 
was the cuſtomary Sadka-fittir in all articles in the time of the prophet, 


194199, 


Proportion of 
Sadka-fittir, - 


and the ar- 


ticles in 
which it may 
bediſcharged 


Our doctors ſupport what was before advanced on the authority 


of the tradition 
doctrine of the whole of the companions, (ſuch as the Kholfa Ra- 
/hidine* and others,) is conſonant to that of our doctors: the tradition, 
alſo, of Aboo Seyid, cited by Shgfei, implies no more than that, in the 
time of the prophet, people were accuſtomed to give ſomething over 
what was obligatory.— The two diſciples alledge (in ſupport of their 
opinion, that dried fruits are the ſame as barky) that Khurma [dried 
dates] is one ſpecies of dried fruits; and they being conſidered the ſame 
as barley, it follows that all dried fruits, as being of one general de- 
{cription, ſhould be ſubject to the ſame rule. The argument of Ha- 
neefa is, that dried fruits and barley are of a correſpondent nature, 
becauſe as the poor eat the flour of wheat with its bran, ſo do they 
dried fruit with its core or ſtone: contrary to dates, which are the 
fame as barley, in as much as the ſtones of the one and the bran of 
the other are thrown away.——Barley meal is the ſame as barley; but 
it is beſt that, in diſcharging the Sadta- -fittir\ i in the flour or bran of 
either barley or wheat, attention be paid to the value; that is to ſay, 
if, for inſtance, the value of half a S4a of flour be equal to that of the 


| The immediate ſucceſſors of the prophet, - 
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of Salba Adwee, already repeatedly quoted; and the 
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ſame quantity of Wheat, it will ſuffice to give half a Sa of flour, but 
otherwiſe not; and the ſame with reſpect to barley- meal. This is 

not noticed in the Jama Sagheer, becauſe the value of the meal or 

flour does not commonly fall ſhort of that of the grain, but rather 
generally exceeds it. | 


IN dücherging the Sadka- * with bread regard is to be had to 
the value only; this is approved doctrine. 


Tux half Sda now mentioned is to be aſcertained by you ac- 
cording to Haneefa; but the two diſciples hold that it is to be aſCer- 
tained by meaſure. 


IN diſcharging the Sadka- Attir, flour is preferable? to whe &a 
money is preferable to flour, according to what is recorded from Abo 
Tooſaf; becauſe money ſatisfies the wants moſt amply, and flour moſt 
readily : contrary to wheat, which, after it is beſtowed, requires to 
be made flour before it is fit for uſe.— It is recorded, as an opinion of 
| Aboo Bikr Ayamuſh, that wheat is preferable either to flour or money, 
becauſe this is univerſally admitted to be a proper article'in which to 
diſcharge the Sadka-fittir, whereas Caray money and flour there 
are various opinions. 


THe Sda, according to Aboo Haneefa and Mohammed, conſiſts of 
eight Raz/s* of the Ratli of Irdt.— Aboo Yooſaf has ſaid that it is only 
five Ratls and one third; and this 1s alſo the doctrine of Shafei; the 
prophet having ſaid . Our: SAA ic ſmaller than. that of others.” — The 
argument of the Tirrafine +, in this caſe, is, that it is recorded by the 
prophet, that he performed the Vos by the Mid, (which is 
two Ratls,) and the Ghoſt by the Sda, (which is eight Ratls;) 
and the Sda of Omar was the ſame : moreover, this Sda is ſmall com- 
pared with that of Ha/himee, which was the Sda in common uſe, 


* A Ratl is about Hard ounces. 


+ Literally, the two extremes, as being the * and younge/t of the three orthodox | 
doctors; namely, Haneefa and Mohammed. 921 


6 wherefore 


Cnae, VIII. M T. * 99 


wherefore it is lawful to ; waa that mentioned in ham tradition above 
quoted as the ſtandard in Sadta-fitter. 


Tx obligation to the performance of Sad#a- n- commences with Time of the 
the dawn of the morning of the feſtival of Fittir; that is to ſay, the ment of the 
arrival of that ſpecified period is a condition of its obligation. SHαν *Bion- 
alledges that the obligation commences with the ſunſet of the laſt 
day of Ramz&n and the reſult of this difference of opinion is; that 
if (for inſtance) an mfide/ were to be converted, and to become'z 
Muſſulman,—or, if a child were to be born, —on the eve of the feſtival 
of Fittir, the Sadta-fittir would be due on account of the convett or 
the child, according to our doctors; but, according to She, it would 
not be due: and, on the other hand, if a man's child, or male or 
female ſlave, were to die on the laſt night of Rama dn, 2 18 
incumbent upon him on their account, according to Shaſei; but it 
would not be ſo, according to our doQtors.— The argument of Shafti, 
in this caſe, is that the Sadka- fittir. is effentially connected with, and 
bears relation to, Fittir, [the act of breaking of faſt, ] as the connection 
of the terms evinces; and the ſunſet of the laſt day of Ramz4r is the 
time of Fittir, becauſe the faſt may be then broken. To this our 
doctors reply, by admitting that the Sadba: ſittir is certainly connected 
with the act of Fittir, but. the Fittir has reference to the day, and not 
to the night, whence it is that this period i is expreſſed by the words 
Taum-al.fittir I day of breaking faſt,] and not by the words Lail-al- 
fittir [night of breaking faſt ;] and henee it follows that the obli gation 
to the performance of Sadta-fittir is connected with the morning of 
the feſtival of Fittir, and not with the eve thereof. 


Ir is moſt laudable that men aiſcharge their Sadka-fittir c on the day 
of the feſtival of Fittir, before they proceed to the moſque to perform. 
the prayers of that feſtival, becauſe the prophet did thus; and alſo, 
becauſe the precept regarding Sadta- fittir was iſſued with a view that 
this donation nets relieve the wants of the poor, and thereby enable 

thera 
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them to enjoy the feſtival, and to unite in the duties of it 'with a 


cheerful mind ; and the deſign. is beſt anſwered by the donation _P 
made before prayer. 


Ir the Sadka-fittir be diſcharged previous to the day of the feſtival 
of Fittir, it is lawful ; becauſe the diſcharge of an obligation, at/any 
time after the eſtabliſhment of the cauſe of the obligation, is legal, 
in the ſame manner as that of Zaldt previous to the lapſe of Hawlin- 
Haw. | 


Ir a perſon were not to diſcharge the Sadka-fittir n the 4 


of the feſtival of Fittir, yet the obligation ſtill continues, and it is 


proper that it · be made good afterwards, becauſe the obligation of it is 


impoſed with a view to the relief of the poor, which object Mill re- 


mains: contrary to ſacrifice, the obligation to which, if it be neglected 


on the Yawn-al Nihr, [the day of ſacrifice, being the tenth of the 


month Zee-al Hidjee,] drops altogether ;—this being merely an act of 
piety, in which the wants or rights of others are no way concerned. - 
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purpoſe of legalizing generation. 
Chap. I, Introductory. | 


Chap. II. Of Guardian/bip and Equality mY 
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Chap. VI. Of K. Nan, or Partition. 
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IKK AH, in its primitive ſenſe, means e confirntion.. Definition of 
Some have faid that it ſignifies conjunction generally. In 
language of the law it implies a particular n rn for * 
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Forms under 


Which mar- 


riage may be 
contracted. 


marriage, (as ſhall be hereafter explained;) 'wherefore the reply of 


AA EEO —a 2 CT ? 
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M azz1ace is contracted. - that is to fr, is effected * legally 
confirmed, —by means of declaration and conſent, both expreſſed i in 
the preterite, becauſe although the uſe of the pretefite be to relate 
that which is paſt, yet it has been adopted, in the law, in a creative 
ſenſe, to anſwer the neceſſity of the caſe ®.—Dec/aration, in the law, 
ſignifies the ſpeech which firſt proceeds from one of two contracting 
parties, and conſent the ſpeech which proceeds from the other i in reply 
to the declaration. 


 MaxrRiact may alſo be contracted by the parties expreſſing them- | 
ſelves, one in the imperative, and the other 1 in the preterite 7 as if a 
man were to ſay to another Contract your daughter i in marriage to 
% me,” —and he were to reply © I have contrated” [my daughter 


to you, - becauſe his words Contract your daughter to me“ are 


expreſſive of a commiſſion of agency, empowering to contract in mar- 
riage; and one perſon may be authorized to act on both ſides in 


the father, I have contracted, ſtands in the place both of decla#= 
ation and conſent, — as if he had ſaid 1 ive colifta rien, and T have 
46 conſented.” | Age 20 log 


. it] 


MARRIAGE may alſo be contrafted by the — of a word Nu - 
K An, or marriage, —as if a woman were to ſay to A crian 1 1 have 
married myſelf to you for ſuch a ſum of money t, and the man 
were to reply << ] have conſented: by and, in like manner, by the 
word Tazweej,'or contrafting in marriage, as if a woman were to ſay 
to a man have contracted myſelf | in marriage unto you,” . and ſo 


* Becauſe the preſent and future blah expreſſed, in the Arabic 8 2 — one 
form, a contract expreſſed in the preſent W be e 


+ Meaning her dewer. 2 5 
/ forth : 


cur. I. M 3 

forth: and ſo alſo, by the word Hibba, or gift *, as if ſhe were to 

fay have beſtowed myſelf upon you:“ and likewiſe, by the word 

Tamlcek, or confignment,—as if ſhe were to ſay I have conſigned 

e myſelf over to you:“ and ſo alfo, by the word Sad4a, or alens-gift; 

as if ſhe were to ſay ** I have given myſelf as an alms unto you.” — + 

Shafjei is of opinion that marriage cannot be contracted except by the 1555 
words Nit tab and Tazweej, becauſe the term Tamlte (for inſtance) 

does not bear the conſtruction of matrimony either in a literal or 

metaphorical ſenſe; ;—evidently not in a literal ſenſe, this term never 

being uſed to expreſs marriage; nor in a metaphorical ſenſe, becauſe 

a metaphor i is to be underſtood in a particular ſenſe only from the pro- 

priety of its application, which is not the caſe here, the terms NA 

or Tazweej implying conjunction, (as was before obſerved,) and be- 

tween the poſſeſſor and the poſſeſſion no conjunction whatever exiſts. 

The argument of our doctors, in this caſe, is that conſignment ope- 

rates as the principle of a right to a carnal conjunction in the ſuhject 

of it, in virtue of a right in the perſon, (as in the caſe of female 

/laves;) and the right to carnal conjunction is alſo eſtabliſhed by ma- 
trimony; wherefore, as marriage and conſignment thus appear to be 


both principles operating to the ſame end, the latter OP be NE 
rically akon for me former. 


| q | Jn 


Makita may be elated by the uſe of the term Beeya, or 

ale; as if a woman were to ſay to a man ** I have fold myſelf into 

your hands,” and this is approved, becauſe ſale operates as the prin- 

ciple of a right in the perſon, and a right in the perſon is the prin- 

ciple of a right to carnal conjunction, whence the propriety of the 
metaphorical application of ſale to matrimony. 


ACCORDING to the 13 Sabeeh, marriage cannot be contrafted 
by the v(e of the term Marit, or hire,—(as if a woman were to ſay 


v fn rms are fa as are uſed where the woman does not 
ſtipulate any dewer. 8 
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<< T have hired myſelf to you for ſo much; nor by Bdhit, or per- 
miſſion; nor by Ihblal, or rendering lawful; nor by Areet, or an; 
none of theſe operating as the principle of a right to carnal conjunction. 
Neither can marriage be contracted by the uſe of the term Maſee- 
vat, or bequeſt; becauſe bequeſt does not convey any right of poſ- 
ſeſſion until after the teſtator's death ;—and as a contract of marriage 
in expreſ5 terms, referring the execution of it to a period ſubſequent to 
the deceaſe of either of the parties, would be null, fo 7 in 1 _- 


ſent caſe, a fortiori. 


MARRIAGE, where both the parties are "Mwſſulmans, cannot be 
contracted but in the preſence of two male witneſſes, or of one man 
and two women, who are ſane, adult, and Mufſulmnans, whether 
they be of eſtabliſhed integrity of character or otherwiſe, or may ever 
have ſuffered puniſhment as ſlanderers.— The compiler of this work 
obſerves that evidence is an eſſential condition of marriage, the pro- 
phet having declared no marriage is good without evidence; and 
this precept is a proof againſt Malis, who maintains that in marriage 
notoriety only is a condition, and not poſitive evidence.—lt is neceſlary 
that the witneſſes be free, the evidence of ſlaves being in no caſe valid, 
becauſe ſuch are not competent to act in any reſpe& ſui juris: and it 
is alſo requiſite that- they be of ſound mind and mature age, becauſe 
minors or idiots are incapable of acting for themſelves; and it. is/like- 
wiſe neceſſary that they be Muſſulmans; the evidence of x not 
being legal with reſpect to Mela. 


The /ex of the witneſſes is not an effential APE of their com- 
petency, inſomuch that marriage may be law fully contracted in the 


preſence of one man and two women: — neither is the integrity of the 


witneſſes an eſſential condition, inſomuch that (according to our 


doctors) a marriage is valid if contracted in the preſence of two Faſits, 


or unjuſt perſons *.—Shafei maintains that the integrity of the wit- 
neſſes 


* The werd Faſih, which throughout this work is uſed in contradiſtinion to Adil, 
has therefore been rendered, in the tranſlation, wunjuf, which is indeed the moſt common 


acceptation 


Cnar. I. MARRIAGE. 


neſſes is an eſſential condition, becauſe evidence is entitled to reverence 
and reſpect, the prophet having  faid-** pay reverence/ to witneſſes; 
and Fafiks are not proper objects of ſuch reverence, but rather the 
reverſe. To this our doctors reply that Faſi s are competent to act 
for themſelves, and of courſe competency in evidence muſt alſo ap- 
pertain to them, ſince they are not incapacitated from acting with 
reſpect to others; a Fœſ, moreover, is capable of holding the office 
of a Sultan or an Imam, whence it follows that he is alſo capable of 
becoming a Kdzee, or a witneſs. —A perſon who has ſuffered puniſh- 
ment for ſlander, as being ſtill poſſeſſed of general competency, is alſo 
capable of bearing witneſs, ſo far as merely reſpects declaration and 
conſent in matrimony, but no farther, there being a poſitive prohibi- 
tion to the reception of ſuch a perſon's evidence, which, however, 
admits cf exception in the preſent caſe, like that of blind perſons, 
or of the children of the parties, whole evidence, although not ad- 
— in any other . 1s ya allowed 15 marriage. 


Ir a Muſſulman marry a ferais mfidel ſubject in the preſence of 
two male infidel ſubjects it is lawful, according to Abo Yoo/af and 
Haneefa. Mohammed and Ziffer maintain that it is not lawful, becauſe 
their teſtimony, with reſpect to declaration and conſent in marriage, 
amounts to evidence, and the evidence of infidels regarding Muſſulmans 
is illegal; whence it is the ſame in fact as if they had not heard the 
Alan and conſent of the Parties. The argument of the two 
elders, in reply to this objection, is, that evidence is required in ma- 
trimony, not with any view to the aſcertainment of a point of pro- 
perty, (ſuch as dower,) but merely 1 in order to eſtabliſh the huſband's 
right of cohabitation, which 1s in this caſe the * 7 


Ir a man defite another to contract his dau * (being an infant) 


2cceptation of the word; it muſt, 8 be ie to relate to a penn who 


Infidels may 
witneſs the 


marri 


e of 


an infidel 
woman: 


the ne 
tor of 


neglects decorum in his behaviour and dreſs, and mu other n points, rather than to 


ue who is actually kno, 1 to be diſbonef. 
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in marriage to a third perſon, and the other ſhould aceordin gly con- | 


tract his daughter, upon the ſpot, to the third perſon, in the preſence 


of the perſon ſo deſiring, and the act be witneſſed by only one perſon 


| beſides theſe two, the marriage is lawful; becauſe, in this caſe, the 
father, as being upon the ſpot, is confidered as the actual contractor 
of the marriage [on behalf of his daughter;] wherefore the ſecond 
perſon ſtands merely as the negotiator of the contract, and of courſe, 
not appearing as a party in it, is a competent witneſs with the other. 
But, if the father of the infant aforeſaid ſhould go away, and be not 
actually preſent at the execution of the contract, the marriage would 
be null; becauſe the father, as not being preſent, cannot be conſidered 
as the contractor, that appellation properly applying to the other—who 
appears to act, in his abſence, as his matrimonial agent on his daugh- - 


ter's behalf; conſequently here would be only one competent. witneſs 
preſent; and one evidence is not ſufficient; whence the marriage 


would be illegal.— And the rule is the ſame where a father matches 


It is unlawful 


to marry a 
mother, or a 


grandmother, - 


his daughter, (being an adult,) at her deſire, in the preſence of one 
other witneſs; that is to ſay, if the daughter be herſelf preſent at the 
execution of the contract it is legal, otherwiſe not. 2 


7 


SECTION. 


Of the PRonBITED DEGREEs ; that is to ſay, of Women whom it in 
lawful to marry, and of thoſe with whom Marriage is unlawful. 


A MAN may not marry his mother, nor his paternal or maternal 
grandmother ; becauſe the word of Gop in the Koran ſays ** Your 
Aus (that is, your mothers) AND YOUR DAUGHTERS ARE FORBIDDEN 
„% You;” and the primitive ſenſe of the term Am [mother] being 
origin or root, the grandmothers are comprehended in this prohibition. 
The illegality of ſuch a connexion is, moreover, ſupported upon the 


united opinion of all our doctors. 
A man 
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A man may not- marry his daughter on the authority of the 
text above quoted, nor his W to nor Bs of his direct 
deſcendants. 


Ne1THER may a man marry his ſiſter, nor his ſiſter's daughter, 
nor his brother's daughter, nor his paternal- aunt, nor his maternal 
aunt; the prohibition of ſuch in marriage being included 1 in the text 
already quoted. 
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a daughter o 3h 


a grand- 
daughter, 


a ſiſter, a 
niece; or an 
aunt, 


ALL che Weges of aunts are alſo included in this prohibition; to 


wit, maternal and paternal aunts, as well as the aunts of the father, 


and the aunts of the mother, both paternal and maternal :-—ſo alſo the 


daughters of all the brothers; that is to ſay, of the full brother, and of 
the paternal * brother, and of the maternal brother ; ; and, in like 
manner, the daughters of all fiſters, to wit, of the full ſiſters, and of 
the paternal fiſters, and of the maternal ſiſters; becauſe the terms 
Amma, Khala, Okh, and Okht, which occur in the paſſage of the 
KoRAN already cited, apply to all thoſe degrees of kindred. 


IT it not lawful for a man to marry his wife's mother, whether 
he may have conſummated his marriage with her daughter or not, 
the Almighty having prohibited ſuch a connexion in general terms, 
without any regard to that circumſtahce: neither ,is it lawful for a 
man to marry the daughter of his wife; but this only, -provided he 
have already conſummated his marriage. with the latter, becauſe the 
ſacred text reſtricts the illegality of this union to that circumſtance, 
wherefore marriage with" the daughter of the wife is illegal, where 
carnal connexion has taken place with the latter, whether the daugh- 
ter be an inmate of the huſband's Haram or not. It 1s here to be 
obſerved, that the text in the ſacred writings which fays ** Your 


* By the terms ma or paternal, applied to brothers and ſiſters, is to be under- 
ſtood half brothers or half ſiſters, by the father's or mother's ſide, *. 


© WOMEN 


or a mother- 
in-law, 


or a ſtep- 
daughter. 
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** WOMEN WHO RESIDE IN YOUR Harams, BEING THE DAUGHTERS 
„ OF YOUR WIVES WITH WHOM YOU HAVE HELD COHABITATION, 
* ARE UNLAWFUL ro YOU,” has merely reference to cuſtom, and 
does not imply that the reſidence of the daughter in the man's Haram 
along with her mother is unlawful; for it is uſual, when a man, marries 
a woman who has a daughter by a former huſband, that the latter ac- 
companies her mother to bis houſe, and is thence conſidered as one of 


his Har am *. | 2 


* ſtep· mo- Ir ; is unlawful for a man to marry the wife of his kak: or of his 
er, or ſtep- 


28 grandfather, God having ſo commanded, ſaying -<* Mazur Nor 
ther 

Z © THE WIVES OF YOUR  PROGENITORS. | 5 L 
4 1 | 


wh _ NEITHER is it lawful for a man to marry the wife of his ſon, or 
r- 0 


grand daugh- of his grandſon, the Almighty having ſaid WED NOT THE WIVES 


rin lau, 4 OF YOUR SONS, OR YOUR DAUGHTERS WHO PROCEED FROM YOUR 
© LOINS,” 

p 2 22 Ir is not lawful for a man to marry his foſter-mother, or his 

ſiſter, foſter-ſiſter, the Almighty having commanded, faying ** Marry 
© NOT YOUR MOTHERS WHO HAVE SUCKLED YOU, OR YOUR 
„„ SISTERS BY FOSTERAGE ;”* and the prophet has alſo declared, 
Every thing is prohibited by regen of M which is "ol by reaſon 

| „ kindred.” 

or two ſiſters, Ir is not lawful to marry and cohabit with two women being 


ſiſters, neither is it lawful for a man to cohabit with two ſiſters in 


virtue of a right of poſſeſſion, [as being his, flaves,] becauſe the 
Almighty has Gcclared that ſuch cohabitation with ſiſters is un- 
law ful. L 


* This obſervation i is ta 9 with a view to explain an ie in the 
text referred to. 
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Ir a man marry the ſiſter of his female flave with whom he has 


not cohabited, ſuch marriage is approved, the contract being, in this 


caſe, entered into by parties competent in every reſpect.— And this 
marriage being legal and valid, the man muſt not afterwards hold any 
carnal connexion with his female flave, even though he ſhould never 
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| conſummate his marriage carnally with her ſiſter, becauſe a wife 


ſtands, in the law, as a Femina Fututa:— neither ſhould the huſband 
indulge in the connubial enjoyment with this wife until he ſhall pre- 
viouſly have rendered her ſiſter [the ſlave] unlawful to him, and re- 
linquiſhed his right of cohabitation with her, by ſome means or other, 
ſuch as emancipating her, or marrying her to another man, in order 
to avoid the conſtruction of cohabitation with ſiſters; but having fo 
done, he may afterwards cohabit with his wife; becauſe then no 
breach of the law would enſue, ſince a female ſlave is not held in the 
law, merely as ſuch, to be a Fæmina Fututa. 


: 


Ir a man ſhould happen to marry two ſiſters by two contracts *, 


and it be not known with reſpe& to which marriage firſt took place, 
a ſeparation from both the ſiſters muſt enſue; becauſe it is evident 


that his marriage with one of the 7200 is illegal, but it is impoſſible to 


aſcertain with which, by reafon of ignorance of priority ; nor 18 it 


conceivable that a judgment ſhould be pronounced legalizing the mar- 


riage of either, unſpecified, ſince the marriage of both remaining 


unaſcertained, a rule to make the ſame valid would be illegal, as not 
leading to any good or advantage; for the advantage propoſed in ma- 
trimony is procreation, which is unattainable without carnal connexion 


of the parties; and this connexion with a woman unſpecified is inad- 


miſſible: moreover, allowing the marriage to be valid, it would be 
injurious to both, as laying them under the matrimonial refers 


|| | 
* This doubtleſs ſuppoſes a caſe where a man is contraRed' in marriage through 


the agency of others. empowered. by him for that purpoſe, (as ſhall, be ſhewn in an. 


led ge. 


enſuing chapter) and who may engage in 8 contract whos his immediate Know- 


without 


Another caſe 


of two ſiſters. 
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| legally poſſeſs; for all which reaſons their ſeparation 1 is iodiſpenſable. 


A man may 


not marry an 
aunt andniece: 


of it, an half dower is the right of each, according to all the 
doctors. | i= | 


ortwo women 
related within 
theprohibited 
degrees. 


A man may 
marry a wo- 
man and her 


ſtepdaughter. 


1 


priority, or that both ſhould agree, as above, before any decree for 


bane? if the 8 were ſuppoſed a man, a * between 
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without the advantageof the connubial enjoyment, which neither could 


And in this caſe each ſiſter is entitled to receive an half dower, 
becauſe, if either could have been proved to be firſt married, ſhe 
would have had a claim to her fu/{ dower, but the priority of marriage 
of either remaining unaſcertained, the dower is thus divided between 
them. Some have ſaid that this is only where each of the ſiſters re- 
ſpectively maintains the priority of her marriage without cither being 
able to adduce any proofs; but that where they both declare their ig- 
norance of ſuch priority, nothing whatever is to be paid to either, 
until ſuch time as both agree to receive an half dower, as above, be- 
cauſe that is due to them in virtue of a priority unaſcertained, where- 
fore it is neceſſary either that each ſhould reſpectively maintain her 


payment of an half dower to each could be paſſed. But if each ſiſter 
maintain her priority, and both produce equal evidence in ſupport 


* 
FR 
— 


Ir is unlawful for a man to marry two women, of whom one 
is the aunt or niece of the other, the prophet having declared a pre- 
cept, as recorded in the Z4hir-Rawiyet, to this effect. 


28 F 
4 — 4 # a , 1 


Ir is not lawful for a man to marry two women within ſuch de- 
gree of affinity as would render a marriage between them illegal, if 
one of them were a man, — and for the ſame reaſon, becauſe this 
would occaſion a confuſion of Kinred. 


Bur a man RAGS = women, one of them being a widow, 
and the other the daughter of that widow's former huſband by another 
wife, becauſe here exiſts no affinity, either by blood or foſterage.— 

Ziffer objects to this, and maintains that the marriage would be illegal; 


her 
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her and the widow would be illegal, and theſe two conſequently and 
in the ſame predicament, with reſpect to each other, as thoſe in the 


preceding caſe. To this our doctors reply that the illegality there 


ſtated is ſuppoſed to exiſt only in caſes where this ſuppoſition, if ap- 


plied to either of the women, would render their marriage illegal; but 


that does not hold in the preſent inſtance, for if the widow were 
ſuppoſed to be a man, ſhe could lawfully marry the daughter.—And 
it is moreover related, in the Na Sabeeb, that Abdoola the fo of 
Jafr W r ee ee Wr 


Ir a man gn 
daughter are prited to him.—Shaf## maintains that they are not 
prohibited, becauſe Whoredom does not induce Hoormat- Mooſdhirat, 
or prohibition from affmity, as this law of prohibition is a peculiar 
diſtinction beſtowed' upon the ſervants of Gop through the divine 
favour, and whoredom, being a crime, eannot poſſibly induce that 
which is a favour of Gop. To this our doctors reply, that the carnal 
act operates as a principle or cauſe of a mutual participation of blood 
between the parties concerned in it, in virtue of the child which is, 
or may be, the fruit thereof, that partaking of the father and the 


mother reſpectively, in toto, for it is uſually ſaid This child is the 


« offspring of ſuch a man and of ſuch a woman; and this participa- 
tion being thus eſtabliſhed between the child and each of the parents 
reſpe&tively, it is virtually fo between the parents themſelves, becauſe 
although a portion of the child be à part of the mother, yet it is at- 


we ia toto, to the father, whence A part of the mother is attri- 


buted to him; and vice verſa; and a mutual participation of blood 
being thus eſtabliſhed between' the man and the woman, it fol- 
lows that the mother or the daughter of the latter ſtands as the actual 
mother or daughter of the man, becauſe the former would be the 
grandmother of the child produced by ſuch act of Whoredom; ſhe is 
therefore the root of the root of ſuch offspring, and the offspring is the 


Arab. Zinna, meaning either fornication or adultery,-(Vide Sales's Koran.) 


Vo. I. M | branch 


it whotedon'® with a woman, ber mother and Caſes which 
induce ille- + 


gality. 
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branch of a branch from her; and it is inconceivable that the child 


; eee 5 8 4 the 


inſomuch that the uſual ceremonies required by the law, after the 


are recited at large in the Fatduee 8 By ſeeing the pu- 
dendum of a woman is underſtood, ſeeing the entrance of the vagina, 
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ſhould be a branch of a branch from her, unleſs the fornicator were 
conſidered as a branch from her, and the grandmother. the root 
of the fornicator : and the ſame ee ben with 0 880 to the 


Ir a woman touch a mun in luſt a nts print Se {i 
excitat,] the mother and daughter of that woman are thereby pro- 
hibited to him. —Shafei ſays that they are not prohibited. And the 
ſame difference of opinion obtains in caſes where a' man touches a 
woman in luſt, or ſees the pudendam of a woman; or where a 
woman ſees the yard of à man in luſt; in all wich "inſtances our 
doctors hold that the mother or daughter of ſuch wornan are rendered 
unlawful to the man: but Shai maintains a contrary ſentiment, 
arguing that ſeeing or touching do not amount to the ab/olute act, 


carnal act *, are not here neceſſary. To this our doctors reply, that 
ſuch acts as N being 2 cauſe of copulation, ſtand as that conſtruc- 
tively.—lt is to be obſerved, that by zauching in luſt, with reſpect to 
a man, is meant producing a priapiſm with the hand, or increaſing 
the turgudity of the virile member, by the ſame means, where the 
priapiſm already exiſts. This is an approved definition of that phraſe, | 
as to the term J, with reſpect to young men in full vigour and equal 
to the performance of coition; but with reſpect to old men, and 
Inneens (or perſons naturally impotent, ) the exciting of luſt amounts 
only to cauſing the heart to beat more quickly than uſual, or increaſing 
that palpitation where it already exiſts.— By the exciting of luſt. in 
women or eunuchs is. underſtood: ſimply cauſing a deſire of coition, 
or increaſing that deſire where it already exiſts. Theſe definiti 


* Such as ablution; and ſo forth, 


which 
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which is not ſuppoſed pin unleſs ſhe be in in & fecſbty 
poſture. 2 | 


Iy a man indulge in lewdneſs Ce ee ene | 
emiſſion, ſome have fait that this occafions Foornut-Mooſthirar, gt 
prohibition from affinity, [with reſpeck to thie Kindred of that woman; 
but it is certain that this does not octafſon prohibition, becauſe the 
man, by producing an ex-vulval emiffion, manifeſts that coition was 
not his intention; wherefore it does not ſtand as ſuch. And, im like 
manner, if a man enter a woman in ano, ſome have ſaid that this 
occaſions prohibition from affinity, as ſuch ail act amounts to fourhing 
in luſt; but it is certain that this does not occaſion prohibitiot, becauſe 
the carnal oonunction of the ſexes does not ſtand as proereation' on any 
other principle than as it may be the occaſion of offspring, Wich it 
cannot poſſibly de from the performance of the act as above de- 
{cribed. | | 


Ir a man repudiate his wife, either by o complete” or W — 
divorce, it is not lawful for him to marry her fiſter until the expita- 2 
tion of her Hat v. —Sbaſel maintains that it is lawful,” beeauſe by wit during 
either of thoſe forms of ' divorce the former marriage was completely! her Bau. 
diſſolved, inſornuch that if a man were to have carnal knowledge of 
his repudiated wife during her Eat, knawimg the legality of the 
ſame, he would be liable to the puniſhment for whoredom.— To this 
our doctors reply, that whatever tlie nature of the divorce may” Rave 
been, whether reverſible! or complete; the marriage with the firft 
ſiſter does (till, in fact, continue. during her Edu, in virtue of the 
continuance of ſeveral of its effects, ſuch as maintenance, and cuſtody, 
and inability to marry another man; neither does it appear, in the 


book of dirorce, that any puniſhirnent for n is ſpecified in the 


The time ob probation · which · a diverced- woman is to wait before ſhe can engage 
in a oe ond marriage, in order to determine whether or not ſhe be * former. 
See Book IV. Chap. XII. : 


M 2 a; caſe 
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caſe of the huſband having carnal connexion with his repudiated Wife 
within the term of her Edits; although, according to the hook of 
puniſhments, he would incur it, becauſe, by the act of divorce, the 
huſband's right of cohabitation is diflolved, and conſequently any ſub- 
| ſequent cohabitation with her would bear the conſtruction of whore- 
dom ; but yet his other rights are not diſſolved (as was above oblerved,) 
wherefore, if he were to marry. the ſecond ſiſter before the expiration 
of the former's Edit, it would amount to a marriage with two ſiſters 
at one 6 ies which 1s forbidden. | 


of £ . , - , 
i% 4 


Megs A maſter may ory marry his female flave, nor a miſtreſs her 
bondſman, , becauſe marriage was inſtituted with a view that the fruit 
might belong equally to the father and the mother, and maſterſhip 
and ſervitude are contradictory to each other, wherefore it is not ad- 
miſſible that offspring. ſhould thus be divided between the alte aud 
the ſlave. | Bod 


and win | JMARRIAGE with a Kidde. woman is legal, according, to the word 
* 8 of Go, „ WOMEN ARE LAWFUL ro YOU, SUCH. As ARE Mabſanas 
r THE SCRIPTURAL sg rs :“ (the term Mah/ana does not, in this 
| paſſage, imply a Mu//amite, but merely a woman of chaſte reputa- 
tion *.) Free Kitabee women, and thoſe. who are ſlaves, are equal in 

pre of matrimonial . as ſhall be demonſirates hereafter... 

| 

and with IT is nd to mamy a  Mejooſee woman, Gop e fad 
© YE MAY HOLD CORRESPONDENCE WITH THE Mafocſees THE 
*© SAME. As WITH THE Kztdbees, BUT YE MUST , NOT...MARRY 
© THEIR DAUGHTERS, NOR PARTAKE OH THEIR SACRIFICES.” | 


and with Ir is unlawful to marry.a Pagan woman, according to the words 
agans; | | 4 | 


This comment upon the text is meant as an exception to the general definition of 
the term * as explained in the laws concerning N Book VII. 1 V. 


of 


” 


CHAP. * 
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of the. Koran, «« Marty 2 A'WOMAN or the Poebeifiy UNTIL 
66 SHE EMBRACE THE PAITH,” 1 al — 1oeth ct 


il Muſſulman may marry a woman of the Sabeans, ſhe believing 5255 wih 
the ſcriptures, and profeſſing faith in the prophets; but if ſhe worſhip 2 
the ſtars, and believe not in any of the divine ſeriptural revelations, | 
it is unlawful to marry her, — ſuch being idolators. The diverſity of 
opinion which is recorded between Haneefa and the two diſciples, 
originates in their different ideas with reſpe& to the Sabrans; each 
arguing according to his own premiſes, - for Haneefa accounts the 


Sabeans to be Kitdbees ; whereas the two: O_o 8 Ow as 
amen „ 507 2 dhe 3 119i 


„ 


— 


Im is. ; lawful either for 'a man or a woman mY merry Suing the e Minis 
Ihrim * of pilgrimage.—Shafei alledges that it is unlawful. And the — 5 
ſame difference of opinion obtains in the caſe of a Mobrim contracting 
in marriage a woman to whom he is guardian.—Shafei-ſupports his 
opinion upon a precept of the prophet, Mourims marry, not, nor 
cauſe ta marry. In oppoſition, to this, however, our doctors pro- 
duce the inſtance of the prophet himſelf, WhO married.Meyemoona + 
whilſt he was a Mobrim; and with reſpect to the traditionary precept 
cited by Shafei,: as above, it is to be regarded as ſolely applying to the 
act of carnal conjunction; that is ta ſay, the word Nil tab in that 
ſentence. is to be conſtrued into Muttes $,+—as if he had ſaid, Let not 
„ MoHRIMs hold carnal connexion, nor Monk As admit men ro ſuch 
* connexton.””—This indeed: is rather a weak comment, ſince! the 
word Nit tab has never been conſtrued into the admitting of man 
to the commiſſion: of the "carnal act: but the better principle upon 
which to anſwer it is that from the grammatical conſtruction of the 


. tre MAE 
| + A pilgrim, whilſt he remains at Mecca, | 5 


1 Meaning conjunttion in its primitive ente, and marriage in its — uss. ws 
{ Literally An: but generally applied to the Fan bd. n 


ſentence, 


Mufſulmans 
may marry 
female ſlaves. 
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| Gta 95 words of the prophet may be rendered. into. hops a 


negative remark, rather than a poſitive Prabibitian. "1 MA 


Ir is lawful for a Muaſſulman, who is free, to marry aferale ſlave, 
whether ſhe be a Muſlima, or Kitdbeea, although he be in ciroum- 
ſtances to marry a free woman that is to ſay, able to pay a.dower, 
and afford an adequate maintenance to ſuch a woman;—Shafei' ſays: 
that a man cannot lawfully marry a K:t#dbee ſlave, he holding that 
it is not lawful for a freeman ta marry any ſlave except af neceſſity, 
becauſe by ſuch an act he incurs the conſequence. of ſubjecting a por- 
tion of his body to bondage; that is to ſay, his ſeed (which is a 
portion of his body) by entering the womb of a ſlave, is born in 
bondage; neceſſity, therefore, he holds can alone legalize ſuch a mar- 
riage, and conſequently, that ability to pay the dower and maintenance 
of a free woman prohibits a freeman from marrying a ſtave; but from 
this rule he excepts Muſlima flaves. — With our doctors, on the 


other hand, marriage with female flaves of every deſcription: is legal, 


becauſe the text of the Koran, on which the legality of marriage is 


founded, extends to all deſcriptions of women, to flaves as well as to 2 


A man al- 
ready wedded 
to a free wo- 
man cannot 


marry a. ſſa ve, 


thoſe who are free: and, with reſpe&' to What SH objects, tlrat 
H ſuch an act a man incurs the conſequence of ſubjetting a portion of 
& bys body to bondage,” it may be replied that, by marrying a ſlave, a 
man is only withheld from producing free children; but it is not 
thence to be concluded that he, dE facto, ſubjects a portion of his body 
to ſlavery, as this portion (to wit, his ſeed) is neither free nor other- 
wiſe; and as a man is at liberty to abſtain from produeing the child 
itſelf, (either by not marrying, or hy marrying a woman whois. barren) 
it follows that he is nen liberty to abſtain from . a 
ſtate of Vreedom. 


Ir is unlawful for a man already married to a free woman to marry 

a ſlave, the prophet having iſſued a precept to this effect, Do not 
* marry a ſlave upon [along with] a free woman. —Shafei ſays that 
| F 3 the 
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the marriage of ü flave upon 4 fle woinan is lawful to a man who i 
a ſlave; and Malib hkewiſe maintains that it is lawful, provided it be 
with the free woman's confent.—The above precept, however, is an 
anſwer to both, as it is general and' unconditional :—moreover, the 
legality of marriage is a bleſſing to males and females equally, but the 
enjoyment” of it is by bondage teſtricted to one half, in ſomuch that 
flaves can have only two wives, whereas freemen may legally have 
four, (as will be explained hereafter,) and ſlavery operating thus re- 
ftriftively upon males does ſo equally upon females; —upon the former 
it operates by a reſtrition in point of number, as above; but ſince, 
with reſpe& to females, this is impoſſible, it has its effect by a re- 
friction in point of circumſlancrt; for inſtance, by reſtrifting the le- 
gality of the marriage of fetnale flaves to certain particular cireum- 
ſtances, as in the preſent caſe, where- it is admitted only under. the. 
P wives. 


A man may lawfully marry a free woman upon 5 3 the pro- 
phet having ſo declared : —moreover, a woman who is free is law- 
ful under all circumſtances; the principle of reſtriccion een 
ox operating eee eee wi | 

143 La SO GUTTER, 03, 12197 un 

Ir a man marry a ſlave during che Echt of ae divorce of 
another wife who is free, it is null, according to Hane gſa.— The two 
diſciples alledge that it is valid, as under the circumſtances now re- 
cited it does not amount to marrying a ſlave upon à free woman; 
whence it is that if a man were to make a, vow that he would not 
marry another woman upon his preſent wife, and he were afterwards 
to divorce his wife, and to marry another woman during her Eat, he 
would not be forſworn. The e argument of Haneefa, in this caſe, is that 
the marriage with the free wife does ill il ſome ſhape remain, on 
account of the continuance of ſeveral of its effects; wherefore that 
with a ſlave during the term-of the free woman's Edit is not admiſ. 
on a principle of caution: contrary to the caſe of a. vow, as 

4 recited 


but a man 


wedded to a 


ſlave may 


mary a free 
woman. 
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Four wives 


allowed to 


* 


freemen; 


and two to 


ſlaves. 


A man, 
having the 
full number 


of ſlaves, from his tenet as above recited, that“ be marriage of fret- 


quoted, is, however, in proof againſt him, ſince the term N Yo 


many women as a freeman, he holding it as a principle, that a flave, 


natural privileges and enjoyments, and the legality of four wives in 


NM AR R IAG E. bash 
recited above, becauſe | there the intention of the vower goes. only 
to expreſs, that he would not introduce another Wife to the prejudice 
of her Fight, of K. . but HE night of K 2. * 1s annihilated by 


Wege 7 bas Fahy ei n Rog e 


So L 14 ” . * 4 11 Di wy wh 14 > 4 


| bas lan of SHINS 5 em d dige 
1 6 is 1 Fea a Gee to marry four wives, whether free or 
ſlaves: but it is not lawful for him to marry more than four, becauſe 
Gop has commanded. in the KokAx, faying * YE MAY MARRY 
oy WHATSOEVER WOMEN ARE AGREEABLE TO vou, | TWO, | THREE, 
ox FOUR,” and the numbers being thus expreſsly mentioned. any 
beyond what is there ſpecified would be unlawful. —Shgfei alledges a 
man cannot lawfully marry more than one woman of the deſcription 


* 


«© men with flaves is allowable only, from neceſſity ;” the text already 


Le applies equally to free women and to ſlaves. 


" 4 - 


7 
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by is 3 for 2 man Bak 18 A lave to marry more chan two 
women; Malił maintains that it is lawful for a ſlave to marry as 


with reſpect to marriage, is in every particular the ſame as a free 
perſon, inſomuch that (according to him) a flave is authorized to 
marry without his proprictor” 8 conſent.— The argument of our doctors, 
in this caſe, is that ſlavery operates to the privation of one half of the 


marriage being of this deſcription, it follows that the privilege of a 
ſlave extends to the poſſeſſion of rπ] o wives one i in onder that the 
dignity of freedom may be 0 ſupported. ; 
Ir a man, having four wives, repudiate one of 7 it is un- 
lawful for him to marry any other woman during the um za that 
* Impartiality i in cohabitation with his 1 wives. See Chap VI. 8 | 
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wife's Edit, whether the divorce; under which ſhe ſtands repudiated, of wives al- 
be reverſible or complete. Shafei's doctrine differs from this. His 8 
reaſoning, and the reply to it, are the ſame as in the caſe of a man 2 
marrying a ſiſter of his wife during the term of the latter's Edit. . 
A man may lawfully marry a woman pregnant by whoredom, A man may 
but he muſt not cohabit with her until after her delivery.— This is —_—— 
the doctrine of Haneefa and Mohammied.—Aboo Yooſaf ſays that a mar- b by whoredom; 
riage made under ſuch a circumſtance is invalid: if, however, the 
deſcent of the Fætus be known and eſtabliſhed,” the marriage is 
null, according to all the doctors.— The argument upon which A0⁰ 
Looſæ, ſupports his opinion as above, 1s, that the illegality of the 
marriage, in caſes where the parentage of the Fetus is eſtabliſhed, 
originates purely in a principle of tenderneſs towards the Fætus, and a f 
Fætus is an object of this tenderneſs, although it be begot in adultery, 
ſince it is innocent of any offence; whence procuring the abortion-of _ | 
it is illegal; marriage, therefore, with a woman pregnant by adultery 5 
is invalid, equally with one where the parentage of the Fætus is aſ- 
certained, and for the ſame reaſon. Our doctors, upon this point, 
argue that the woman is lawful in matrimony, on the authority of 
the ſacred writings, the Kon Ax ſaying ALL WOMEN ARE LAW- 
** FUE: TO YOU, EXCEPTING THOSE WITHIN THE PROHIBITED DE- 
„ GREEs:” and the prohibition of cohabitation until after delivery, is 
merely on account of the impropriety of ſowing ſeed i in a ſoil already 
impregnated by another, a prohibition which occurs in the traditions, 
With reſpect to what Aboo Yooſaf alledges, that © the illegality of the 
marriage in caſes where the parentage of the Fztus is eſtabliſhed, 
originates purely in a principle of tenderneſs towards the Fetus, — 
it is altogether unfounded, becauſe the nullity of the marriage in that 


caſe originates in a regard for the right, not of the Fatus, but of the 
father. 


cc 


Ir is unlawful to marry a woman taken i in War, being pregnant at 
Vor. I. N the ; 


$7 
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the time of her eapture, * the parentage of her Fatus is aſcer- 


Aman cannot 
contract his 
Am-Walid 
(being preg- 
nant) to an- 


other : 


tained *. 


Is a man contract his Am-Malid, who is pregnant by him, to 
another man, it is null, becauſe the Am-Walid is accounted as the 
Firiſh of her maſter, or partner f his bed, inſomuch that che parent 
age of her child is eſtabliſhed by the law in him, independant of any 


formal claim or acknowledgment thereof on his part; wherefore, if 


but he ma 

ſo contra 
his enjoyed 
female ſlave. 


the marriage were valid, it would induce the exiſtence of a right to 
cohabitation in two individuals with one and the fame woman, a Fight 


which is null, as it would occaſion a doubtful parentage. 


OBJeEcTION,—The Am-Wald being declared the Firdſh of bir 
-maſter, it would appear that his marriage of her to another wools not 
be legal, although ſhe were not pregnant. 

Ruvry. —The Fird/þ right of a maſter in his An- Malid is of but 
weak conſideration ; whence it is, that if he were to deny her child's 


deſcent from him, it would become baſtardized on the inftant, with- 
out any aſſeveration. His-Fixd/þ right in her, therefore, not being of 


any account, independent of pregnancy, is not prohibitory to her 
W . unleſs as connected with that circumſtance. 


Ir a man have carnal connexion with his female ſlave, and after- 
wards contract her in marriage to another man, it is law ful; becauſe 
an abſolute ſlave is not accounted as a Fraſb, or partner of her maſter's 
bed, ſince, if ſhe were to produce a child, the parentage would not be 


eſtabliſhed in him unleſs he were to claim it. But yet it is adviſeable 
that the maſter, previous to contracting her to another perſon, fuffer 


one term of her courſes to elapſe, ſo as to guard againſt the poſſibility 


of his ſeed mixing with that of the other.—It is to be remarked, in 
this place, that the marriage of the flave, under the circumſtance now 


mentioned, being valid, it-is lawful for her huſband to have carnal 


* As neceſſarily proceeding from ſome one of the enemy. 


connexion 
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connexion with her immediately, and RY I "TP purification * Si "Mi 


firſt ſucceeding courſes, ' according to Haneefa and Aboo Yooſuf. — 
Mohammed alledges, however, that it will be laudable in the huſband 
to abſtain from carnal connexion with her until one complete term of 
her courſes ſhall have elapſed, becauſe it is poſſible that there may 
remain in her womb ſeed of her maſter, —wherefore it is requiſite 
that it be purified of that feed, the fame as in a cafe of the purchaſe of 
a female ſlave.— The argument of the two Elders, in this caſe, is 
that the inſtitute of the law, legalizing her marriage, is in itſelf a 
proof that her womb is unoccupied, as the law does not admit any 
marriage to be legal but under that ſuppoſition ; wherefore purifica- 
tion, in the preſent inſtance, is not made a rule, either /audable or 
injunclive: contrary to a caſe of purchaſe, that of a female ſlave being 
held law ful although the be pregnant. 


* * 


Ir a man marry a woman, knowing her to have been guilty of 


whoredom, he may lawfully have carnal connexion with her immedi- 


ately, before her purification from her courſes, according to the two 


Elders: but Mohammed deems it laudable that he have no ſuch connexion 


with her until after her purification.— The reaſoning of each upon this 
point is to the ſame effect as in the preceding caſe. | 


A Nixxan Marr, or uſu uche) marriage, where a man ſays 
to a woman ** I will take the uſe of you for fuch a time for fo 
* much,” is void, all the companions having agreed in the illegality 


of it.—It is related in the Na#/ Saheeh, that In Abbas retracted from 


his firſt opinion and embraced that of the other companions :—for In 
Abbas was firſt of opinion that the wſufru# here mentioned is allow- 
able; but Alee informed him that the prophet had declared it unla - 
ful, upon which he retracted from his opinion of uſufru# being 
allowable :—and In Abbas having thus retracted, all the 8 
appear to have agreed concerning its illegality. 


N 2 - A NixkAHR 


An gude 
ary marriage 
is void; 
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— 5 Lu ANixxan Mowoxxer, or temporary marriage, here a g 
marriage, = marries a woman, under an engagement of ten days (for inſtance) in 
4 the preſence of two witneſſes, —is null. Zier aſſerts that ſuch mar- 
riage is valid and binding, the condition expreſſed of a ſpecified period 
for its continuance being of no effect; becauſe:a marriage is not to be 
held null on account of a null or illegal condition therein expreſſed.— 
The argument of our doctors is that a temporary marriage is of the 
ſame nature with a ſifructuary marriage; and in all contracts regard 
is had to the ſenſe rather than to the letter, wherefore a temporary. 
marriage is null as well as a uſufruftuary marriage, whether the period. 
| ſpecified be ſhort or long; becauſe the principle on which a contract 
of marriage falls under the deſcription of Matdt, or uſi fruftuary, i is its 
containing a ſpecification of time; and the ſame is found in a Nikkah, 


Mowokket, or temporary marriage. „ 


N I a man marry two women by one contract, one of whom is 
riage by one law ful to him, and the other prohibited, his marriage with the one 
MEA. whois lawful holds good, but that with the other is void, becauſe. in 
that only a cauſe of nullity is found: contrary to where a man puts 

together a freeman and a ſlave, and ſells them by one agreement, as 

ſuch fale is null with reſpe& to both, becauſe /a/e is rendered null by 

an invalid condition, and the conſent to the contract of ſale is required 

with reſpe& to the free perſon, in order to the legality of it with 

reſpect to the ave; this is therefore an invalid condition, as ſhall be 
demonſtrated in treating of ſlaues.— It is to be obſerved that the whole 

of the ſtipulated dower, in the caſe now recited, goes to her with 

reſpect to whom the marriage is lawful, according to Haneefa. With 

the two diſciples, on the contrary, the dower is divided into the 

Proper dower to each *, and therefore ſhe with reſpe& to whom the 


marriage is legal receives the amount of her proper dower, and the 


That is to ſay, a done, ſuitable or proportioned to we rank and circumſtance of 
each reſpectively. — 


remainder 
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remainder drops in favour of the huſband; * the ſame is e in 
the Mabhool. 1 


Ir a woman ſue a man ona ha of; marriage, deolaring that hk Caſe of mars - 


an one had married ber, and produce evidence in proof of her affirma- Puckett trees 


tion, and the K4zee accordingly declare her. to be the wife of ſuch. a 
man, and it- ſhould ſo happen that the man had never been actually 
married to that woman, yet he may, after this, law fully reſide with 
her; — and this is a ſign of the authority of a judicial decree (or order 
of the K4zee) in regard to appearance: and if the woman. deſire carnal 
connexion, the man may law fully hold ſuch connexion: with her ;— 
and this is a ſign of the authority of a judicial decree, in reality.—The 
authority of the judicial, decree extending both to appearance and re- 
ality is a tenet of Haneefa; and is alſo found in a p- ion opinion of Aboo- 
2 oo/af, —In a more recent opinion of Aboo T ooſaf, and. with Mohammed 
and Shafei, it is not lawful for the man to have carnal. connexion with 
this woman, becauſe the K4zee has erred in his proof, as the witneſſes. 
bore falſe teſtimony, and an error in the proof deſtroys the authority 
of the decree in regard to reality; wherefore it is, in ſome meaſure, 
the ſame as if the witneſſes were Haves or infidels, in which caſe the 
decree would have no authority either in appearance Or reality; ; and ſo 
it would appear in the preſent inſtance likewiſe; but here the decree. 
has authority in regard to appearance, on account that the witneſſes | 
gave a trae teſtimony i in appearance: yet it has no authority in reality, 
as their teſtimony is falſe in point of. fact; whereas, where the wit- 
neſſes are faves or infidels, the decree is deſtitute of authority: in ap- 
pearance alſo, as the prouf remains uneſtabliſhed even in appearance, 
ſince the diſcovery of their bein g. ſlaves or infidels 18 practicable. The 
argument of Haneefa is that the witneſſes are held, with the K4zee, to 
bear true teſtimony, and this is proof, as it is impoſſible to aſcertain - 
whether their teſtimony be actually true: contrary to the fate of : 
bondage, or the infidelity of witneſſes, as theſe are circumſtances eaſily: . 
known and aſcertained, wherefore their evidence is not prog in any 
4/ | ©. WaJe 
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2 7 Noe the deere being founded on the pro, and the authority 
of the decree, in reſpect to realily, being here poſſible, by previouſly 
taking the marriage for granted, as a matter of neceſſity, it follows 
that the decree has authority in reſpect to reality, in order that the 
contradiction between the two may be obvnted in every ſhape, —for if 
The were not lawful to him In 7ea/7ty; it would occaſion a contradiction 
between the two, inſtead of obviatmng 4 contradiction: contrary to a 
caſe of property claimed generall ly (that is to ſay, without any mention 
of the cauſe of propriety,) ſuch as if a man were to claim a female 
flave generally, and bring falſe evidence, and the Kizee decree the 
Maveto the plaintiff, and it afterwards appear that the witneſs bore 
falſe teſtimony,—for in this caſe the decree has authority in appear- 
ance, but not in reality, becauſe the cauſes of propriety in the flave 
are ſeveral, ſuch as ſale, purrbaſe, gift, and inheritance, and regard 
cannot legally be had to any one of theſe as being prior to the others, 
ſince no one of them has precedence of the others, and to regard the 
whole of them as prior, is impoſſible; wherefore the decree cannot 
poſſeſs any authority [in reality.] Obſerve that the previouſly taking 
the marriage for granted, as a matter of neceſſity, is on account that 
a decree ſigniſies the promulgation of a thing which is eſtabliſhed, and 
not the eſtabliſhment of a thing which is not eſtabliſhed, —for, if it were 
not previouſly taken for granted, it would follow that a decree ſigni- 
ſies the eſtabliſhment of a thing which is aneſtabliſned, wherefore the 
marriage is neceſſarily firſt taken for granted; and this as poſſible in the 
caſe of a claim of marriage, but not in a caſe of general propriety, for 
the cauſes of propriety there are multifarious, and no one of theſe has 
priority over the otherz—in ſuch a cafe, therefore, the n af 
* one cauſe. of e as prior to the others 1 is impoſſible. 
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ot Guardanihip and Equality. 


A womxn who is an adult, and of ſound mind, may be married 8 


by virtue of her own conſent, although the contract may not have engage in the - 
been made or acceded to by her guardians; and this, whether ſhe be a bon ä — 
virgin or a Siyeeba.— This is the opinion of Haneefa and Abvo Too/af, guardian“: 

as appears in the Z4hir Raudyet.—It is recorded, from Aboo. Yooſa 3 
that her marriage cannot be contracted except through her guardian. 
Mohammed holds that the marriage may be contracted, but yet its 
validity is ſuſpended upon the guardian's confent: on the other hand, 
Milk and Shafei aſſert that a woman can by no means contract herſelf 

in marriage to a man in any circumſtance, whether with or without | 
the conſent of her guardians ;—neither is ſhe competent to contract | 

her daughter or her ſlave, nor to act as a matrimonial agent for any 

one, ſo as to enter into a contract of marriage on behalf of her conſti- 

tuent; becauſe the end propoſed in marriage, is the acquiſition of thoſe 

benefits which it produces, ſuch as procreation, and ſo forth; and if 

the performance of this contract were in any reſpect committed to 

women, its end might be defeated, they being of weak reaſon, and 

open to flattery and deceit. — Mohammed argues that this apprehenſion 

is done away by the pemiſfion of the guardian being made a requiſite 
condition. The reaſoning upon which the Zabir Rawayet proceeds 
in this caſe is that, in marrying, the woman Has performed an act 
affecting herſelf only; and to this the is fully-competent, as being fanc A 
and adult, and-capable of diſtinguiſhing good from evil, whence it is 
that ſhe is by law capacitated to act for herſelf in all matters of pro- 
perty, and likewiſe to chuſe a huſband ; neither does a woman re- 
quire her guardian to match her for any other reaſon than as ſne may, 
by that means, avoid the imputation which might. | be thrown upon 

| "IF her 


BY * 
— At A. oe —— —ů —— 


-ubleſs the 
- match be 


u nequal. 


"Book tt 
her modeſty if ſhe were to perform this herſelf; for all which reaſons 
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a woman contracting herſelf in marriage is valid, independent of her 


guardian, although it ſhould be an unequal match; but yet, in the 
latter caſe, the guardian | is at liberty to diſſolve the marriage. — It is 
recorded as an opinion of Haneefa and Ab Yooſaf," that the marriage 
is illegal if there be an inequality between the parties.—lt is alſo re- 


corded that Mohammed afterwards adopted the ſentiments of the two 


elders upon this point, and agreed with them, that the marriage 


here treated of is lawful, and that its validity i is not t ſuſpended | upon 


An adult 
virgin cannot 
be married 


* her 
WIII * 


the approbation of the guardian. 


Ir is not lawful for a guardian to force into marriage an adult 


virgin againſt her conſent. —This is contrary to the doctrine of Shafz, 


who accounts an adult-virgin the ſame as an infant, with reſpect to 


marriage, ſince the former cannot be acquainted with the nature of 


marriage any more than the latter, as being equally uninformed with 
reſpect to the matrimonial ſtate, whence it is that the father of ſuch 
an one is empowered to make ſeizin of her dower Without her-con- 
ſent. The argument of our doctors is that the woman, in this caſe, 
is free, and a Mo&d4tib, (that is, ſubje& to all the obligatory obſer- 
vances of the law, ſuch as faſting, prayer, and ſo forth,) wherefore 
no perſon is endowed with any abſolute authority of guardianſhip over 
her: contrary to the caſe of infants, over whom others are neceſſarily 
endowed with this authority, the underſtanding of ſuch being de- 
fective, whereas that of an adult is held complete, in conſequence of 
her having attained to years of diſcretion ; for, if it were otherwiſe, 
ſhe would not be ſubject to the obſervances of the law: from all which 
it follows that this woman is the ſame as an adult ſon; and that all her 
acts with reſpe& to matrimony are good and valid, the ſame as his 
with reſpect to property; neither is her father empowered to. make 
ſeizin of her dower without her conſent expreſſed or virtually under- 
ſtood, as he is not at liberty to do ſo where ſhe has forbidden him. 


WHENEVER 
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WHENEVER | a guardian, being the ks empowered to engage 
in the contract, requires the conſent of an adult virgin to a marriage, 


if ſhe ſmile or remain ſilent, this is a compliance; becauſe. the pro- 


phet has ſaid A virgin muſt be conſulted in every thing which regards 
« herſelf ; and if ſhe be filent it ſignifies. aſſent; and alſo, becauſe her 
aſſent is rather to be ſuppoſed, as ſhe is aſhamed to teſtify her deſire; 
and laughter 1s a ſtill more certain token of aſſent than ſilence: con- 
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Tokens of 
conſent from 
a virgin. 


trary to weeping, as this manifeſts abhorrence, ſince tears are moſt > 


commonly the effect of grief, and not of joy, which is rarely the oc- 
caſion of them, and therefore not to be regarded. Some have ſaid 
that if her laughter be in the manner of jeſt or derifion it is not a com- 
pliancez nor is her weeping a diſapproval, if it be not ws arg 
with noiſe or limentation. 


Bur if a marriage be propoſed to an adult virgin by any other than 


her guardians, or by a Walee Bayeed, (or guardian of a more diſtant - 


degree than her father, brother, or uncle,) her filence or laughter are 
not ſufficient, until ſhe ſhall from her lips pronounce an explicit com- 


pliance, becauſe here her ſilence might be conſtrued to ariſe from ſhy» 
neſs towards ſuch a perſon as being a' ſtranger, and not from her con- 
ſent to the match; and if it were even to be conſidered as a token of 


approbation, yet, under ſuch a circumſtance, it mult be regarded as 
doubtful; but this is not the caſe if the perſon who propoſes the 


marriage be acting merely as a meſſenger' from her parent, or other 


immediate enatdian ; becauſe to ſuch an one the ſame ſigns of aſſent 
or diflent ſuffice as were ſpecified in the preceding caſe.—It is here to 
be obſerved that, in requiring the woman's conſent as aforeſaid, it is 
requiſite that the huſband ' propoſed to her be particularly named and 
deſcribed, ſo as to enable her to form ſome idea of him, whereby to 
aſcertain her liking or diſlike; but it is unneceflary to name or ſpecify 
the dower; and this is approved, becauſe marriage may be effected 
independent of any dower, as that is not eſſential to it. 
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Ir a man contract an adult virgin in marriage to another without 
her knowledge, upon her receiving intelligence of it the ſame tokens 


_ ſuffice, to ſignify her compliance or approval, as were ſpecified in the 


former caſe; that is to ſay, if ſhe laugh or remain ſilent ſhe conſents, 
or if ſhe weep ſhe diſapproves, provided the perſon contracting on her 


behalf be her guardian, and as ſuch. empowered ſo to contract; but if 


the contract be entered into by any other than her guardian, her con- 
ſent is not underſtood until ſhe ſhall have exprefled the fame in terms; 
and in this, as in the preceding caſe, the naming and deſcribing of the 


. huſband to her is a requiſite condition, but not the ſpecification of the 


dower.—It is to be here obſerved that, if the perſon whoconveys'the 
intelligence to her be a Fazoolee, (that is, one who is neither an agent 
nor guardian,) number or integrity are conditions eſſential to the effect; 
that is to ſay, the information muſt be conveyed to her by two per- 
ſons, or at leaſt by one perſon of knawn good repute, according to 


_ - Haneefa: but if the informer be acting merely as a meſſenger from 


Tokens of 
conſent from 
a Siyecba. 


Caſes under 
which a uo- 
man is ſtill 
conſidered as 
a virgin, in 


the guardian, then neither number nor integrity are conditions, ac- 
cording to all the doctors. There are many caſes ſimilar to this with 
reſpect to the point at preſent in queſtion, ſuch as the recall of an 
den and the reyocation of the privileges of a Mazoon. $41 


Ir a guardian propoſe a "GAA to a Shade, (or nen with 
whom a man has had carnal connexion, ) it is neceſſary that her com- 
pliance be particularly expreſſed by words, ſuch as, I confent to it,” 
becauſe the prophet has ſaid ** SryEEBAS. are to be conſulted, and alſo 
becauſe a Siyeeba, having had connexion with man, has not the ſame 
pretence to ſilence or ſhyneſs as a virgin, and conſequently the ſilent 
ſigns before intimated are not fufficient indications of her aſſent to che 
propoſed alliance. | 1 720 oh ä | 

} WE 

Ir the ſigns of virginity in a girl ſhould happen to be effaced, either 
by leaping or any other exertion, or by a wound, or by frequent re- 
petitions of the menſes, yet ſhe is ſtill to be conſidered as a virgin; 

5 that 
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that is to ſay, her ſilence is a ſufficient ſign of her acquieſcence | „ 


marriage propoſed, becauſe ſhe is ſtill in reality a virgin, the law ac- 8 
counting every woman ſuch who has not had carnal connexion with | 
the other ſex,—and conſequently ſubject to the ſame ſhyneſs and re- 
ſerve, from her not being accuſtomed to. male ſociety.— And if the 
ſigns of virginity be effaced even by fornication, yet ſhe here alſo 
ſtands as a virgin, according to Hanegfa. Aboo Yooſaf, Mohammed, 
and Shafei, are of opinion that the ſilence of ſuch an one is not a ſuf- 
ficient token of conſent to a marriage propoſed, becauſe the is actually 
a Siyeeba, ſince ſhe has actually had 'connexion with man.—Hanegfa © 
in this caſe argues that people in general ſtill ſuppeſe her to be a 
virgin, and hence conſider her ſpeaking as a breach of decorum, and | | 
conſequently ſhe will refrain from ſpeech; her ſilence, . therefore, | | 
muſt be held ſufficient, leſt her delicacy: be violated :. contrary to a caſe Re 

u where a woman has loſt her virginity either in an erroneous or an in- 
valid marriage, as ſuch an one would not be held a virgin with reſpect 
to the point in queſtion, the law having manifeſted her carnal con- 
nexion, by inſtituting, in her caſe, obſervances Which are a conſe- 
quence of it, (ſuch as Edit and Dower,) and by eſtabliſhing the paren- | * 
tage of her child, whereas it recommends, as laudable, the concealment 
of fornication: this, however, is only where the caſe is not of a very 
notorious nature; for if a woman be known. to abandon herſelf to 
fornication publicly, her ſilence would not be deemed ſufficient, .. 


- — * 
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Ir a man ſhould ſay to a woman ** You have heard of your being Caſe of alle. ; 1 

** contraſted to me by our friends, and remained ſilent; and ſhe — ag | 
reply, „No, I refuſed you,” or ** diſſented,“ her declaration is to 
be credited. Zier ſays that the declaration of the huſband is to be 
credited, on account that filence is the original ſtate of man, wherefore 
the perſon who adheres to that is the defendant; and the repulſion of 
the marriage is ſupervenient, wherefore the perſon who adheres to that 
is the plaintiff; the caſe is therefore the ſame as where a perſon enters 
into a contract of ſale under a condition of option, and Slee: a 1 
O2 tion 
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tion after the time of option has elapſed, and the other denies the re- 


jection, — for in that caſe the declaration of the denier is to be credited, 
as he adheres to what is original, to wit, fence. Our doctors, on the 


| other hand, ſay that the huſband, in the preſent caſe, on account of 


Infants may 
be contracted 
by their 

guardians, 


his plea of f#/ence, pleads the obligation of the contract of marriage, and 
conſequently of his being the proprietor of the woman's per fon *; and 
that the wife, by pleading the rejection, ſets aſide the claim of her huſ- 
band, and muſt therefore be conſidered as the defendant, in the ſame man- 
ner as when a depoſitee pleads the reſtoration of a depoſit, and the pro- 
prietor of the depoſit declares that he had not returned it to him; becauſe, 
in ſuch a caſe, the declaration of the truſtee would be credited, fince 
he is in reality the defendant, although in appearance he be the plaintif, 
for he frees himſelf from reſponſibility, and the original ſtate of man 
is freedom, and an exemption from reſponſibility :—it is | otherwiſe 
with reſpect to the caſe of a condition of option in fale, becauſe the 
obligation of a ſale is manifeſted after the lapſe of the time of option, 
and therefore the perſon who pleads the rejection is plaintiſf both in 


reality and in appearance. But here, if the huſband ſhould produce 


evidence in ſupport of his ſilence, the marriage becomes eſtabliſhed: 
if, however, he have no evidence, then an oath muſt not be impoſed 
upon the wife, according to Haneefa.—'This is one out of fix caſes in 
which an oath is incumbent upon the defendant, accor ding to Haneefa, 
in oppoſition to the opinion of the two diſciples; as will be fully 


treated of under the head of fakes. 


ö 


Tux marriage of a boy or girl under age, by the authority of their 
paternal kindred, is lawful, whether the girl be a virgin or not, the 
prophet having declared Marriage is committed to the paternal 
ftindred Malik alleges that this is a power the exerciſe of which 
does not appertain to any of the kindred except the father. —Shaf:i 


maintains that it dern only to ner father or ERNIE and he 


P 4 


* Arab. Booza, i. e. Genitale Mulieris. The phraſe here opted is to be thus under- 
ſtood, in marriage and divorce; throu ghout. W's 44 
| adds 
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adds that this privilege does not appertain to any aſia whatever 
with reſpe& to an infant Siyceba, although he be her father or her 
grandfather. —M4/:& argues that power over freemen is e r 
from neceſſity; but in the preſent inſtance no ſuch neceſſity exiſts, as 
infants are not ſubject to any carnal appetite; yet it is veſted in a 
father, on the authority of the ſacred writings, contrary to what 
analogy would ſuggeſt:—but he alſo ſays that a grandfather, not 
being the fame as a father, is not to be included with him. Our 
doctors, on the other hand, allege that the guardianſhip veſted in a 
father is in no reſpect contrary, but is rather agreeable to analogy; 
becauſe marriage is a point which involves in it many conſiderations, 
| both civil and religious; and it is not perfect unleſs the parties be equal 
in degree according to the cuſtomary acceptation; and this equality 
is not always to be found; wherefore authority is veſted in the father 
to contract his children during their minority, leſt an opportunity of 
marrying them equally might be loſt.— She argues, that entruſting 
the power of contracting marriage to any others than the father or 
- grandfather would be oppreflive upon the child, ſince it is to be ſup- 
poſed that no others are equally intereſted in 1ts welfare or happineſs; 
on which principle it is that kindred of a more diſtant degree are not 
empowered to act with reſpect to the property of infants, a matter of 
infinitely leſs importance than their perſans, and conſequently the acts 
of ſuch, with reſpect to the latter, are unlawful a fortiori.— Our doc- 
tors argue, that affinity is a cauſe of affection in other relations the 
ſame as in the parents, and in whatever degree that may be defective, 
a proviſion is made againſt any evil conſequence, by veſting in the 
child an option of acquieſcence in the match after puberty, which ac- 


quieſcence is neceflary to conſtitute its validity: contrary to the caſe 


of acts with reſpect to property, becaule theſe are capable of repetition, 
fince they are done with a view to the acquiſition of gain, which 
cannot be obtained but by ſuch repetition; and ſuch being the caſe, 
if any loſs ſhould happen in the property, it is irretrievable ; wherefore 
authority to act in reſpect to property is uſclels, unleſs it be abſolute ; 
and 
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and abſolute authority cannot be eſtabliſhed where there is any defect. 
The argument of Shafei, in ſupport of his ſecond propoſition, (to 
wit, "<< that this privilege does not appertain to any guardian whatever 
„with reſpe& to an infant Siyeeba, although he be her father or 
grandfather,” is, that her becoming a Syeeba is to be conſidered as 


endowing her with ſufficient underſtanding and capacity to act and 


judge for herſelf, on account of her being thus accuſtomed to male 
ſociety, wherefore the law operates upon this conſideration, without 
any regard to the abſolute fact of her being endowed with ſuch a por- 
tion of underſtanding or not, as that is a matter which does not 


readily admit of aſcertainment. To this our doctors reply, that the 
infant requires a guardian whoſe tenderneſs and affection muſt be ne- 


ceflarily admitted; neither can her acquaintance with the other ſex 
be conſidered as endowing her with any additional portion of under- 


ſtanding in regard to mankind, without concupiſcence, which, in a 
child, does not exiſt. —It may alſo be further obſerved that the pre- 


cept of the prophet already quoted is general and indiſcriminate, and 


therefore includes all relations equally; which makes it a ſufficient 


. -Caſe in 

hich the 
marriage of 
Infants con- 


tinues bind- 
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anſwer to Malit and * 


RELATIONS. and in the ſame order in point of authority to con- 
tract minors in marriage as they do in point of inheritance ; but this 
authority, in the more diſtant relatives, is ſuperceded by the exiſtence 


.of thoſe of a nearer degree. 


Y V 


Ir the marriage of infants be contracted by the fathers or grand- 
fathers, no option after puberty remains to them; becauſe the deter- 


mination of parents in this matter cannot be ſuſpected to originate in 


ſiniſter motives, as their affection for their offspring is undoubted; 


Wherefore the marriage is binding upon the parties, the fame as 1 whey 
had themſelves entered into it after maturity. C 


Bur 
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Bur if the contract ſhould have been Executed: by the authority of Caſe which 

others than their parents, each is reſpectively at liberty, after they * of ac- 

become of age, to chuſe whether the marriage ſhall be confirmed or Wewer. 

annulled.— This is according to Haneefa and Mohammed. Aboo Yooſaf 

maintains that, in this caſe alſo, no option remains to them, ſince he 

conſiders all guardians to be the fame as parents. To this Haneefa 

and Mohammed reply, that the more diſtant the guardians ſtand in 

their affinity to the parties, the leſs warm are their affections fuppoſed 

to be; whence it is to be apprehended that, in contracting the mar- 

riage, ſelf intereſt, or ſome other ſiniſter motive, might operate in 

their minds to the diſadvantage of the infant under their guardianfhip, 

an evil which is provided againſt by leaving an option to the infant 

after maturity.—lt is to be obſerved, however, that this caſe, apply- 

ing generally to all except the father and grandfather, includes the 

mother of the infant, and alſo the Kdaee; becauſe the former, as 

being a woman, is deficient in judgment; and the latter, as a ſtranger, 

in affection; and conſequently a right of option muſt be reſerved to the 

infant after maturity. lt is alſo to be remarked that, in diffolving the 

marriage, the decree of the Kdace is a neceſſary condition in all 

caſes of option exerted after maturity: contrary to the rule in the 

exertion of a ſimilar right of option after manumiſſion; that is to ſay, 

if a maſter marry his female ſlave to any per ſon, and afterwards emarr- 

cipate her, ſhe will have a right of option upon her emancipation ; ; If 

ſhe pleaſe the marriage continues, but if the diſapprove it is diſſolved; 

and the decree of the Kizee is not effential to ſuch diffolution : but 

it is otherwiſe in the caſe of option after maturity; becauſe that option 

15 reſerved with a view to guard againſt injury to'the other tights of 

the parties, which might occur in a variety of inſtances, and which, if 

admitted, (as, if the marriage were ab/oluze, they mult be,) would 

be calculated to introduce many evils into the married ſtate, ſince the 

guardian might, for inſtance, in executing the contract, agree to an 

inadequate dower, or to an unequal match; and as the diflolution of 

the marriage thus tends to affect other rights, a decree of the Kizee 

18 
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is eſſential thereto: but, in the caſe of the female ſlave, the right of 


option after emancipation is intended as a ſecurity againſt an evident 
injury to herſelf, as the huſband's power over her is extended, and his 
authority, as well as her obligations, in many reſpects enlarged, by 
her emancipation from ſlavery; whence it is that this right of option 
is reſtricted to ſeinale ſlaves only, and does not extend to males, to whom 
the above principle would not apply; and ſuch being the caſe, the diſſo- 
lution of her marriage is to be regarded merely as the removal of a 
hardſhip from herſelf, in which the decree of the K4zee is no way 
neceſſary, ſince all perſons are entitled to relieve themſelves from 
evil. * 

Ir the female, thus contracted during infancy, be of age when 
the marriage is firſt mentioned to her, and ſhe upon that occaſion 
remain ſilent, her ſilence, (according to Haneefa and Mohammed,) is to 
be conſtrued into conſent; but if ſhe continue ignorant of the con- 
tract, her right of option is {till reſerved to her, until ſuch time as ſhe 
is informed of it, and remain ſilent as above. Mohammed, in this caſe, 
makes it a condition that the girl be duly informed of the marriage, 
becauſe ſhe cannot exert her right of option without a knowledge of 
that circumſtance, as the guardian may effect the marriage altogether 
unknown to her, and it may conſequently happen that ſhe never hears 
of it, and of courſe ſhe would remain excuſed (as to her flence) on the 
ground of ignorance; but he does not make a knowledge of her right 
of option a condition, becauſe that is an inſtitute of the law, and 
ignorance is no, plea with reſpe& to an inſtitute of the law, with 


which it is ſuppoſed that every perſon ought to be acquainted; the 


caſe is otherwiſe with a female flave, who being employed in the 
ſervice of her maſter has no opportunity to obtain any knowledge of 
the law, wherefore ignorance of this point is a good plea i in favour of 
the continuance of her right of option. | . 


Tux right of option in a virgin, after maturity, is done away by 
5 © Ns her 


o 
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her ſilence; but the right of option of a man is not done away by the 
ſame circumſtance, nor until he expreſs his approbation by word or 
by deed, ſuch as preſenting her dower, cohabiting with her, and fo 
forth : and in like manner the right of option of the female after ma- 


turity, (in a caſe where the huſband has enjoyed her before ſhe at- 


tained to that ſtate,) is not annulled until ſhe expreſs her conſent or 


diſapprobation in terms, (as if ſhe were to ſay J approve,” or, I 


« diſapprove, ) or until her conſent be virtually ſhewn by her con- 


duct, in admitting the huſband to carnal connexion, and ſo forth. 


THE option of maturity of a virgin is not protracted to the end of Degree of he 
the aſſembly *; but that of a Siyeeba, or a youth, is not annulled even of a right of 


by the riſing from the aſſembly, becauſe the option of maturity is 
eſtabliſhed by diſſent, on account of the apprehenſion of the ends of 
marriage being defeated ; and whatever is eſtabliſhed by diflent is an- 
nulled by aſſent, on account of its advantage being obtained; now the 
ſilence of a virgin is aſſent, but not that of a Siyeeba, or a youth; 
wherefore the option of the former is annulled, but not that of the 
two latter :—-moreover, a S:yeeba's option of maturity + has not been 
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eſtabliſhed by the act of her H band, as is evident; and a cireumſtance 


which is not eſtabliſhed by the act of the huſband is not reſtricted to 
that aſſembly, ſince that only which is delegated ] is fo reſtricted, as 


ſhall be hereaſter demonſtrated 8. contrary to the option of manu- 


miſſion, as that is not annulled by ſilence, but is protracted to the 


end of the aſſembly, and annulled by the riſing from the aſſembly, 
becauſe the option of manumiſſion is eſtabliſhed by the act of the 


* Arab, Majlis, meaning the place or company in which ſhe may happen te be at the | 


time of her attaining maturity. It is treated of at large elſewhere. Vide Index. 


+ By option of maturity, and option of manumiſſion, is meant, option of acquieſcence 


after maturity, or after manumiſſion. 

t Namely a power of divorce, 

$ See Book of Divorce, Chap. III. 
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7 maſter, namely, emancipation ; ; and hence regard is had to the 
Malis in this caſe, as well as in that of a woman endowed by her 


Separation in 
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heritance in 


the marriage 
of infants. 


Perſons in- 


eapable of 


acting as 
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A ſeparation between a huſband and wife in conſequence of option 
after maturity is not divorce, from whatever ſide it proceed, becauſe 
it may. with propriety proceed from the wife, whereas divorce cannot. 
And fo alſo, ſeparation in conſequence of option after manumiſſion is 
not divorce, for the ſame«reaſon. 


| Ir a girl who has been contracted in marriage by her guardians, as 
already ſtated, ſhould die before the attain maturity, her huſband in- 
herits of her: and, in like manner, if a youth ſo contracted would dic 
before he attain maturity, his wife inherits of him; —and ſo alſo, if 
either ſhould happen to die after maturity, without a ſeparation having 


taken place; — becauſe the marriage contract was regular and valid ab 


origine, and would remain fo, until diflolved by the diflent of one or 
both of the parties in the event of their arriving at maturity; but this 
being precluded by the demiſe of one of them, the marriage continues 
good for ever; and conſequently all the mutual privileges eſtabliſhed 
in the parties by the marriage are irreverſibly confirmed by the de- 
ceaſe of either of them :—contrary to the eaſe of a marriage contracted 
by an unauthorized perſon, where, if either of the parties were to 
die before aſſent being duly expreſſed, the other would not inherit; 
becauſe, in this caſe, the exiſtence of the marriage is ſuſpended upon 
the conſent of the parties, and is conſequently rendered null by the 
demiſe of either previous tothe declaration of their will in it ; whereas, 
in the other caſe, the deceaſe of either party, previous to maturity or 
ſeparation, as aforeſaid, does not annull, but rather confirms their mar- 
riage. 


AvuTHORITY to contract others in marriage is not veſted in a ſlave, 
an infant, or a lunatic, becauſe ſuch perſons, being conſidered in law 


as 
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as incapable of acting for themſelyes, are incompetent to exerciſe any — in 
authority over others, a fortiori: moreover, this authority is eſtabliſhed 

in guardians and others out of tenderneſs to perſons who, from their 

ſituation, require attention and care, (ſuch as infants and lunatics;) 

but this would not be manifeſted by committing the execution of 
marriage, on their behalf, to perſons of the above deſcriptions. 


AN infidel cannot be veſted with this authority with reſpect to a 
Muſſulman, male or female, becauſe the word of Gop ſays Ht 
© DOTH NOT ADMIT INFIDELS TO ANY CLAIM UPON BELIEVERS;” 
and, if this authority were veſted in infidels, it would be admitting 
them to ſuch a claim: and hence alſo it is, that the evidence of in- 
fidels regarding Muſſulmans is not admitted; and, upon the ſame prin- 
ciple, that Mufſulmans and 1nfidels cannot inherit of each other. 


AN infidel is veſted with this authority with reſpect to his children 
who are infidelt, the word of Gop ſaying INFIDELS MAY EXERCISE + 
* AUTHORITY OVER IVFIDELS;”” Whence it is that the evidence of 
infidels regarding infidels is admitted, "wy that inheritance obtains m—_ 


them. 


In defect of paternal relations, authority to contract SIRE AN ap- Maternal re 
pertains to the maternal, (if they be of the ſame family or tribe,) 1 fn may, 
ſuch as the mother, or the maternal uncle or | aunt, and all others 2 pater- 
within the prohibited degrees, according to Haneefa, upon a principle 
of benevolence. — Mohammed alleges that this authority is not veſted 
in any except the paternal kindred; and there is alſo. an opinion of 
Haneefa on record to this effe&, —Of Aboo Yoo/af two opinions have 
been mentioned ; according to that moſt generally received, he coin- 
cides with Mohammed: and their arguments on this ſubject are twofold : 

FIRST, the prophet has declared Marriage is committed to the pa- 
'* ternal kindred,” (as was before quoted;) SECONDLY, the only 
reaſon for inſtituting this authority is, that families may be preſerved 

F-2 | from 
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from i improper or enequal connexion; and this guard over the honour 
of a family is committed to the paternal relatives, whoſe peculiat 
province it is to take care that their ſtock be not expoſed to any mean 
or debaſing admixture, ſo as to ſubject them to ſhame. The argu- 
ment of Hannefa is, that authority to contract marriage is inſtituted 
out of a regard to the intereſt of the child, which is fully manifeſted 
by committing it to perſons whoſe relation to the infant is ſo near as to 


render them miceeſted i in its welfare. 


Ir the Maw/a* of an infant female flave, having emancipated 
her, ſhould contract her in marriage, it is lawful, although ſhe 
have relations within the prohibited degrees upon the ſpot, provided 
there be not among them any relations of the paternal deſcrip- 
tion, becauſe the Mawla ſtands. as a paternal relation with reſpect 


to her. 


WHERE perſons are deſtitute of any natural guard an; the mn 
rity of contracting them in marriage is veſted in the In4m or the K. 
zee; becauſe the prophet has, in his precepts, declared 1 bein 
* deſtitute of guardians have a guardian in the Sultan. 


Ir the parents, or other firſt natural guardians of an infänt, ſhould 
be removed to ſuch a diſtance as is termed Gheebat- Moonkatat, it is in 
that cafe lawful for the guardian next in degree to contra& the infant 
in marriage. Zier and Shaſei allege that it is not lawful, becauſe 
this authority is veſted in the firſt guardian as a right, in order that 
the family may be preſerved from the ſhame occaſioned by the infant 
forming a degrading connexion ; and this being a po/itrve right, cannot 
be annulled by the abſence of the party, as the law does not admit 
abſence to be deſtructive of a right; and hence it is that if the abſent 


guardian were to contract the infant in marriage on the ſpot where he 
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of a more diſtant degree is not veſted with authority in the exiſtence of 
a nearer relative, ſince the more diſtant is precluded by the nearer. — 


marriage is inſtituted out of regard to their intereſt, as was already 
noticed; whence it is that this authority is not admitted over any, 
excepting ſuch as are incapable of paying the neceſſary attention to 
their own intereſt; and this regard 15 not manifeſted in committing 
the buſineſs of marriage to the nearer guardian, who is abſent, as 
from the exertion of his prudence or good ſenſe no advantage can, in 
that ſituation, be eaſily derived; the authority, therefore, in this 
caſe, devolves to the guardian next in degree who is preſent :— 


moreover, as, in caſe the firſt guardian were to die, or to become 


inſane, the authority would devolve to the next in degree, fo does it 


likewiſe in the preſent caſe. And with reſpe& to- what Zifer and. 
Shafei have advanced, that if the abſent guardian were to contract 
„ the infant in marriage on the ſpot where he may at that period 
„happen to be, it is lawful,” —the aſſertion is not admitted: but 


The argument of our doQtors is that authority to contract minors in 
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even granting this, it is ſtill to be obſerved, that although the more 


diſtant guardian be further removed from the infant in point of con- 


ſanguinity, yet, being upon the ſpot, he is enabled to tranſact for the 


latter, with the advantage of immediate and local knowledge; and 
vice verſa of the other guardians. Thus they ſtand upon an equal 


footing with reſpect to authority; and whoever of them may enter 


into a contract of marriage on behalf of the infant, the ſame holds 
good, and is not liable to be ſet aſide. By the abſence termed'Gheebar- 
Moonkatat, is to be underſtood” the guardian being removed to a city 
out of the track of the caravans, or which is not viſited by the caravan 


more than once in every year; ſome, however, have defined it to. 


ſignify any diſtance amounting to three M Ae 


Ir a lunatic woman have two guardians, one her ſon and the other 
her father, the 9 of diſpoſing of her 1 in marriage reſts with 
the 
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the former and not with the latter, according to Hausefa and Aboy 
Yooſaf. Mohammed ſays that the father is her guardian in this reſpect, 
as feeling a more lively intereſt in her than the ſon.— The argument 
of the two Elders is that a fon is prior to all others of the parental 
kindred; and the right of guardianſhip goes by this right of priority, in 
preference to affection: thus any paternal kinſman (fuch as the fon of 
the father's brother, for inſtance,) is in this reſpect prior to the ma- 
. ternal grandfather, although the natural affection of the Latter, be ad- 
| mitted to be the ſtrongeſt. | 


- — * 6 — i 2 
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SECTION. 4 Hal 


* K Ar Ar, or r 


Definitionof KArAr, in its literal ſenſe, means equality.—In the language of 
aye. '. koi ſignifies the equality of a man with a woman, in the ſeveral 
. particulars which ſhall be immediately ſpecified. 1 


Equality ne- In marriage regard is had to equality, becauſe the prophet has 
— 9 commanded, ſaying, Take ye care that none contract women in mar- 
riage but their proper guardians, and that they be not ſo contracled 

<« but with their equals; and alſo, becauſe the defirable ends of mar- 

riage, ſuch as cohabitation, ſociety, and friendſhip, cannot be com- 

pletely enjoyed excepting by perſons who are each others equals, (ac- 

cording to the cuſtomary eſtimation of equality,) as a woman. of high 

rank and family would abhor ſociety and cohabitation with a mean 
| Mew” man; it 1s requiſite, therefore, that regard be had to equality with 
| reſpect to the huſband; that is to ſay, that the huſband be the equal 

| ol his wife; but it is not neceſſary that the wife be the equal of the 

| | huſband, fince men are not degraded by cohabitation with women 
| who are their inferiors.— It is proper to obſerve, i in this place, that one 


reaſon 
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reaſon for attending to equality in marriage is, that regard is had to 
that circumſtance in confirming a marriage and eſtabliſhing its vali- 
dity; for if a woman ſhould match herſelf to a man who is her in- 
ferior, her guardians have a right to ſeparate them, ſo as to remove 
the diſhonour they might WT ſuſtain W it. 


5 


EQUALITY is regarded with e to 8 this being a ſource 
of diſtinction among mankind; thus it is ſaid a Kooraiſh i is the equal 
«of a Kooraiſh throughout all their tribes;”* that is to ſay, there is 
no pre-eminence among them, between Haſhmees and Niflees, Teye- 
mees or Adwees; and in like manner they ſay, an Arad is the equal 
of an Arab. This ſentiment originates in a precept of the prophet 
to this effect; and hence it is evident that there is no pre- eminence 
conſidered among the Kooraiſb tribes : and with reſpect to what Imim 
Mohammed has advanced, that **. pre-emimence is not regarded among 
„% the KoORAISH tribes or families, excepting where the ſame is noto- 
„ rious, ſuch as the houſe of the KHALIrs,“ his intention in this ex- 
ception was merely to ſhew that regard ſhould be had to pre- eminence 


in that particular houſe, out of reſpe& to the Xiliſet, and in order 


to ſuppreſs rebellion or diſaffection; and not to ſay that an original 
equality does not exiſt throughout. The Naoraiſbes are the deſcendants. 
of Ndz:r ſon of Kandan, as is univerſally known.——[bn-Hzyr has ſaid 


that the Koorayhees. are deſcended of Kihr the ſon of Malt. The 


term Kooraiſb is a diminutive of Kurſh, which means a body of people, 


* 
. 


mana — 


or congregation; and this appellation Was originally applied to them, 


becauſe they were accuſtomed to trade through different cities and 
countries, and after being thus ſcattered, uſed to re- aſſemble at Mecca. 
The Arabs are thoſe who derive their deſcent from a ſtock anterior to 
Ndzir, or (according to lon-Hr ir) anterior 0 Kibr. 


Tur 8 Babala tribe are not the ices Arabs of any other 


deſcription whatloever, they being notorious throughout Arabia for 
3 ; every 
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every ſpecies of vice; and none of thoſe before mentioned elteem meth 
as upon an equality with themſelves. 754 


MawaALEEs, that is to ſay, Ajims,- who are eſther oration 
nor Arabs, are the equals of each other throughout, regard not being 


had among them to lineage, but to Ham. — Thus an Aim whoſe family 


have been "Muſſulmans for two or more generations 1s the equal of one 
deſcended of Mufſulman anceſtors ;—but one who has himſelf em- 
braced the faith, or he and his father only, is not the equal of an 
Ajim whole father and grandfather were Muſſulmans ; becauſe a family 
is not eſtabliſhed under any particular denomination (ſuch as Mufſul- 
man, for inſtance,) by a retroſpect ſhort of the grandfather.— This is 
the doctrine of Haneefa and Mohammed, Aboo Yooſaf ſays that an in 
whoſe father is a Muſſulman is the equal of a woman whoſe father and 


nn are Muſſulmans. 


AN Mii aka is the firſt of TY family profeſling the faith is not whe 


FI 


Equality in point of ati is the ſame as in point of Mam, in all 
the circumſtances above recited, becauſe bondage is an effect of 
infidelity, and the properties of eum and turpitude are therein 
found. 


| REGARD is to be had to equality in piety and virtue, according to 
Haneefa and Aboo Yooſaf; and this is approved, becauſe virtue is one 
of the firſt principles of ſuperiority, and a woman derives a degree of 


ſcandal and fhame from the profligacy of her huſband, beyond what ſhe 


ſuſtains even from that of her &;ndred.— Mohammed alleges that poſitive 
equality in point of virtue is not to be regarded, as that is connected 
with religion, to which rules regarding mere worldly matters do not 
apply; excepting where the party, by any _w or ang miſcondu@, 

| | (ſuch | 


— 
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(ſuch as a man expoſing himſelf naked and intoxicated in the 285 
ſtreet, and ſo forth, _ have ITO IRE) and contem wa 


BayALITY is to be ra with abs to property, ivy which 
is underſtood a man being poſſeſſed of a ſufficiency to diſcharge the 


dower and provide maintenance; becauſe if he be unable to do both, 
or either, of theſe, he is not the equal of any woman; as the dower 
is a conſideration for the carnal uſe of the woman, the payment of 
which is neceſſary of courſe; and upon the proviſion; of a ſupport to 
the wife depends the permanency of the matrimonial connexion; and 
this is therefore indiſpenſable @ fortiori.— This, according to ſome, is 
found in the ability to ſupport a wife for one month only; but others 
lay for a year. By a man poſſeſſing ſufficient to enable him to diſ- 
charge the dower, is underſtood his ability to pay down that pro- 
portion of it which it is cuſtomary to give immediately upon/the mar- 
riage, and which is termed Modji/, or prompt; the remainder, 
termed the Mowyil, or deferred, it is not uſual to pay until a future 
ſeaſon; and hence it is that the ability to pay that part of the dower 
is not made a condition.—Aboo, Yooſaf teaches that regard is to be 
had only to the man's ability to ſupport his wife, and not to the diſ- 
charge of the dower, becauſe the latter is of a nature to admit of delay 
in the payment, but not the former; and a man is ſuppoſed to be 
ſufficiently enabled to pay the dower where his father is in good cir- 
cumſtances. According to the doctrine of Haneefa and Mohammed, 
however, the fortune of the man is to be conſidered in general, 
(without regard to any particular ability, ) inſomuch that a man who 
may even be qualified both to pay the dower and to provide ſubſiſtence, 
yet may not be held the equal of a woman poſſeſſed of a large pro- 
perty; ſince men conſider wealth as conferring ſuperiority, and poverty 
as inducing contempt. . Aboo Yooſaf, on the other hand, maintains 
that wealth is not to be regarded in this reſpect, ſince it is not a thing 
of a ſtable or permanent nature, as property may be acquired in the 
morning and loſt before night, 
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_ Eoyarirty is to be regarded in trade or profeſſion, — to 


Aboo Y, oofaf and Mohammed. There are two opinions recorded of 
Haneefa upon this point; and there is alſo an opinion related of Aboo 


 Togaf, that the profeſſion is not to be regarded, unleſs where tis of 


ſuch a degrading nature as to oppoſe an unſurmountable objection; 


ſuch for inſtance as barbers, weavers, tanners, or other wth in 


Caſe of a 
woman con- 
tracting her- 
ſelf on an in- 
adequate 
dower. 


leather, and ſcavengers, who are not the equals of merchants per- 
fumers, druggiſts, or bankers.— The principle upon which regard is 
to be had to trade or profeſſion is, that men aſſume to themſelves a 
certain conſequence from the reſpectability of their callings , whereas 


a degree of contempt is annexed to them on account of the meanneſs 


thereof. —But a reaſon, on the other hand, why trade ot profeſſion 
ſhould not be regarded is, that theſe are not abſolute. upon a man, 
ſince he is at liberty to leave a mean profeſſion for one of a more 
honourable nature. | | iP 


Ix a woman contract herſelf in marriage, conſenting to receive a 
dower of much ſmaller value than her proper dower *, the guardians 
have a right to oppoſe it, until her huſband ſhall agree either to give 
her a complete proper dower, or to ſeparate from him.— This is ac- 
cording to Haneefa.—The two diſciples maintain that the 'guardians 
are not poſſeſſed of any ſuch authority; and their argument is, that 
whatever the dower may be above ten Dirms is the right of the 


woman, and no perſon is to be oppoſed in relinquiſhing that Which 
is her own; as where a woman, for inſtance, chuſes to relinquiſh a 


part of the dower, after the amount of it has been ſpecifically ſtipu- 


lated, To this Haneefa replies, that the guardians aſſume a certain 
degree of reſpe& and conſideration from the magnitude of the dower; 


and its ſmallneſs is an occaſion of ſhame to them; wherefore re- 
Sard! is had to that, as well as to equality: contrary to the caſe of a 


woman relinquiſhing her claim to any part of her dower after it has 


® The nature of the proper dower is fully explained in the next chapter. 
"a been 
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been ſpecifically ipulated, t a We falls Pen the guardian 
from ſuch derelictio n. | 


Is a father ſhould coli; in ee his infant daughter, es 
ing to a very inadequate dower; or, if he ſhould contract his infant 
ſon, engaging for an extravagant dower, yet this is legal and valid 
with reſpect to them. — This, however, is not lawful to any except- 
ing a father or grandfather, according to all the doctors. The two 
diſciples have ſaid that diminution or exceſs in the dower is illegal 
only where it is very apparent; that is to ſay, a contract of marriage, 
involving any very diſproportionate exceſs or deficiency of dower, is 
not held by them to be legal; becauſe the authority of a father or 
grandfather to contract infants in marriage is founded upon the ſup» 
poſition of their regard for the intereſt of thoſe infants, and therefore, 
where this regard does not appear, the contract is null; and in agree- 
ing for a deficient dower on behalf of a female infant, or for an ex- 
ce/ſrve one on behalf of a male, no regard to their intereſt whatever 


Caſe of a fa- 
ther contract- 
in 8 his infant 
child on adiſ- 
proportionate 
dower. 


is manifeſted. —Similar to this is a cafe of purchaſe or ſale; that is to 


ſay, if a guardian were, on behalf of an infant, to ſell a thing for leſs 
than its value, or to buy a thing for more than it is worth, at an 
exceſſive diſproportion, ſuch fale or purchaſe would be invalid; and 
lo alſo in marriage: and hence it is that no perſon is empowered, 


with reſpect to deficient or exceſſive dowers, excepting a father or 


grandfather,—To this Haneefa replies, that the law here reſts ſolely 
upon whatever affords an argument of tenderneſs for the infant, and 
Mat is found in nearneſs of affinity; and in marriage there are many 
conſiderations of more weight and moment than the dower, whereas, 


in tranſactions which concern property, that only is a conſideration. | 


and where that which is the end appears to be defeated, their autho- 
rity is done away,—But with reſpe& to others than the father and 
grandfather, no regard is had to affinity as an argument of tenderneſs 
in the preſent caſe, ſince that exiſts in them in a fraller degree. 
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A e Ir a man contract his infant daughter to a ſlave, or his infant ſon 

infant child to a female ſlave, it is lawful.— The compiler of the Hediya obſerves 

alla. that this is according to Hanegſa, who argues that the father's neglect 

of equality in this inſtance muſt be ſuppoſed to ariſe from ſome other 

_ conſiderations of greater weight, wherefore the ſaid contract of mar- 

riage is lawful; but if it ſhould appear that the parent has adopted ſuch 

0 a match without any view to a particular advantage, the contract is in 

that caſe null: and the two Elders coincide with Haneefa in this 

opinion.—According to the two diſciples the contract is illegal, be- 

cauſe it involves a twofold diſadvantage with reſpect to the infant ;— 

a want of equality in the firſt inſtance; and ſecondly, a want of re- 

ſidence, as a ſlave cannot be or remain any where but with the owner's 
conſent. nter WIG | 


Z 


8 SE OTTO ggg. 
2 Power of Aozxor 20 e Maniac: 


Agents in AGENTS in matrimony are perſons employed and wakoiiadi by 
marria Pp 
tele powers... parties concerned to enter into contracts of marriage on ther 


behalf; and the Kees ſo een is termed i n 


Ir is lawful for a nephew to contract the Aogüter of his 
uncle in marriage with himſelf.— z * alleges that this is un- 
lawful. 


bf of: 
Ir a woman give authority to a man to contract her in marriage 
with himſelf, and he accordingly e execute the contract in the preſence 
of two witneſſes, it is lawful. Ziſſer and Sbqſei affirm that this s 


illegal, becauſe no perſon is competent to transfer and make * 
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the proprietor ofsthat which is transferred; as in a caſe of /ale, for 


inſtance, where, if the proprietor conſtitute a perſon his agent of fale 
_ with reſpect to any particular property, and the agent ſell the fame to 


himſelf, both the agency and the ale are void, no man being com- 


petent to act as the transferrer of property, and to become himſelf the 
maſter of that property.—Shafei, however, alleges that a guardian 
may lawfully contract his ward to himſelf on the plea of nesgſity, fince, 
if he were not allowed this privilege, ſhe might never be married; but 
a mere agent has no ſuch plea, becauſe in this caſe her guardian will 
contract her x. Our doors, on the other hand, argue that an agent 
in matrimony is merely a negotiator, and the obligations of the contract 
do not, in any reſpect, affect the contractor of a marriage; neither 


would any objections which may ariſe apply to the ſimple negotiation, 


but to the rights and obligations which it involves: contrary to the 
caſe of ſale, as cited by Ziffer and Shafei, becauſe there the agent ap- 
pears to be acting not merely as a negorrator, but alſo as a principal, 
in the contract of ale, and is conſequently affected by its obligations. 
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It may be remarked in this place, that as the contractor of a marriage 


is merely a negotiator, ſo where a perſon becomes empowered to con- 
tract on both ſides, his ſingle declaration I have contractedꝰ com- 
prehends both the declaration and the acceptance, and conſequently 


there is in this inſtance no occaſion for two e ſentences +> 
u | | 
Ir a man ſhould contract in marriage the flave of another without 
the owner's conſent, the validity of the deed is ſuſpended upon the 


will of the Owner: if he n it is lawful; if he _— it 
is null. 


* 


Ix the ſame manner, 10 a man contract a woman in marriage 


without her knowledge in * preſence of two WR or If 4 a 


* This pred pn» pſig that te gui nt wii v. probbited d. 
grees, and that no other proper perſon offers. 


+ See the beginning of this Book. 


woman 
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woman contract a man in marriage without his conſent; the validity 
is ſuſpended upon the ſame circumſtance.— This is an opinion of our 
doctors; becauſe they hold that in a caſe of a contract entered into by 
a Fazoolee, or unauthorized perſon, and to which there exiſts any 

perſon who has a right to aſſent, the ſame ſtands as a complete con- 
tract, the validity of which is ſuſpended upon that perſon's approba- 
tion.—Shafei maintains that all acts whatever of a Fazoo/ee are, null; 
becauſe the uſe of a contract is for the purpoſe of eſtabliſhing its effect, 
like hat of /ale,. for inſtance, which is uſed for the purpoſe of eſta- 
bliſhing a right of property, and that of marriage, for the purpoſe of 
eſtabliſhing a right of enjoyment; and a Fazcolee is incapable of 
eſtabliſhing the effect, on account of his want of authority; wherefore 
the act of the Faxzvolee is nugatory.—The argument of our doctors is, 
that the foundation of the contract, namely, declaration and acceptance, 
has proceeded from a competent perſon, (that is, from one who is 
ſane and adult,) and has reference to its proper ſubject; neither can 
any injury be ſuſtained if the contract be executed, inaſmuch. as there 
exiſts, in reſpect to it, a perſon who has a right of aſſent, and, Who,. 
if he think proper, will ſignify ſuch aſſent, and give the contract 
force; or, if otherwiſe, will reject it: and in reply to what is urged 
by Shafei, we obſerve that the effect of a contract is ſometimes defer- 
red to a period ſubſequent to the time or date of the contract; as in a 
contract of ſale under a condition of option, where poſſeſſion is deferred 
until ſuch time as the condition of option drops. 


Ir an unauthorized perſon ſay to two perſons Be ye witneſs 
that I have married ſuch a woman who is abſent;”” and afterwards 
the woman ſhould hear of it, and conſent, yet the marriage is void: 
but if, on. the unauthorized perſon ſpeaking as above, a third perſon 
were to ſay I have married that woman to that man, and the 
woman on hearing of it ſhould conſent, the marriage is lawful. And, 
in like manner, if a woman ſhould ſay Be ye witneſs that I have 
4 contrafted myſelf to ſuch a man who is abſent,” and the man 

| L 5 nb wh ſhould 
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ſhould afterwards hear of it and oonſent, the marriage would notwith- 


ſtanding be void; but if, on the woman thus ſpeaking,” a byſtander 


were to ſay, Be ye witneſs that I give confent on behalf of ſuch a 
« perſon;z” and the man, on hearing of it, ſhould give his conſent, 
the marriage is valid. This is the doctrine of Haneefa:'  Aboo Tooſaf 
alleges that if a woman were to ſay I have contracted myſelf to 
« ſuch a man, (he being abſent,) and the man, on afterwards re- 
ceiving intelligence of this, were to declare his aſſent, the marriage 
is valid. In ſhort, according to Haneefa and Mohammed, one perſon 
is not competent to act as a Fazoole in a contract of marriage, either 
on behalf of both parties, or as a Fusbolec on one fide; and a principal 


on the other; whereas Aboo Yooſaf holds a contrary opinion. But, if 


two unauthorized perſons enter into a contract of marriage on behalf of 
both parties, that is to ſay, one on the part of the man, and the other 
on that of the woman,—or, if the perſons enter into ſuch a contract, 
one as a Fazoolee, and the other as a principal, it is lawful, with out 
doctors (Haneefz, Mohammed," and 'Abgo Yooſaf.) The argument of 
Aboo Yooſaf, in the'caſe before ſtated, is that one perſon may in mar- 
rage ſtand as two, and the declaration of that perſon may be conſi- 
dered as two declarations *, (whence it is that if one perſon be au- 
thoriſed by both parties, the marriage is effected by his ſiugle decla- 


ration; ) and, in the caſe of an unauthorized perſon, the only difference 


is, that the validity of the contract remains ſuſpended upon the ulti- 
mate conſent of the parties, as in a caſe of Khoola, where, if a man 
were to declare that ** he had repudiated his Wife by the form of 
** Khoola for ſuch a conſideration, (the wife being abſent,) and ſhe 
were afterwards to receive intelligence of this, and to aſſent, the 
Khoola is lawful; and fo alſo, in a cafe of diuorce or of manumiſſiom, 
where, if a man were to declare that he had divorced his wife for one 
thouſand Dirms, (the being abſent,) and intelligence of this reach 
her, and ſhe conſent, —or, if a man declare that he has n 


A That is to ſay, © as the 1 accplaner, or, in cs « as the 
« ſucks 


E declaration and the conſent.”* 


19 
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ce ſuch an one, his ſlave, for a recompenſe of one thouſand Ditms,” 

(the ſlave being abſent,) and the latter, hearing of this, aſſent, the 
proceeding is law ful. To this Haneefa and Mohammed reply that, in 
the caſe before recited, the declaration of the unauthorized perſon; 
I ͤ have contracted ſuch a woman to ſuch a man, or, I have 
married ſuch a woman,” amounts to a contract on one part only, 
which is not valid, wherefore the legality of it is not ſuſpended upon 
the conſent of the parties, as its completion reſts on the reply, which 


is not approved, unleſs it proceed from a perſon preſent in the aflembly 


or company where the contract is made, and during the continuante 
of that company; and, like a ſale, it is incapable of being protracted 
to any period beyond that aſſembly: but where a perſon, on the con- 
trary, acts on the authority of both parties, the contract is valid, be- 


cauſe here his declaration applies equally to both; and where the 
contract is entered into by two unauthorized perſons, (acting for, or, 


as it were, repreſenting the reſpective parties,) it is complete, as it here 
poſſeſſes all the eſſential properties of a contract; and ſo alſo in caſes 
of Khoola, or of divorce, or manumiſſion for a compenſation, (as cited 
by Aboo Yooſaf,) becauſe in ſuch inſtances the declaration ſtands as a 
conditional vow on the part of the huſband or the maſter, ſo as to be 
binding upon him, and from which he cannot with propriety retract; 
and hence the Fngagomient 18 1 Did i him, 8 


Ir a man commiſſion SIO as his agent, to procure POL a wise 
and the agent ſhould contract him to two women, by one declaration“, 
his marriage is not valid with either, for, being unlawful with both, 
on account of its contradicting the tenor of the commiſſion with 


which he was charged, and uneſtabliſhed with either, on account 


of een proity, a tpn? from both muſt een 


enſue. 


That is to ſay, by one contract. 


Ir 
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Ir a perſon commiſſion another, as his agent, to contract him in 


marriage to a woman, and the agent fhould contract him to a female 
ſlave the property of ſome third perſon, it is valid, (according to 
Haneefa,) becauſe here the agent appears to have ated in ſtrict con- 
formity with the tenor of his commiſſion, as the term <woman is gene- 
ral, applying equally to the whole ſex, to ſlaves as well as to others; 
nor can there be any doubt, fince the caſe ſuppoſes the ſlave to be the 


property, not of the agent, but of ſome third perſon ; — neither is 


there any impropriety in it, as the caſe ſuppoſes the authorizer not to 
be previouſly married to a free woman.——The two diſciples allege that 
a marriage thus made by an agent is illegal, unleſs it be contracted 
with a woman who is the equal of the conſtituent; becauſe, by the 
term woman, generally expreſſed, is to be underſtood ſuch as it is cuſ- 
tomary to wed, and men commonly marry their equals; the term 
woman, therefore, thus indefinitely expreſſed, means ſuch a woman 


as it is ufual for ſuch a man to marry.— To this Abo Haneefa replies, | 


that in cuſtom there is an indefinite latitude, it being common for 


men, even of conſiderable rank, to marry ferpale, ſlaves, as well as free 


women who are their equals; and ſuch being the caſe, the agent is 
not reſtricted to any particular deſcription of women, as the term 
woman muſt be taken generally: and even admitting that cuſtom does 


thus prevail in marriage, it may be replied that cuſtom is of two dif- 


ferent deſcriptions, one applying to wordt, (as Daba, for inftance, a 


term applying to beaſts in general, but which'cuſtorn” hath reſtricted | 


to a horſe;) and the other to ations,” (uch, for inſtatice, as men 
clothing themſelves in new garments on the feſtival of Tu) now, in 
the preſent caſe, cuſtom applies to fas, and not to terms, and there- 


fore does not admit the conſtrudion of being reſtrictive.—It will 


hereafter be ſhewn, in treating of Agency, that the two doctors regard 
equality, in the preſent caſe, upon another principle, to wit, that a 


man not being neceſſitated to marry any woman, of courſe his'defire of 
being married by an agent relates only to a woman who is his equal. 
Vol. I. | R | CHAP. 
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A manriace is valid, although no mention be made thedower 


- enjoined by the law, merely as a token of reſpect for its object (the 
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by the contracting parties, becauſe the term NI, in its literal 
ſenſe, ſignifies a contract of union, whach is fully accompliſhed by the 


junction of a man and woman; moreover, the payment of dower is 


woman, wherefore the mention of it is not abſolutely eſſential to the 
validity of a marriage: —and, for the ſame reaſon, a marriage is alſo 
valid, although the man were to engage in the contract on the ſpecial 
condition that there ſhould be no dower: but this is r to the 
doctrine of Malik. | 


Tur Gnalleſt dower is ten Dirms.*.—Shafei ſays that whateyer 
ſum may be lawful as the price of a commodity in purchaſe and ſale; 
is lawful as a dower, becauſe the dower is the right of the woman; 
and conſequently it muſt depend upon herſelf to determine the amount 
of it. The arguments of our doctors in this caſe are twofold; x1Rs7, 
a aper. of the prophet, which expreſsty declares There is un druer 

uder ten DIRMS;“ fal, Hin law 2. a dower with a 
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view: to manifeſt reſpect for- che wife, whereforc it muſt be fixed, in 
its ſmalleft degree, at ſuch a ſum as may be reſpectable; and this is 
ten Dirms, that being the loweſt amount of à theſt inducing the 
puniſhment of amputation of a limb, which fhews that fuck 
nme e en cant an RE A p s 
light. 


Ira man aff gn, a8 4 dower, a ſum under ten Dirms, yet his wife Cab 


— 


ſhall receive the whole ten Dirms, according to our doctors.— Ziffer ot wn Dirme, 


alleges that ſhe ſhall receive a Mihr-Mzf, or proper dower ; becauſe 
where the ſum ſpecified is ſo ſmall as not to bear the conſtruction of a 
dower, it is the ſame as if none whatever had been named. The 
argument of our doctors is, that the impropriety of naming or ſtipu- 
lating ſo ſmall a ſum is on account of the injunction of the law, which 
cannot be fulfilled with leſs than ten Dirms, and the woman will 
certainly be fatisfied with ten Dirms, as the had agreed to accept of 
leſs than ten: neither is it proper to take an example, in this caſe, from 
that in which no dower whatever has been named, becauſe it may 
ſometimes happen that a woman may grant the right of poſſeſſion 
without any return, and out of pure love; but no woman will agree 
to a 7rifling return. And here, if the huſband were to diyorce the 
wife before conſummation, her due on count of the dower is five 
Dirms, according to our three doctors. Her holds that ſhe is in this 
caſe entitled only to a Matit, or preſent, the ſame as would be due 
where no dower had been named. —The meaning of the term n Matdt 
ſhall be hereafter fully explained. ah we 3 
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I” a + ſpecify a 3 of ten or more Din, ny The ih 


afterwards conſummate his marriage, or be removed by death, his whole dower, - 


wife, in either caſe, has a claim to the whole of the dower ſpecified, oration: 
g by confummations. the delivery of. the return for the dower, 8 : 
| „ WER it £ namely, of the huſ · 


e © ls 


namely, the Booza, or woman's perſon x, is eſtabliſhed; * dabei 
is confirmed the right to the conſideration, namely, the dower; 
and, on the other hand, by the deceaſe of the huſband the marriage! . 
is rendered complete, and every thing becomes eſtabliſhed and con- 
firmed by its N and nn is ſo with reſpect to 1 its 
effects. | Hot 


f ty % 
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and to one Ir the huſband. in the caſe now dated. were to e his wife 
_ before conſummation, or Khahwat Saheeh +, the, in this caſe,. receives 
— half her ſpecified dower; God having commanded, ſaying. « Ir xx 
© DIVORCE THEM BEFORE YE HAVE TOUCHED THEM, AND HAVE: 
© ALREADY SETTLED A DOWER ON THEM, YE SHALL PAY THEM 
© ONE HALF OF WHAT YE HAVE SETTLED.” | 
OBJEcTION.,—lIt would here appear that the whole Se EP 
of right drop, becauſe the object of the contract reverts to the woman 
untouched, the fame as in fale, where the whole price drops, if the 
buyer and ſeller break off the contract. 
| REkrLY. There are two analogical concluſions applicable to this 
* ſubject; yinsr, what is recited in the above objection; SECONDLY, © 
it would appear that the whole.dower is due, becauſe the huſband did 
not make uſe of his poſſeſſion, but ſuffered it to paſs from him un 
touched of his own choice; as in ſale, where the whole price of. a. 
purchaſe is due, if the purchaſer ſuffer the goods to periſh in the 
hands: the ſeller; and theſe two concluſions dire&ly contradicting | 
each at er, they are both abandoned, and we adhere to the ſacred text 
as above. This caſe ſuppoſes the divorce to take place before Khal-. | 
wat, or retirement, becauſe that with a wife is held, by our 
doctors, to amount to carnal ene = as ſhall. be ner: ex- 
Plained. | SF 10. i; £38 1 


a Go « & w# 4 


3 Literally Genital arvum Malerin 3 
f Retirement, ſalus cum ſola, where there is no Spur tur inpolinent wh 
. Ie is elſewhere tranſlated complete retirement. Is 
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Ir a man marry a woman without ſpecifying any dower, or om 3 


che expreſs ſtipulation that ſhe ſhall not have a dower, and he either pulated in 
have carnal connexion with her, or die, the is in that caſe entitled to — — 
her Mihr-Miſt, or proper dower.—Shaſei alleges that where the huf- you Bok 
band dies, nothing whatever remains due: but many of his diſciples 
and followers admit that the woman's proper dower is due in cafe of 
carnal connexion. —The argument of She is that the dower is purely 

a right of the woman; whence it is in her power to relinquiſh it a 
priori, for the ſame reaſon as ſhe is at liberty to remit it afterwards. —' 
To this our doctors reply that in the dower are involved rights of three 
different deſcriptions ;* the py1KsT, the right of the law, which is that! 
it ſhall not conſiſt of leſs than ten Dirms, (as has been already faid;). 
the sECOND,, the 5 of the guardians, which is that it ſhall not be 
ſhort of the woman's proper dower; and the THIRD, the right ofthe LT 
woman, which is that it ſhall. become her property. Now the right. * 
of the /aw and the right of the guardians are to be regardegi in the: 5 
execution of the contract, but not its continuance; an, in 
the continuance, the dower is the right of the Woman ſolely; bs lays 
hence it is that ſhe is empowered to ge it up or e it. in the 


continuance of the contract, but not a b. 3 1 


- 
- 


Men * 
Ir a mam marry a woman e eee e e ee or or a ver 
on condition of there being no dower, and divorce her before carnal IS 
connexion, the woman in this caſe receives à Matdt, or preſent — 
| Gop having commanded, ſaying, ** GIVE! HER A PRESENT,. THE- 
*© RICH ACCORDING ro HIS WEALTH, AND; THE POOR ACCORDING- 
** TO His POVERTY::” thus a preſent is incumbent upon the huſband, 
on the authority of the ſacred writings: — but this is contrary to * 3 
doctrine of Malik. The Marat, or preſent, here mentioned, is to 
conſiſt of three pieces of dreſs, compoſed of ſuch materials as are ſuit- 
able to the woman to whom it is given; and theſe are, the Dirra, OT . 
ſhift ; the Khoomdr, or veil; and the Mulbaffet, or outer garment. ) 
The quantity is . at three pieces of , on the authority”  _ 


% 


of 
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ol Ayſbo-and Ibn Abbas Fromm the reſtriction of the preſent to ſuch 


materials as are ſuitable to the woman, it would appear that, in the 
adjuſtment, regard ſhould be had to the woman's ftate and condition, 
(and ſuch is the doctrine of Kooro&hee,) becauſe it is a ſort of fubſt. 
tute for the woman's proper dower :—but the more approved doctrine 
on this point is, that regard be had ſolely to the ſtate and condition of 
the huſband, becauſe of the words of the ſacred text before quoted, 


„% _— THE RICH ACCORDING TO HIS WEALTH, AND THE POOR'AC- | 


46: CORDING TO HIS POVERTY.”—lt is to be remarked, that the pre- 


ſent muſt not exceed in value one half of the woman's proper dower, 


nor be worth leſs than five Dirms: the ſame is recorded in the 


Caſe of a 
dower ſpeci- 
fied after 
marriage, 


Ir a man marry a woman without naming any Sowa and the 


parties ſhould afterwards agree to a dower, and ſpecify its amount, 


ſuch dower goes to the woman, if the huſband either conſummate 
the marriage or die; but if he divorce her before conſummation, "ſhe 
receives only a preſent. With A Yooſaf ſhe, in this caſe, re- 
ceives one half of the dower ſpecified, (and ſuch alſo is the opinion of 
Shafei,) becauſe here the dower has been made obligatory and fpecifi- 
cally determined, and conſequently one half is due, according to the 
words of the text, YE SHALL PAY THEM ONE HALT or WHAT YE 
„ HAVE SETTLED.” The argument of our doctors is that, in the 


preſent caſe, the ſpecification of the dower identifies a thing which 


was due on account of the contract, to wit, the woman's proper 
dower ; and as this is incapable of ſubdiviſion, conſequently that which 
is its ſubſtitute cannot be halved. With reſpe& to the text above 
quoted, it is to be regarded as applying ſolely to what has been agreed 


to and ſpeeified at the period of the contract: _ being, SPI to 


Caſe of an 


addition 
made to the 


what 1 is ufs 


ire has abe ay inen ths der ia bebe of bu wif 


ſubſequent to the contract, ſuch addition is binding upon binſ, This 
3 | 555 5 15 
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is contrary to the doctrine of Ziffer, as ſhall be demonſtrated in treat- | goner = 
ing of an increaſe of price in a contract of ſale.— But although ſuch 
after-· addition to the dower be thus approved, yet it drops in conſe- 
quence of divorce before confummation.— According to an opinion of 
Aboo Yooſaf, the woman is entitled to the half of the additional, to- 
gether with that of the original, dower.—The cauſe of this difference 
of opinion is that, with Haneefa and Mohammed, nothing is balved 
but what has been rendered obligatory, and ſpecifically determined; 
whereas Abvo Tooſaf holds whatever is engaged for after the contract 
to be the ſame as that which is made obligatory in the MY _ 
therefore men it as ſubject to the ſame rule. | | 


Ir a woman exonerate her huſband from any part, or even chad A wife may 
the whole, of the dower, it is approved; becauſe, after the execution Eo 


whole dower. 
of the contract, it is her ſole right, (as was already explained,) and 
the caſe ſuppoſes her dereliction of it to take place at a ſubſequent 


Ir a man retire with his wife, and there be no legal or natural Caſe of Kal. 
obſtruction to the commiſſion” of the carnal act, and he afterwards rasten 
divorce her, the whole dower in this caſe goes to her. SH main- 
tains that ſhe is here to receive no more than her half dower, becaufe 
the huſband cannot obtain poſſeſſion of the object of the contract but 
by actual coĩtion; and the right to the dower is not corfoborated and 
confirmed without enjoyment.— The argurnent of our doctors is, 
that the woman has completed her part of the contract, by delivering 
up her perſon, and by removing all obſtructions, which is the extent 
of her ability; her right to the recompenſe is therefore confirmed and 
corroborated; in the ſame manner as in a caſe of ſale, where if the 
ſeller have offered delivery of the goods ſold, and there be-nothing to 
obſtruct ſeizin on the part of the purchaſer, and the latter neglect to 
make cs, he is conſidered as having made ſeizin, and the purchaſe is 

1 . 
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Circumſtan- 


ces in which _ 


retirement 

does not im- 
ply conſum- 
mation, | 


Exception. 


Caſe of re- 
tirement of 
an eunuch. 
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A as a truſt in the hands of the celle, and the whole of che 
price is obligatory upon the purchaſer oi to Sir ets 


9 


Is a man retire with his wito whilſt one of them is ſick; or faſt 
ing in the month of Ramz4n, or in the /hr4mof a pilgrimage, whether 
obligatory or voluntary, or of a viſitation at the ſhrine of the pro- 
phet, (termed an Amrit,) or whilſt. the woman is in her courſes, — 

this is not regarded as a Khaiwat-Saheeh, or complete be tin 
ſomuch that if the man were to divorce his wife after ſuch a retire- 
ment, the woman is entitled to her half dower only; becauſe all the 


above circumſtances are bars to the carnal act —ſickneſs, from the 


weakneſs and imbecility with which it is attended, or from its render- 
ing the commiſſion of the carnal act injurious to one or other of the 
parties; — and faſting in Ramz4n, becauſe it would induce upon the 
party a neceſſity of expiation and atonement ;—and pilgrimage, or 
viſitation, becauſe it would induce a neceſſity of atonement by facri- 
fice;—and the woman's courſes, becauſe they oppoſe an obſtruction 
both natural and legal.— But if one of the parties be obſerving a Nj if 
[voluntary] faſt only, the Woman is entitled to her whole dower, 
becauſe the-breach of ſuch a faſt 1s a matter of indifference : : a faſt of 
atonement, or in conſequence of a vow, is the ſame as a voluntary 
faſt in this arts and for the ſame reaſon. 


Ir a Majbook en retire with his wife, and afterwards Ae 
her, ſhe is entitled to her whole dower, according to Haneefa.— 
The two diſciples maintain that the half dower only goes to her, on 
account that a Majbopb is ſtill more incapacitated than a fick perſon: 
contrary to the caſe of an Incen, (or one naturally impotent, ) becauſe 
the point of law. reſts upon the exiſtence of the inſtrument of genera- 
tion, which 1s there found, ea not in the former caſe,—Haneefa, on 


* All Muſſulmans are 2.454 once in their lives, to make a pilgrimage. to Alu 
which is termed Hidj- Furz, or ordained pilgrimage, he 


* 
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the other hand argues, that all which is due on the part of the woman 


;s the delivery of her perſon, (by admitting the huſband to feel and 


touch her,) and this being, to the extent of her ability, completely 
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performed, it follows that the conſideration is completely due "vB 


her. 


Ir is incumbent upon the woman to obſerve an Edit, (or appointed 
term of probation, after the divorce, in all the caſes here recited, for 
the ſake of caution, on a principle of propriety, from the apprehenſion 
or poſſibility of her womb being occupied by ſeed. —The Edit is, 


moreover, a right of the law and of the f#7us; and credit is not to be 


given to the parties that they have not committed the carnal act, 
becauſe this (in precluding the neceſſity of Edit) would amount to an 
extinction of rights (as above ſpecified) diſtinct and ſeparate from theſe 
of the parties: but it is otherwiſe with: the dower, becauſe that is a 
matter of property, the right in which cannot be decided upon prin- 
ciples of caution, (like the Edit,) nor under any circumſtance ad- 
mitting of doubt; the dower, therefore, is not due, where retirement 
is not of the deſcription of Khalkwat-Saheeh.—Kadeoree, in his com. 
mentary upon his own'work, has obſerved that, if the obſtruction to 
the carnal act be merely of a legal nature, (ſuch as faſting, ) the ob- 
ſervance of Edit is incumbent, becauſe here the natural ability 
to the performance of the act is ſuppoſed: but if the obſtructiqn 
be of a poſitive nature, (ſuch as fickneſs or infancy,) the Edit is 
not requiſite, becauſe the e to pron the act does not here 


exiſt. 


Ir is laudable to beſtow a Mardt, or preſent, upon every woman 


divorced by her huſband, excepting two deſcriptions of women, 
namely, one whoſe dower has been ſtipulated, and whoſe huſband 
divorces her before conſummation,—and one whoſe dower has not 
been ſtipulated, and who is alſo divorced before conſummation; for in 
their behalf a preſent is not merely laudable, but incumbent —Shafei 

Vor. 3 8 ſays 


Caſes in 
which the 
preſent to the 
wife is laud- 
able, or in- 
cumbent. 


Caſe of a re- 

ciprocal har- 
gain between 
two contrac- 
tors. 
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ſays that a preſent is incumbent in behalf of every divorced woman, 
excepting one whoſe dower has been ſtipulated, and who is divorced 
before conſummation ; becauſe the preſent is made incumbent in the 
way of a gratuity, or compenſatory gift, from the huſband, on ac. 
count of his having thrown the woman into a forlorn ſtate by his 
ſeparation from her; but, in the excepted inſtance, the half dower is 
a ſubſtitute for the preſent, as divorce is here a diſſolution of the con- 
tract, and the preſent need not be beſtowed repeatedly. The argu- 
ment of our doctors is, that the preſent is a ſubſtitute for the proper 
dower in the caſe of a re/igned woman, (that is, a woman who re. 
ſigns herſelf to her huſband without a dower,) on account that, as the 


proper dower drops, the preſent becomes incumbent; becauſe, in x 


contract of marriage, a return is eſſential: the preſent, therefore, 
is a ſubſtitute for the proper dower ; and ſuch being the caſe, it muſt 
not be required in addition either to the whole dower, which is the 
original thing, or to any part of it: whence the preſent is not in- 
cumbent where any part of the dower is due. As to what Shafei ad- 
vances, that the preſent is made incumbent in the way of a gratuity, 
* or compenſatory gift, from the huſband, on account of his having 
<< thrown the woman into a forlorn ſtate by his ſeparation from her,” 
—we reply that this act of his does not amount to an offence, as the 
huſband is privileged by the law ſo to do, wherefore no recompenſe Is 
due from him on that account; and hence it is that the n is re- 
garded merely as reſpecgful and laudable. 


Ir a perſon contract his daughter, or his ſiſter, in marriage to 
another, on the condition of the other beſtowing a ſiſter or daughter 
in marriage upon him, ſo as that each contract ſhall ſtand as a return for 
the other, reſpectively, both the contracts are lawful.—Shafei main- 
tains that both the contracts are null, as they make one half of the 


Woman's perſon, reciprocally, a deer, and the other half the ſubject of 


marriage; becauſe, where the perſon marries, his daughter to the 
other, and alſo conſtitutes her ag omen for the other's daughter, it 
follows 
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follows that the daughter's perſon * is divided e the other perſon 
and his daughter,—one half to that perſon, as huſband, in vittue of 
the marriage, and the other half to his daughter as her dower; and 
as the matrimonial poſſeſſion, or propriety, is incapable of being par- 
ticipated, (fince it is ordained as a complete enjoyment, and not as a 


participated one,) it follows that the bargain is nugatory.— To this 


our doctors reply, that the contractor has named, as a dower, a thing 
incapable of being ſo, (ſince a woman's perſon, in the ſenſe it here 
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bears, is incapable of being the property of a woman; ) but yet the 


contract holds good, and a Mihr Mi, or proper dower, remains due, 
to each of the women, ] the ſame as where wine or a hog are aſſigned 
as a dower. With reſpect to what Shi urges, that the matrimo- 
* nial propriety is incapable of being participated,” —it is admitted; 


but this participation 1s not induced in the preſent caſe, as the perſon | 


of either of the daughters is hot made the "__ of the other a 
in virtue of the contract. | 


— 


Ir a free man marry a woman, on the condition, in return, of ſerving 
her for a ſtated time, (a year, for inſtance,) or of teaching her the 
Koran, yet her proper dower is incumbent upon him notwithſtanding, 
according to Haneefa and Aboo Tt voſaf.” Mohammed has ſaid that ſhe 
is, in this caſe, to receive a ſum amounting to the eſtimated value of 
his ſervice for one year. But if a ſlave, by his owner's conſent; marry 
a woman on the fame terms, it is lawful, and the woman is entitled 
to the ſtipulated ſervice only.—Shafet is of opinion. that the woman is 


entitled merely to the ſervice ſtipulated in either of theſe caſes; 


becauſe whatever may be lawfully received as a fixed return, is capa- 
ble of conſtituting a dower, ſince a mutual exchange may be thereby 
effected, and conſequently the caſe is the ſame as if the man had 
married the woman on condition of a ſtated ſervice to be performed 
by another perſon, or on a ſtipulation of himſelf watching her flocks 
ſor a ſtated period. The arguments of our doors, on this point, are 


* Arab. Beoza, i. e. Genital Mulieris. | 
S 2 x __ twofold; 


Caſe of mar- 


riage on a 
condition of 
ſervice from 


the huſband. 
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twofold; — FIxs r, the poſſeſſion of a woman's perſon is not to be ſought, 
(that is to ſay, zo defire, it is not lawful, ) except in lieu of property; 
and teaching the Koran is not property; neither does u/ufrutt conſti- 
tute property, (according to the ſentiments of our doctors,) becauſe 
that is not ſubſtantial or permanent, whereas property is a thing of a 
permanent nature, and what conſtitutes actual wealth; ſervice, there- 
fore, not being property, to ſeek the poſſeſſion of a woman's perſon, in 
return for the ſervice of a freeman, is unlawful;—contrary to a caſe 
where a //ave obtains a woman in marriage on the condition of his 
ſerving her, ſince here poſſeſſion is ſought for that which is actual 
property, the ſervice of a ſlave being conſidered as ſuch, becauſe this 
comprehends a ſurrender or delivery of the ſlave's perſon, and the 
perſon of a flave is actual property, and of courſe the gſufruct thereof; 
wherefore it is analogous to the beſtowing of the ſlave himſelf as a 
dower: but with a huſband who is free this cannot be the caſe: 


' SECONDLY, it is not lawful that a woman ſhould be in a ſituation to 


exact the ſervice of her huſband who is a freeman, as this would 
amount to a reverſal of their appointed ſtations, for one of the requi- 
ſites of marriage is, that the woman be as a ſervant, and the man as 
the perſon ſerved; but if the ſervice of the huſband to the wife were 
to conſtitute her dower, it would follow that the hu/band is as the 
ſervant and the wife as the ſerved ; and this being a violation of the 
requiſites of marriage, is therefore illegal: but it is otherwiſe with the 
ſervice ſtipulated to be performed by another free perſon, with that 
perſon's conſent, as this offers no violence to the requiſites of the gon- 
tract; and fo alſo, in the caſe of ſervice of a ſlave, becauſe the ſervice 
performed by a flave to his wife is, in fact, performed to his maſter, 
by whoſe conſent it is that he undertakes it; and the ſame with the 
caſe of tending flocks, becauſe this is a ſervice of a permanent nature, 
and admitted to be performed for wives, and therefore does not violate 
the requiſites of marriage; for the ſervice of the huſband to his wite, 
as a dower, 1s prohibited only as it may be degrading to the former; 
but the tending of flocks is not a degrading office. Mohammed, ac- 
cording to his tenets, holds (as was already obſerved) that the woman 
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is, in this ale, entitled to receive a ſum amounting to the eſtimated 
value of the ſervice, becauſe he maintains that What was ſtipulated (to 
wit, the ſervice) is property, but of ſuch a nature as it. is not in the 


huſband's power to make delivery of, ſince by ſuch an act he would 


violate the requiſites of marriage; the caſe, therefore, is the ſame as 
if a man were to marry a woman, aſſigning, as a dower, a ſlave, the 
property of another, in which caſe he would have to pay the woman 
the value of ſuch flave.—Haneefa and Aboo Yooſaf, on the other hand, 
hold that the woman is entitled to a proper dower; becauſe they main- 
tain that the ſervice here ſtipulated is not property, as a woman can- 
not legally exact ſervice of her huſband, being a freeman, in any ſitu- 
ation whatever, leſt a reverſal of ſtations ſhould be induced, as was 
juſt obſerved; the naming, therefore, of ſervice as a dower, is the 
ſame as naming wine, or a hog; for, not being capable of legal de- 
livery, it is not a ſubject of appreciation; and fuch being the caſe, 
recourſe is had to the original rule in defect of any dower, and this 
dictates a proper dower. 5 


Ir a man marry a woman on a dower of one thouſand Dirms, and 
the woman make ſeizin of the ſaid thouſand, and then preſent the 
ſame to him, and he take poſſeſſion of ſuch gift, and afterwards 
divorce her before conſummation, the huſband, in this caſe, has a 
claim upon his wife for five hundred D:rms, becauſe he is not con- 
ſidered, in law, as having received, in the form of the git, that 
identical thing which becomes obligatory upon his wife in conſequence 
of divorce before conſummation, ſince money is incapable of identifi- 


cation either in the fulfilment or the annulment of contracts. So alſo, 


if the dower conſiſt not of money, but of articles of weight or meaſure- 
ment of capacity, as iron or copper. — But if the wife were to make a 
gift to her huſband of the thouſand Dirms, without having herſelf 
deen in poſſeſſion of the ſame *, and he were afterwards to divorce 


. That is to fn relimpuifher ber right to it. 
ND I | her 
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| Cafes of a 


wife remit- 
ting or re- 
turning the 
dower to her 
huſband, 
either wholly, 
or in part. 
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her before conſummation, in this caſe neither party has any claim 
whatever upon the other. This proceeds upon a favourable conſtruc- 
tion; for anology would ſuggeſt that the huſband ſhauld receive from 
his wife the amount of half the dower, becauſe the whole dower re- 
mains untouched with the huſband in conſequen of the gift, which 
amounts to a diſcharge, but the wife does not appear to be diſcharged 
from what becomes obligatory upon her in conſequence of divorce 
before conſummation. The reaſon for a more favourable conſtruction 
of the law upon this point is, that the identical thing which becomes 
obligatory upon the wife in favour of the huſband, in conſequence of 
divorce before conſummation, has come to him, in his being diſ- 
charged from half the dower, (through the wife's gift,) and the end 
being thus obtained, any difference in the manner in Which it is 
obtained will not be regarded, — that is to ſay, the end was, 
that the huſband ſhould recover half the dower after divorce before 


| conſummation,” and that end has been obtained, not indeed 


through divorce, but through antecedent gift, which anſwers the 


_ ſame purpoſe. | * 


Ir a man marry a woman on a dower of one thouſand Dirms, and 
the woman make ſeizin of five hundred D:rms, and afterwards make 
a gift to her huſband of the whole thouſand, —as well of the portion in 
her poſſeſſion, as of that which ſhe has not received, or of the latter 
only,—and the huſband afterwards divorce her before conſummation, 
neither party, in this caſe, has any claim upon the other, accotding 
to Haneefa,—The two diſciples maintain that the huſband has, in 
this caſe, a claim upon the wife for one half of that proportion of 
which ſhe had poſſeſſion; becauſe they conceive of a part from the 
whole; — that is to ſay, if the wife were to make a gift of the whole 
dower to her huſband, without having herſelf made previous ſeizin of 


any part thereof, the huſband has no claim to reſume any thing out of 
it ;—and, on the contrary, if ſhe were firſt to make ſeizin of the dower, 


and then to make a gift of the ſame to her huſband, he would have 2 


4 claim 
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claim of reſumption upon her for one half; and conſequently, when the 
has made ſeizin of any particular part or portion of it, he has a claim 


of reſumption upon her for the half of that part of which ſhe had made 


ſeizin; and again, on the other hand, becauſe a gift of any part of 


the dower to the huſband amounts to an abatement with reſpect to 


that part, and is therefore altogether excluded from the contract *; T 


and conſequently, when the gift is of that half which had remained 
unſeized, it is the fame as if the contract had regarded the ha/F only; 
(as where a ſeller, for inſtance, makes a gift of half the price of the 
commodity ſold, in which caſe it is the fame as if the price agreed 
upon were no more than the remaining half;) and ſuch being the 
caſe, it follows that the proportion of abatement (in conſequence of 
gift) becomes altogether excluded from the dower, and that the half 
of which ſeizin had been made ſtands as the complete dower ;—and 
as, where ſeizin had been made by the wife of her whole dower, and 
ſhe had preſented the ſame to her huſband, he would till (upon di- 
vorce before conſummation) have a claim. of reſumption upon her for 
one half, (as has been ſhewn in a former caſe,) ſo here, in like 
manner, he has a claim of reſumption for a moiety of the ſeized pro- 


portion, that ſtanding as the complete der. The argument of Aboo 


Haneefa in this caſe is, that the end of the huſband hath been already 
obtained, in a moiety of the dower remaining untouched with him 
without any return; wherefore, upon divorcing his wife before con- 
ſummation, he would have no occaſion to make any reſumption: and 
with reſpect to what the two diſciples advance, that an abatement 
becomes altogether excluded from the contract, it may be replied, if 
this were to be admitted; it would follow that, in a caſe where a man 
marries a woman on a dower of twenty Dirms, (tor inſtance,) and the 


The phraſe in the original is remarkable, „I EHAZA YEWLUKKO B'ASSIL AL 
* AKID,” — and therefore is connefed with the origin of the contraft;—that is to ſay,— 
with a period antecedent to the contract, and conſequently not included in it. The term 
= adopted appears to be the cleareſt by which the tranſlator could expreſs the 


- ov 


woman 
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5 woman makes a gift to him of fifteen Dirms out of the twenty, ten 
Dirms would remain obligatory upon the huſband; becauſe, the abate- 
ment being excluded from the contract, it would be the ſame as if he 
had married her upon a dower of five Dirms; and if he had married 
her upon ſuch a, dower, he would be bound for ten Dirms, on the 
principle of law, that if a man marry a woman on a dower of fewer 
than ten Dirms, ten Dirms are obligatory upon him: this idea would 


conſequently lead to an unjuſt and unfounded concluſion, and is chere. 
fore inadmiſſible. | 


— — _ — 


— — 


Ir a man marry a woman on a dower of one thouſand Dirms, and 
ſhe make a gift to him of a part leſs than the half. two hundred, for 
inſtance,—and take poſſeſſion of the remainder, and the huſband after- 
wards divorce her before conſummation, he has, in this caſe, (ac- 
cording to Aboo Haneefa,) a claim of reſumption upon her for ſuch a 
ſum as, together with what ſhe had previouſly beſtowed upon him, 

| makes a moiety of the whole, namely (in the ſuppoſition before 
mentioned) three hundred Dirms :—according to the two diſciples, 
on the contrary, his claim of reſumption is for the half of what the 

woman had made ſeizin of, namely, four hundred Dirms. 
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The fame x a man marry a woman on a dower conſiſting of certain ſpecified 
when the... effects, and ſhe make a gift of the ſame to him, either before or after 
of chen. ſeizin, and he afterwards divorce her before conſummation, he, in 
this caſe, has' no claim of reſumption whatever upon the woman. 
This proceeds upon a favourable conſtruction.— Analogy would 
ſuggeſt that he ſhould have a claim to the amount of the value 
of half the effects, becauſe here it becomes obligatory upon the 
woman to make reſtitution' of half the dower, as was already ex- 
plained, and ſhe is incapacitated from making reſtitution by delivery 
of half the actual effects, in conſequence of her gift; wherefore it 
would appear that ſhe ſhould make it by paying the eſtimated value of 


one half. But the reaſon for a more favourable conſtruction of the law 
in 
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in this caſe is, that the huſband, who is entitled to recover from the 


woman one half of what ſhe had taken poſſeſſion of, in conſequence 
of his having divorced her before conſummation, has already actually 
obtained this, (through her gift ;) whence it is that the woman 
would not be at liberty to give her huſband any other thing in lieu of 
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thoſe effects, becauſe the conſideration conſiſts of a thing capable f 


identical ſpecification, and of courſe the ſaid effects, Which have been 
in poſſeſſion of the woman, and by her made over in gift to her huſ- 
band, conſtitute a dower of a certain ſpecific deſcription; thus the 
huſband appears: to have received that actual thing which had been 
rendered obligatory upon the wife by divoree before conſummation : 
contrary to the caſe of a dower conſiſting of a debt; for here, if the 
wife were to make ſeizin of ſuch debt, and then to make a gift of the 
ſame to her huſband, and he afterwards to divorce her, as above, he 
would, in this caſe, have a claim of reſumption upon her for the 
value of one half of the dower, becauſe a debt of this nature is, like 
money, incapable of identical ſpecification ;—and contrary, alſo, to a 
caſe where a Woman, having taken poſſeſſion of effects, as a dower, (as 
was ſtated in the preceding caſe,) eli ſuch effects to her huſband, 
becauſe, in this caſe, they have come back to him for a conſideration, 


and his claim is to the recovery of the half of her dower Without ay 


conſideration.— And if the dower conſiſt of an animal, or of effects, 
which are a debt upon the huſband *, the rule is the ſame as in the 
Caſe of one conſiſting of ſpecified effects; becauſe the thing ſeized 
by the woman is of ſuch a nature as, if the had-herſelf borrowed it, 
muſt be reſtored by her in ſubſtance; and ark. of this RP A? 
all capable of de mne | | | 


Ir a man marry a woman on. a dower of one thouſand Dirms + 


Caſes of ſti- 
pulation in 


That is to ſay, waagen, which Ins dar Mee gr arocure wen | 


credit by the huſband. 


1 This caſe proceeds on the 
the woman's proper dower, © 
Vo. I. 
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behalf of the on a condition: that he is not to carry her out of her Bette city, —or 


wife. 


woman is entitled to the above ſpecified dow er only, as that conſiſts of 


| thouſand Dirms, and muſt therefore be paid her complete proper 


reverence, and not ſubjected to any laborious work; or, of erg: + ah 
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that he is not to marry, during his matrimonial connexion with her, 
any other woman, in this caſe, if he obſerve the condition, the 


a ſum fufficient to conſtitute a legal dower, and the has agreed ty 
accept it; but if he ſhould infringe the condition, by either carrying 
her out of her native city, or marrying another wife, ſhe'is in this 
caſe entitled to her proper dower, becauſe he had acceded to a condition 
on behalf of the woman which was advantageous to her, and that 
not being fulfilled, the woman is not ſuppoſed to be ſatisfied with the 


dower; the ſame as in a caſe where a woman had agreed to accept of 
one thouſand Dirms as a dower, on condition of being treated with 


ſented with a rich dreſs, and ſo forth. 


Ir a man marry a woman, ſtipulating the dower at one thouſind 
Dirms, provided he ſhould not carry her out of her native city, but 
ſtay and reſide there with her,—or at wo thouſand, if he ſhould carry 
her thence, —in this caſe, if he continue to refide with her in the faid 
city, ſhe is entitled to the thouſand Dyrms only; but if he carry her 
thence ſhe becomes entitled to her proper dower, where that does not 
exceed two thouſand, nor fall ſhort of one thouſand. —This is accord- 
ing to Hanegfa. The two diſciples ſay that both conditions are equally 
valid, inſomuch that, as if he were to continue to reſide with her in 
the city aforeſaid, ſhe would receive the one thouſand Dirms only, ſo 
if he carry her thence, ſhe becomes entitled to two thouſand. —Zifer, 
on the other hand, maintains that both the conditions are null, and 
that the woman ſhall, in either event, receive her proper dower, 
where that does not exceed wo thouſand Dirms, nor fall ſhort of one - 
thouſand. —This caſe is founded upon what occurs in the book of 
Hire, where a man ſays to a taylor If you make me up this robe 


within the day, I ſhall pay you one Dirm; or if vou finiſh it 
6 by 
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« by to-morrow, you ſhall have half a Dirm:”—as will be hereafter. 
explained. FFF 

If a man marry a woman, agreeing to give her, as a dower, either n 
of two ſlaves unſpecified, — as if he were to ſay—** Make one of theſe gging of pro- 
« two the dower, —and the ſlaves be of different value,—an this caſe, "Bred 
where the woman's proper dower is under the rate of the ſlave of leſs 
value, ſhe receives that one; or if it exceed the rate of the more va-' 
luable ſlave, ſhe receives that one; and if it exceed the former, and fall 
ſhort of the latter, ſhe then receives her proper dower. This is accord- 
ing to Aboo Yooſaf. The two diſciples allege that the leaſt-valuable 
flave goes to her, in all theſe circumſtances. But if the huſband di- 
vorce her without conſummation, ſhe in that caſe. becomes entitled 
to half the price of the leaſt valuable ſlave only, according to all the: 
doctors.— The argument of the two diſciples, in this caſe, is that the 
proper dower is not to be held obligatory, unleſs where the fipulated 
dower is of ſuch a nature as renders an obligation with reſpect to that 
impoſſible; but it ig poſſible with reſpe& to the lea valuable ſlave, : 
becauſe that one is wndowbted , and is therefore obligatory; the ſame 
s in a caſe of Khoola, or of manumiſſion, for a compenſation ** of. 
one thouſand, or of wo thouſand, or of this ſlave, or of that 
« ſlave ;“ in which caſe, whatever is the leaſt value named is held 
to be the compenſation either for Khoola or for manumiſſion, as there 
can be no doubt concerning it; and ſo in this caſe alſo.— The argu- 
ment of Hanegſa, in reply to the two diſciples, is that the proper 


* That is to ſay, although, with reſpect to the ſlave of greater value, a doubt might be 
ntertained, yet with reſpect to the other there can be none, ſince that is the loweſt terms 
offered by the party himſelf. 11 Zn [2248 TH | 
+ This relates merely to the point of law in -caſes of vague and indefinite expreſſion 
or anifange, in Khoola, where the wife may ſay to her huſband, I will give you one or 
two thouſand Dirms, or either of my ſlaves, Zeyd or Amir, for my divorce,” — in which. 


* law always determines the propoſed compenſation at the loweſt value men- 


T 1 dower 


— ———_ — ew vc — — 3 ee SE <S z 


t40 


MARRIAGE. Boon 


dower is the radical obligation in a contract of marriage, like'the price 


of a purchaſe, in a contract of ſale, as that is the moſt equitable, being 


a medium adjuſtment, neither over nor under, and conſequently it is 


not to be deviated from, except in cafes where the ſpeciſication of the 


| dower is perfect and complete; but here the ſpecification is not 
complete, ſince neither ſlave has been particularly mentioned by the 


huſband, in ſettling the dower, but both indefinitely: contrary to a 


- caſe of Kboola, or of manumiſhon for a compenſation, fince in neither 


| fay to his miſter, 4 emancipate me,” and the maſter were to reply 


orundeſcribed, 


of theſe is there any radical compenſatory obligation underſtood, inde- 
pendent of fone particular previous agreement; for if a flave were to 


{© thou art free; or if a wife were to fay to het huſband, <* grant me 


*« XKhoola,” and the huſband were to reply] have granted Kboola,” 


no obligation whatever would remain upon the ſlave or: the wiſe; 
whereas, on the contrary, if a woman were to ſay to a man marry 
* me,” and he were to reply I have married you,” her proper 
dower would be incumbent upon him; but where the rate of the 
more valuable flave falls ſhort of the proper dower, the wife has virtu- 
ally aceeded to the abatement; and, in like manner, where the rate 
of the leaſt valuable flave exceeds the proper dower, the huſband hs 
virtually agreed to the exceſs; and ſhe then receives one or other of 
the flaves, as the caſe may be.—It is here to be obſerved that, if 
divoree take place before emancipation, the wife is to receive from her 
huſband a preſent in addition to half the price of the leaſt valuable 
ſlave: this is a rule eſtabliſhed by cuſtom, and muſt be complied with, 
as an obligation on the part of the huſband, although the value of the 
preſent ſhould even exceed the half price of ſuch ſlave. | 


Ir a man marry a woman, aſſigning her, as a dower, an animil 
undeſcribed, it is approved, and the woman ſhall receive an anima 
of a middling ſtandard; but the huſband has it at his option, inſtead 
of this, to pay her the value of ſuch an animal in money.—The com- 
piler of the Hedayd obſerves that this is to be underſtood only where 
a man names the ſpecies of the animal in general, without any ſpe- 


cific 
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cific deſcription, (as if he wert to ay ©] n de you're dower a 


* horſe,” or *© an 4%,“ without deſcribing whether it is to be an 


Araber or 4 Tooree;) but where he docs not mention the ſpecier of 


the animal, (as if he were to fay I will give, as a dower, a qua- 
« druped,”) it is not lawful,” aud he in that caſe becomes liable to 
make good to the woman her proper dower:—Shafei maintains that a 
proper dower/is obligatory in either of the above cafes, he holding that 
nothing is fit to be affigned as dower, in a oontract of marriage, but 
what would be capable of appreciation in a contract of ſale; and an 
animal undeſcribed is incapable of appreciation, as being unknown, 
and conſequently cannot conſtitute a dower. The argument of our 
doctors is, that a contract of marriage includes an exchange of property 
for that which is not property, (for the uſe of the woman's perſon, 
which is the return, cannot be termed fuch;)—now the law admits 
that animals may be a debt upon the perſon, in the courſe of an ex- 
change, where there is no property in return, as in the caſe of Dreyat, 
where an hundred camels are rendered obligatory in law, their de- 
ſcription being undefined: the ' dower is therefore to be conſidered, in 


this reſpect, as a property, concerning which the man has taken an 


obligation upon himſelf à priori, in the manner of an acknowledg- 
ment; now ignorance, with reſpect to the actual property, does not 
invalidate an acknowledgment by which a perſon takes upon himſelf, 
4 priori, an obligation concerning it; as for example; if a perſon 
were to acknowledge that he oed a ſlave, or any thing elſe unde- 
ſcribed, his acknowledgment WW dos 1. 0 the W e 
would reſt with him. 

Opfer Io. If the nomination of a wary be to * . bu ſame 
as an acknowledgment, it follows that the nomination of an animal 
on account of dower is approved, although the ſpecies remain un- 


known,—the ſame as in an acknowleflgment ' r ae proper ty 


unknown, - which is not the caſdQ. 


ReerLy.—A knowledge of the ſpecies of the UF is 41 Gp a con- 


dition, in conformity with the rule, that a ſpeciſied dower ſhall con- 
4 : | ſiſt 
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Aſt of property, the medium of which may be known, for the lake 


of both the parties; now this cannot be aſcertained, except where the 
ſpecies is known, which comprehends a beſt, A worſt, and a medium 
of the kind, for if this be unknown, the diſtinction cannot be made, 
fince no medium can be aſcertained amidſt an infinite variety of ſpe- ' 
cies.—But (as was already obſerved) the huſband has it at his option, 
in diſcharging the dower, either to give the woman a medium animal 

of the ſpecies mentioned, or to pay her the value in money, becauſe 
the medium cannot be aſcertained. preciſely except by appreciation, - 
and conſequently the value of the animal is the ſtandard of payment; 
and, on the other hand, ths actual animal is the ſtandard og to 


nomination. TOE. 11 | | * 


Ir a man marry a woman, aſſigning her a dower of cloth, 8 
{cribed, ſhe, in this caſe, receives her proper dower. This is where 
the term cloth alone is mentioned by the man without any addition; 
and the reaſon is, that the ſpecies of cloth is here unknown and un- 
aſcertainable, ſince of that there are a variety of ſpecies. But if he 


were to name the ſpecies of cloth, as if he were to ſay I will give, 


as a dower, a piece of Hrrrooey *, this manner of deſcription is 
approved; and the huſband has it in his option either to give a piece, 
of Hirrooey of a middling quantity, or to pay the value in caſh; for 
the reaſons already ſtated. In like manner he has it at his option 
either to give the cloth or to pay the value, where he has been ſtill 

more particular i in his deſcription, mentioning the length, breedth, and 
quality of it, in a way ſuch as would ſuffice in a. Slim ſale.— This is 
according to the Zabir Rawayet ;. and the ground upon which it pro- 
cceds ãs that cloth is not of the claſs of things denominated Zoogtal-; 
Inſal, or things compenſable by an equal quantity of the ſame ſpecies. 
In like manner he, ſhall have the ſame option where the dower is 
aſſigned of goods, the quantity of which is aſcertainable by weight, 


* A particular ſpecies of cloth manufactured in Herat, a city of Kheraſan. | | 
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or meaſure, provided he ſhould not have particularly deſeribed the 
quality, but only the /pectes: but if he ſhould particularly deſcribe 
= quality, he then has no option, and muſt pay the actual thing 


mentioned, becauſe, under ſuch deſcription; it becomes a debt upon 


him, of the ſpecific weighable or meafurable articles deſcribed. 


Ir a Muſſulman marry a woman, agreeing to give her, as a dower, 
wine or a hog, the woman has her proper dower, becauſe a condition 


Caſe of a 
dower con- 
fiſting of un- 


of afſenting to receive ſuch articles is invalid; but as a contract of l 


marriage is not rendered null by a nugatory condition being compre- 
hended in it, it holds good, in this cafe, though the condition be 
null: contrary to a caſe of ſale, which is rendered null by an invalid 
condition. The aſſignment of the dower in either of the articles 
aforeſaid is diſapproved, becauſe What is named is not property 
with Muſſulmans; and on this g it is ue a OED 1 be · 
comes due. 
eds LN K. ene. 201 
Ira man marry a woman, afl. gning her, as a dower, 4 b of 
vinegar, and the caſk ſhould afterwards appear to contain wine; the, 
in this caſe, has her proper dower, according to Haneefa. The two 


diſciples allege that, in this caſe, ſhe. is to receive vinegar of a me- 


dium quality, and the fame in quantity as the wine. And if the man 
were to name, as a dower, a certain ſpecified ſlave, (as if he were to 
ſay © I aſſign this ſlave as a dower, ) and it ſhould afterwards ap- 
pear that the perſon ſo mentioned as a ſlave was at that time free, in 
this caſe a proper dower is due, according to Haneefa'and Mohammed. 
Aboo Yooſaf ſays that here the huſband owes the eſtimated value of the 
free perſon aforeſaid, ſuppoſing he were a ſlave; for he argues that 
the man has filled the woman with the expectation of a certain pro- 
perty, the delivery of which he afterwards finds impoſſible ;. the value 
therefore is obligatory upon him, or an article fimilar to that agreed 
for, if it be of the ſpecies of Zoodtal Tmſdl, as in a caſe where a man 


marries a woman on a be conſiſting of 'a ſpecified. flave, and the 
| flave 


articles, 


Caſes of falſe | 
aſſignment. 


p 144 


ſlave dies before -delivery.—Aboo Hanegſa, on the other hand, ſays 


pointing that thing out, / inaſmuch as it is thereby known what: that 
thing is, whereas by pointing it out the ſubſlance only is known; 


of ſhould appear to be free, it is evident (regard being had to the relative © this, denoting 
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that where nomination and pointed reference * are united, regard muſt 
be had. to the latter, becauſe indication is more clear and expreſs under 
that form, and hence the caſe is the ſame as if the man had engaged 
to give, as a dower, wine or a hog +. it Mohammed (coinciding with 


 Haneefa with reſpect to the ſlave, and diflenting from him with re- 


ſpect to the vinegar, as aforeſaid,) ſays that it is a rule, that if the 
thing named be of the ſame ſpecies. With the thing ſpecified by pointed 
reference, the contract is connected with the latter; 3 but if the thing 


named be of a ſpecies diſtinct and different from the thing pointedly 
| ſpecified, it [the contract] is connected with the thing named; be- 


cauſe indication is more effectual from naming 2 thing, chan 3 it 38 from 


on which principle it is that if a man purchaſe a ring ſtone; on the 
condition of its being a ruby, and it ſhould prove to be only a garnet, 
the bargain is void, on account of the difference of ſpecies ; but if a 


.. © Perſon were to purchaſe a ſtone on condition of its being a ruby, and 


it ſhould prove to be an emerala, yet the bargain holds good, becauſ 
theſe are held by lapidaries to be of the fame ſpecies :—now, in the 
preſent inſtance, the ſlave and the free perſon are of one and the ſame 


ſpecies; the contract, therefore, 18 connected with, the thing identi- 


cally ſpecified-or pointed out, and on this principle her proper dower is 
due to the woman; but wine and vinegar being of diſtin ſpecies, 
and totally different from each other, dE: as the latter i is lawful 


| in uſe, and the former prohibited,) the contract is chere connected 


| * Te —_ 9 Ihdret: the former term means « ſimply Phot ey A Sing or (as ex- 
preſſed above) nomination ; ; 7 the Tatter 1 is wer hey y a Wing wg. or as 8 
llave, &c. | | £3: Lait S645 


„ That is toffay, We canditidn send vun and a proper dower is Ab 
for, if the man were to ay © [ will give as a dower this laye,”” and the perſon. ſo ſpoken 


pointed reference) that the condition or agreement i is 200 Joh mul, as regarding A = 
dier does not exiſt. nen 
| with 
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with the thing nominally ſpecified, and conſequently che woman | 18 
n to o Vinegar equal in Vert to the wine. 


Ir a man marry a woman, agreeing to give her, as a dower, two 
ſlaves ſpecified, as if he were to ſay © I aſſign, as a dower, thoſe 
« two ſlaves;“ and it ſhould happen that one of the perſons ſo ſpeci- 
fied as ſlaves is free, in this caſe, according to Haneefa, the woman 


is not entitled to more than the ſingle ſlave remaining, provided the 


value be equal to ten Drrms, becauſe the ſlave is particularly aſſigned, 
and where the afigned dower is admitted to be incumbent, this pro- 
hibits the obligation to a proper dower;—as where a man, for inſtance, 
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marries a woman, aſſigning her, as a dower, a piece of cloth of the 


value of five Dirms, in which caſe the woman gets the piece of cloth 
aforefaid, together with five Dirms in money, in ſuch a manner as that 
the whole ſhall amount to ten Dirms, being the loweſt legal dower, 
beyond which nothing is incumbent. Aboo 1 voſaf alleges that, in 
this caſe, the woman gets the ſlave, together with the amount of the 
eſtimated value of the other perſon, ſuppoſing he were a ſlave, becauſe 
here the man has filled her with expectation of /wo ſlaves, the de- 
livery of one of which afterwards appears to be impoſſible; wherefore 
the value of the latter is obligatory upon him. Mohammed has faid (and 
there is alſo one opinion recorded of Haneefa to the ſame effect) that 
the woman gets the ſlave, together with a property ſufficient to com- 
plete her proper dower, if that ſhould exceed the value of the ſlave; 
becauſe, if both the perſons named as ſlaves by the huſband, in ſpeci- 
fying the dower, were actually free, the whole proper dower (accord- 
ing to Mohammed) would be due; and conſequently, where one only 
is a ſlave, that flave is due, together with ſuch property as (along 
with the flave) amounts to a proper dower. | | 


Ir the Kizee ſeparate a man from his wife, before cohabitation, 
on account of their marriage being invalid, the woman is not entitled 
to any part of her dower, becauſe, where the marriage is invalid, 


Vor. J. + # 88 | no 


A woman is 
not entitled 
to any dower 
under an in- 
valid mar- 
riage dif- 
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ſolved before 


conſumma- 
tion; 


but in caſe 
of conſum- 
mation, ſhe 
is entitled to 


her proper 
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no obligation with reſpect to dower is involved in the contract, as 
that, in ſuch a caſe, is alſo null; nor is the dower held to be due on 
any other ground than the fruition of the connubial enjoyment, which 
is not found in the preſent inſtance.—In the ſame manner no dower 
is due after halwat Saheeh, or complete retirement, becauſe, on ac- 
count of the invalidity of the marriage, the law does not conſider 
retirement as indicating the commiſſion of the carnal act, and conſe- 
quently i it does not ſtand as ſuch.—It is however to be obſerved that 
in an invalid marriage a ſeparate dower is not due on account of 
every repetition of the carnal act, becauſe here the right of poſſeſſion 
is doubtful, and the caſe is therefore the fame as where a man has 
repeated carnal connexion with the ſlave of his ſon, —ox where a man 
has repeated carnal connexion with his wife, and it ſhould afterwards 
appear that he had ſuſpended the divorce of that woman. upon the cir- 
cumſtance of his marrying her,—in either of which caſes one dower 
only is due, becauſe of a doubt reſpecting the right of poſſeſſion: con- 
trary to a caſe where a man has repeated carnal connexion with the 
{lave of his father, his mother, or his wife, and pleads his conception 


of the ſame being law ful; for in this cafe a dawer is incumbent 


upon him for every repetition of the act, becauſe here no doubt exiſts, 
as he appears, on every repetition, to have had carnal connexion with 
a flave who is the abſolute property of another: and contrary, alſo, 
to a caſe where a man has repeated carnal connexion with a female 
ſlave held in partnerſhip between himſelf and another, for in this 
caſe an half fine is incumbent upon him for every repetition (ac- 
cording to the determination in the Burhinal Aima of Abdal-azees- 
Bin Amroo,) becauſe he has every time committed the carnal aft in 
the ſhare of his 1 


Ir a man engage with a woman in an invalid marriage, and 
have carnal connexion with her, ſhe is in this caſe entitled to 
her proper dower: but ſhe is not entitled to more than the ſpeci- 


5 Sten fied 
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fied dower *, according to our doctors.— This is contrary to the opi- 
nion of Zier, who conceives an analogy between this and an invalid 


fale; that is to ſay, in an invalid fale, if the ſtipulated price of the 


thing ſold be ſhort of its actual value, the latter is due to whatever 
amount; and fo alſo in the preſent caſe.— The argument of our doc- 
tors, in this caſe, is that the thing which the huſband has received 
(namely, the poſſeſſion of the woman's perſon) is not property, and 
therefore is not appreciable in any. other way than by the aſſignment 
of a dower; now if the dower aſſigned ſhould exceed the proper 
dower, the exceſs is not incumbent, becauſe of the invalidity of the 
aſſignment, for that is a part of the contract, which being invalid, 
the aſſignment is ſo likewiſe; and, on the other hand, if the dower 


aſſigned be ſhort of the proper dower, the difference is not in- 


cumbent, becauſe, with reſpe& to that, aſſignment has not been 
made: contrary to an invalid ſale, becauſe there the thing ſold is ap- 
preciable, and conſequently the amount of the return will be adjuſted 
by its value. | | 


Tue obſervance of an Et, after ſeparation, is incumbent upon a 
woman with whom a man has had carnal connexion in an invalid 
marriage. And here the Edit is to commence as from the date of ſe- 
paration, and not from that of the laſt carnal connexion. | 


THz deſcent of a child born of a woman enjoyed in an illegal 


marriage is eſtabliſhed [in the reputed father,] becauſe in this regard 
is had to the child's preſervation, ſince if the deſcent were not to be 
eſtabliſhed, the child might periſh for want of care. Mohammed holds 
(and decrees are paſſed agreeable to this doctrine) that, in the eſtabliſh- 
ment of genealogy under an invalid marriage, the time + is caleulated 
* That is to ſay, if her proper dower ſhould exceed in value the dower ſpecified in the 
contract, yet the woman is entitled to the ſpecified dower only, and not to her proper dower. 
+ The probable term of pregnancy, by which the child's deſcent is to be judged of ind 
aſcertained. (For a further elucidation of this point ſee Book of Divorce, Chap. XIII.) 
: * U 2 
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from the. - firſt. carnal connexion, not from the date of the marriage, 
becauſe one which is invalid does not give a claim to the carnal 
N act, ſo as to ſtand as ſuch, whereas the reverſe is the caſe in a 
valid marriage, as that eſtabliſhes ſuch claim: and hence, in the 
eſtabliſhment of genealogy' the time 1s calculated from the date of the 


marriage. Ls | | 27 2 bs 


nant ; ei Tun Mihr Miſi (or proper dower) of any woman is to be regulated, 
proper dower. in its amount or value, by that of the dower of her paternal relations, 
fuch as her paternal „ers or aunts, or the daughters of her paternal 

uncles, and ſo forth, according to a precept of In Muſſdood, ** Ty the 

«© woman belongs ſuch a dower as 1s uſually affigned to her female pa- 

&« ternal relatives :”*— moreover, men are accounted” of the clafs of 

their paternal tribe, and the value of a thing cannot be eſtimated but 


by 1 225 to the value ſet upon its c/afs. 


A WOMAN's proper dower is not to be eſtimated by the dower of 
her mother or her maternal aunt, where they are not deſcended of 
her father's family, on account of the precept of I Maſſdood already 
recorded: yet if her mother ſhould be deſcended of her father's family, 

(being, for inſtance, the daughter of his paternal uncle,) in this caſe 
a judgment may be formed from her dower, as being deſcended from 
the famil 5 of the father. 


In regulating the proper dower of a woman, attention muſt be 
paid to her equality with the women from whoſe dowers the rules 
to be taken, in point of age, beauty, fortune, underſtanding, and 
virtue, becauſe it varies according to any difference in all theſe ci 
cumſtances; and, in like manner, it differs according to place of 
reſidence, or time, (that is to ſay, times of trouble and confuſion, 
as oppoſed to times of tranquillity ;)—and the learned in the Jaw 


bave obſerved that equality is alſo to be regarded in point of virginity 


£7 becauſe 
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becauſe the dower is different according a as the woman 1 be a n 
or otherwiſe, 


Ir the Wake revardian] G a woman become ſurety for her A woman's: 
dower, it is approved, becauſe he is competent to ſuch reſponſibility, — 
(that is, to take ſuch obligation upon himſelf,) and he is ſurety in. a mam 
thing which is a legal ſubject of bail, (namely, the dower,) fince that 
is a debt, in which bail is approved: and the woman is afterwards at 
liberty to require her dower either of her hu/band or of her guardian, 
as in all other cafes of bail: and if the guardian pay the dower, he ſhall 
take the ſame from the woman's huſband, where he has become 
ſurety at his deſire, as is the invariable rule in bail. The bail is in 
like manner approved, if the wife be an infant: contrary to where a 
father ſells the property of his infant child, and becomes bail for the 
amount, which is not lawful, becauſe a guardian is, with reſpect to 
marriage, a negoctator merely; but, in /ale, he is the executor of the | 
contract, (whence it is that its obligations reſt upon him, and its rights | 
appertain to him;) and the father's diſcharge is alſo approved, if he clear | 
the purchaſer of the whole price of the infant's property; and he is 
moreover at liberty to take poſſeſſion of the price after the infant ſhall 
have attained maturity; wherefore, if his bail were to be approved, it 


would admit the principle of a man den weed in his own a behalf, 
which 1s abſurd. 


' Onjecr1ON. A father is at liberty to take poſſeſſion of the 
dower of his infant daughter, in the ſame manner as of the price of 
his infant child's property; wherefore if the bail of the father 
with reſpe& to the dower be approved, it follows that he is bail in his. 
own behalf. _ 


Reer.y.—The authority veſted in a father to take poſſeſſion of | 
the dower is becauſe of his parental. relation, and not on. account of 
his being a party in the contract, (for which reaſon it is-that he 
15 not at liberty to take poſſeſſion of the dower after the maturity of 


1.50 
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his child * ſo that he does not, in this caſe, appear to! be! bail m hi 


| Own behalf. | . * * 42 ; 


A woman. may refuſe to admit her huſband to a carnal connexion 
until ſhe receive her dower of him, ſo as that her right may be 1 main- 


tained to the return, in the ſame manner as that of her huſband to the 


object for Which the return is given, as in ſale. wo 
A woman is alſo at liberty. to reſiſt her huſband carving Gol 
upon a journey until ſhe ſhall have received her dower of Ne for the 


ſame reaſon. 


Ox the other hand, the huſband has no power. to en his wife 
from going on a journey, or from going abroad, or viſiting her 
friends, until ſuch time as he ſhall have diſcharged the Whole of the 


| Mihbr Modjil, or prompt dower, becauſe a huſband's right to confine 


his wife at home is ſolely for the fake of ſecuring to himſelf the en- 
joyment of her perſon, and his right to ſuch enjoyment s does not exiſt 
until after the payment of the return for it. | | 


Wuar is here advanced 838 a ſuppoſition of the whole 
dower, or a certain portion of it, being Modſil, or prompt; but if the 
whole be Mow, or deferred*, the woman is not at liberty to refuſe 


the embraces of her huſband, as ſhe has dropped her right by agreeing 
to make her dower Mowjil,—the ſame as in a caſe of ſale, where, if the 


price of the. article ſold be made deferable, the ſeller is not at liberty 


to detain the article ſold on account of the price. Abo T oo/af con- 


troverts the doctrine which is here advanced, and maintains that, in 


this caſe alſo, the wife is at liberty to refuſe to admit her huſband to 
carnal connexion, as long as he omits to make payment of the dower. 


— [t is farther 't to be obſerved, that even if the hufband thould have 


That is to ſay, if the ſtipulation fixes the paymént of we dower at ſome future 
period, as a year, or ſo forth. | | 


committed 
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committed the carnal act, or ſhould have boen in complete retirement repetition of 


with the wife, yet the rule is the ſame; that is to ſay, ſhe is ſtill at — ar 
liberty to refuſe to admit him to carhal-connexion, or to reſiſt his" ton, in the 
carrying her upon a journey, until ſuch time as ſhe ſhall have re- füncß. 
ceived the whole of her prompt dower from him. This is the doc- 

trine of Haneefa. — The two diſciples, on the contrary, allege that 

the woman, in this caſe, has no ſuch liberty of refuſal or reſiſtance. 

Alt is to be remarked, however, that this difference of opinion ſub- 

ſiſts only where the original carnal act, or complete retirement, has ; 
taken place with the woman's conſent; but if ſhe have been enjoyed  -— + » 
by force, or if ſhe be an infant or an idiot, her right of refuſal or 
reſiſtance, as above, does not ceaſe, according to the united opinion. 

of all our doctors.—It is proper to obſerve, that where the woman but the is, 


refuſes to admit the huſband to a repetition of the carnal act, as above jag, — 
ſtated, yet ſhe has, nevertheleſs, (according to Hanegfa, ) a claim to. = ſub- 
her ſubſiſtence, as her refuſal does not, in this caſe, proceed from any 
ſpubboruneſs or diſobedience, ſince it is not , exerted in re/{ſtance.to a 
richt, but rather in maintenance of one. The two diſciples hold that 


ſhe is not entitled to any ſubſiſtence; and their argument on this 
occaſion is, that the ſole, object of the contract has been duly delivered 
to the huſband, either by the ſingle carnal act, or by the ſingle com- 
plete retirement, as aforeſaid; on Which account it is that her right. 
to her whole dower is confirmed and eſtabliſhed, and conſequently no 
right of further detention of her perſon remains with her; as in a 
caſe of ſale, where the ſeller having delivered the article ſold to the 
purchaſer, before receiving the price, has no farther right over it. 
Haneefa, on the other hand, reaſons that the woman in reſiſting re- 
fuſes and withholds a thing which ſhe has oppoſed to a return, and. 

over which ſhe has, of courſe, a right of detention, until ſuch return 

ſhall have been duly made to her: and with reſpect to what the two 

diſciples allege, that her right to her whole dower is confirmed 
and eſtabliſhed by the ſingle carnal act, and fo forth, —it may be 
replied, that the whole becomes * to her by a ſingle com» 


92858 miſſion 
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miſſion of the carnal act, or a ſingle inſtance of complete retirement, 
neceſſarily, becauſe. every thing beyond that is then unknown, and 
conſequently cannot obſtruct the operation of what is known; but 
the right of reſiſtance ſtill remains, becauſe the dower is oppoſed to 
the whole, the ſame as to the fingle inſtance, of tees I 


The huſbanud WHEN the huſband has duly paid to his wife the 0 of her 
prove guy dower, he is at liberty to carry her wherever he pleaſes, becauſe the 


authority 
over his = word of Gop ſays, YE SHALL CAUSE THEM TO RESIDE IN 'YOUR 


of her dener. 4 OWN HABITATIONs.”—Some have alleged that the huſband is not 
at liberty to carry his wife -to another city different from her own, 

although he ſhould have paid her the whole dower, becauſe journey- 

ing and travelling may be injurious to her; but he is at liberty to 

carry her to the villages in the vicinity of her city, as this does not 


amount to #ravelling. 


« Caſesof di- Ty a man marry a woman, and they afterwards diſpute concerning 
nw the rate of her dower, the declaration of the wife is.to be credited to 
-oncernins the amount of her proper dower, and that of the huſband, with re- 

of dowerz; ſpect to any exceſs.—This proceeds upon a ſuppoſition of his having 

| had carnal connexion with her :—but if he ſhould have divorced her 
before conſummation, his declaration alone is to be credited with 

reſpect to the haf dower.—This is the doctrine of Haneefa-and Mo- 

hammed. . Aboo Yooſaf alleges that the declaration of the huſband is to 

be credited, whether before divorce or after, unleſs Where it goes to 

eſtabliſh ſomething trifling, —that is to ſay, * ſomething ſo ſmall as is 

known to be. ſhort of what ſuch a woman has a right to expect in 

marriage according to general uſage; and this is approved. The ar- 

gument of Aboo Yooſaf is that, in the caſe in queſtion, the woman 

is plaintiff ſuing for an exceſs, and the huſband defendant ; and the 

declaration of a defendant, when made upon oath, is to be credited; 

wherefore that of the huſband, in the preſent inſtance, muſt be lo, 

unleſs he teſtify to ſomething fo ſmall as that apparent circumſtances 


argue 


Cray. III. MARRIAGE: 


argue againſt! bim: and the ground upon which this proceeds, is that 
the appreciation of the woman's perſon is a matter of neceſſity; and, 
therefore, ſo long as it is poſſible that any thing can be decreed from 
the fipulated dower, the proper dower is not regarded. The argument 


of Haneefa-and Mohammed in this caſe is that, in all claims, credit muſt 
be given to the declaration of that perſon in whoſe favour apparent cir- 


cumſtances bear teſtimony, and apparent circumſtances do bear teſtimony 


with one who atteſts the proper dower, as that is the ſtandard object in 


marriage; — ſimilar to a caſe where a diſpute ariſes between a dyer and 


the owner of a piece of cloth, concerning the charge for dying, in 
which caſe the declaration of that perſon will be credited in whoſe 
behalf the value of the dye or colour bears teſtimony “. Concerning 
what is here advanced, that ** if the huſband ſhould divorce his wife 


before conſummation, his declaration alone is to be credited with 


e reſpect; to the half dower; it is to be obſerved that this (which is 
recorded by Mohammed in the Jama Sagheer and Ma ſoot) apparently 
contradicts what he has advanced in the Fama Kabeer, to wit, that 
« the woman muſt, in this caſe, be decreed a proportionable Matdt, 
© or preſent, (which is conformable to the inference of Hanee/a and 
Mohammed, who hold that, as a preſent is due, on account of a con- 
tract of marriage, after divorce, the ſame as a proper dower, before 
divorce, the one muſt be decreed her in the former caſe, as well as 


the other in the latter ;)—but this apparent eontradiction between the 


above authorities may be reconciled, by adverting to the different 
manner in which the caſe is put in them reſpectively; thus, in the 


Mabſoot, the caſe ſuppoſes. one thouſand Dirms and two thouſand, — 


that is to ſay, the huſband declares that the dower j 1s only one thouſand 
Dirms, and the wife claims #wo/thouſarid ; now the value of a cul- 
tomary preſent does not equal the H of thoſe ſums, and of courſe, 5 
to decree a preſent here would be no advantage to the plaintiff: —in 
the Jama Kabeer, on the other hand, the caſe ſuppoſes ten Dirms, and 
one hundred Dirms,—that is to ſay, the huſband avers the dower to be 


* Becauſe, as different colours bear a different price, the value of the coloyr uſed is 


certainly the only ſtandard by which the amount of the charge for dying can be judged of. ; 


Vor, I. X only 
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in this caſe the proper dower muſt be decreed, according to al 
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only ten Dirms, and the wife claims one hundred ; and her proper e 
preſent may be eſtimated, ſuppoſe at twenty Diems; here therefore x 
proper preſent may with propriety be decreed to her: and What occur; 
upon this ſubject in the Fama Sag hoer being deſtitute of any tnetition of 
the amount of the dower, that reſts upon what is ſaid in the Maſt, 
s a more full expoſition of the doctrine of Huncefe and Mohammed, 
ina caſe where a diſpute arifes between the huſband and wife concerning 
the amount of the dower on the eontinuance of the marriage, let us 
ſuppoſe that the huſband deelares one thouſand Dirie, for: inſtance, 
and the wife claims ? thouſand; in which caſe, if the proper dower 
of the woman do not exceed aue thouſandy the declaration of the huſ- 
band is to be credited; but if it be #wo thouſand; or upward; that of 
the wife; and whoever of the two produces evidence in ſupport of his 
or her declaration, the ſame is to be credited, under eitHer of the 
above circumſtances; and if they both produce evidence under the 
firſt' of the above circumſtances, (that is, the woman's Proper dower 
not exceeding on thouſand Dirms,) the evidence on the part of 
the wife is to be credited; becauſe by ſuch evidence her right to the 
exceſs. is eſtabliſhed;—but if, under the nd, (that is, the woman's 
proper dower being 7409” thouſamd or upwards, the evidence on the 
part of the huſband is to* be credited, becauſe that goes to prove that 
the wife has made an abatetent in her dower: but if the proper dower 
be one- thouſand five Duttttfed Dirms, both parties mult be required to 
make oath, after which one thoufand five hundred are to be deereed 
to the woman. This 18 according to the Tat hree of Rui. Koorokbee 
ſays that the oath muſt be tendered to both patties in all the three 
circumſtances, after which the proper dower muſt be decreed. —All 
this applies to a caſe whete the huſband ind wife diſpute with reſpect 
to the amount of. the dower itſelf, and not with reſpect to its ſpecifi- 
cation: but if their diſpute reſpect the latter, one of the parties 
aſſerting that a dower had been named, and the other denying, 


* Arab. Mit: that i is, proportionadic to her rank and circumſtances, ia the ſame man- 
ner as the proper detuer. | . as 
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the doctors, that being the original dow er independant of any ſpecifi 


cation. | | 


Ir, after the death of the huſband or wife, a diſpute ſhould ariſe 4 
between the ſurvivor and che heirs of the deceaſed; concerning the parties, and 
amount of the dower, the rule in this caſe is the ſame as When che _ 
the diſpute ariſes between the parties during life, becauſe a claim 
to the woman's proper dower does not 'ceaſe in conſequence of the 
demiſe of either. 1 t 6 S889 aft ai „th 01 


AnD if both huſband and wife were to die, and à diſpute to ariſe or between, 
| N . e neirs 

between their heirs with reſpect to the amount of the dower, in this bork parties. 
caſe the declaration of the huſband's heirs ſhall be credited, although 
they ſhould declare a ſum leſs than the uſual and cuſtomary dower of 
ſuch a woman as the wife deceaſed. —This is according to Hanezfa. 
Mohammed holds that the rule is the ſame here as where the difpute 
ariſes between the parties during life. And if the heirs diſpute 
with reſpect to the /pecification of the dower, one party inſiſting 
that a dower had been named, and the other denying, the declaration 
of the latter is to be credited, according to Haneefa. In ſhort, with _ 
Haneefa, the woman's proper dowet is not at all regarded after the de- 
ceaſe of both parties, as thall be hereafter demonſtrated. The two 
diſciples, on the other hand, maintain that the proper dower ſhould 
in that caſe be decreed. f ' 3 EIT \ Uk 


In caſe of the death of both huſband and wife, it belongs to the The heirs of 
heirs of the latter to take the dower out of the eſtate of the huſband, — 
where it has been ſpecifically named; but if it ſhould not have been * | wir we 
ipecified, they cannot claim any thing whatever, according to Haneefa. . 


The two diſeiples maintain that the woman's heirs are entitled to her — 
dower in either cafe, that is to ſay, to the ſpecified dower, in the Property. 
former caſe, or to the woman's proper dower, in the latter in the 


former, becauſe the ſpecified dower was a debt upon the huſband, con - 
X 2 firmed 
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firmed by the circumſtance of his deceaſe, and conſequently miſt be 
paid out of his eſtate, unleſs it ſhould be known that the wife had 
died firſt, in which caſe the huſband's portion of inheritance would 
drop from the dower [that is, muſt be deducted from it, ] on account 
that he alſo is an heir and, in the latter, becauſe the woman'; 
proper dower had 2 0 H a debt upon the huſband, the ſame as 2 


ſpecified dower, and therefore does: not drop in conſequence of his 


death, any more than where only ane of the parties dies, — Haneefa 
argues that, in this caſe, a ſuppoſition of the death of both huſband 
and wife affords a conclufion that their peers and cotemporaries are all 
already cut off by death, and no longer remain, becauſe it is moſt 
probable that they would not both die until after a length of time; 
and after the lapſe of ſuch a period, their peers and cotemporaries-no 


longer remaining, from whom tan the Cawzee judge of or decide what 


the value of the woman's proper dower ought to be ?—Haneefa, how- 
ever, holds alſo that where the huſband and wife both happen to die 
before the lapſe of any length of time, ſo as that their peers and co- 
temporaries are ſtill remaining, her heirs are e to her proper 
dower. | | 


Ir a huſband were to ſend any thing to his wife, and ſhe were eto 
denominate it a preſent, while he aſſerts that he has given it in pan 
payment of her dower, in this caſe the declaration of the huſband 
muſt be credited, becauſe he is the giver, and conſequently muſt be 
ſuppoſed to know his own intentions beſt ;—moreover, it is evidently 
the buſineſs of the huſband to liquidate the obligation which lies 


5 againſt him, before he proceeds to perform gratuitous acts; his deck- 
ration, therefore, muſt be credited, except where the thing ſent con- 


ſiſts of victuals ready drefled for eating, (ſuch as roaſted, or boiled, ot 
ftewed, and fo forth ”* in which caſe the aſſertion of the woman mult be 


credited, becauſe it is uſual and cuſtomary for huſbands to ſend ſuch 


articles as preſents to their wives, not counting it in the dower; 


but in reſpe& to wheat or barley, the declaration of the huſband 
I ſhould 
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ſhould be credited for the reaſon abovementioned. —Some have ob- 
ſerved that articles, the ſupply of which is generally held incumbent 
upon the huſband, ſuch as ft, and robes, and veils, are not 
to be counted in the dower, N eee arguing againſt 
this. | 


8 6 


"SECTION. 


Ir a Chriſtian man marry a Chriſtian woman without ſtipulating 
any dower, or making it conſiſt of carrion *, ſuch as may be deemed 
law ful by thoſe of their profeſſion, and have l connexion with her, 
or divorce her before conſummation, or die and leave her, the 
woman is not entitled to any dower whatever, although both parties 
ſhould have embraced the faith within the interim.— And the law is 
the ſame where the parties are aliens married on like. terms in a foreign 
country. The opinion of the two diſciples concerning aliens is the 
ſame as that of Aboo Haneefa: but with reſpect to Chriſtians, being 


Of the 8 
of infidel ſubs 
jects, and of 
aliens, where 
none has been 
ſtipulated, or 
where it con- 
fiſts of carrion.. 


Zimmees, (that is, ſubjects of the Muſſulman government,) they hold E 


that the woman is entitled to her proper dower, where the huſband 
either conſummates the marriage by committing the carnal act, or dies; 
and that ſhe is entitled to a preſent When he divorces her before con- 
ſummation.— Zier alleges that the alien woman is entitled to her 
proper dower in either caſe, (that is, in the event either of the huſ- 
band's death, or of divorce, ) becauſe the law does not hold it allow- 


able to feek or defire marriage but in return for property, and this 


rule equally affects Infidels and um, as marriage forms a part 


* Meaing the fleſh or carcaſs of any animal which dies a natural death. The 


original word ſignifies the fleſh, of any fowl or ate! (yet being Game) which has not 
been lawfully ſlain. 


of 


158 


of the temporal law, the obligations of which extend to all alike, 
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To this the two diſciples reply, that aliens do not take upon them- 
ſelves any obligation to the obſervance of the Jaws of Mam, neither 
are they capable of fo doing, on the account of a difference of country: 
contrary to the caſe of Zimmees, who are ſubje& to the Muſſulman 
law in all temporal concerns, or acts to which the temporal law has 
reference, (ſuch as whoredom, uſury, and ſo forth,) ſince they are fully 
capable of taking upon themſelves an obligation to the obſervance of 
thoſe laws, as being native ſubjects of the Muſ/ulman country. Ha- 
neefa reaſons upon this, that Zimmees do not ſubject themſelves to any 


of the laws of Mam, either with reſpect to things which are merely 


of a religious nature, (ſuch as faſting and prayer,) or with reſpect to 
ſuch temporal acts as, though eontrary to the Muſſulmar la w, they 
may hold to be legal, (ſuch as the ſale of wine, or of ſwine's fleſh,) 
becauſe we are commanded to leave them at liberty, in all things 
which may be deemed by them to be proper, according to the pre- 
cepts of their own faith; wherefore, with reſpect to all ſuch, acts, 


A immees are the fame as aliens; but from theſe is to be excepted whore 


dom, that being held univerſally, and by all ſects, to be a criminal 
act; and as to w/ury, no ſuch thing can have legal exiſtence, it being 
excepted from all the obligations to which the perſon can be ſubject, 
becauſe of a ſaying of the prophet, Ob hſerve that, between us, and 
«© whoſoever takes uſury, no engagements eæiſt. — The compiler of the 
Hediyÿa remarks that what Mohammed has advanced in the ;Fema 
Sag beer, If a Chriſtian man marry a. Chriſtian woman without any 


„ dower, —and ſo forth, - may be underſtood in two ways, —one, 
1 * 


the abſolute exception of a dower, (that is, eſpecially ſtipulating that 
there ſhall be none;) and the other, merely the omitting to mention 
it in the contract. Some have ſaid, concerning this caſe, that where 
the dower is either made to conſiſt of unlawful articles, or is not 
mentioned in the contract, there are two traditions ; according to one, 
the woman is entitled to her ,proper. dower, (as maintained by the 


two diſciples,) and according to the other, nothing whatever is due: 


aud 
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and it is from this variance in the traditions that the difference of 
opinion ariſes between e and Mobammed. ny 


Ir a Zimmee marry a Zimmeea, PREV the dower to conſiſt of wine 
or pork, and one or both ſhould afterwards embrace to the faith, yet 
the woman is neverthelefs entitled to the unlawful article ſettled upon 


her, although the converfion take place previous to ſeizin, provided 


the unlawful article had been identically ſpecified ; but if this be not 
the caſe, the woman, in the inſtance of wine, is to receive the 
eſtimated value of ſuch wine, or in that of pork, her proper dower. 
— This is according to Haneefa. Aboo Yoofaf alleges that the woman 
is entitled to her proper dower in either inſtance. Mohammed, on the 
contrary, maintains that ſhe is in either inſtance entitled to the eſti- 


mated value of the unlawful article ſpecified, whatever it be.— The 


reaſoning upon which the opinion of the two diſciples proceeds in this 
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jects, where 


it conſiſts of 
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caſe is, that by ſeizin, or poſſeſſion, the right in the thing poſſeſſed 


becomes fully eftabliſhed and confirmed; ſeizin, therefore, is ſimilar 
to a contract of marriage, fince, like that, it produces à right which 
had not before exiſted; and conſequently the ſeizin of bn or 
pork by a Muſſlima, as a dower, is illegal, the ſame as a contract 
itſelf including a ſpecification of ſuch unlawful articles, as a dower; 


and this, whether thoſe articles may have been identically ſpecified, or 
only generally mentioned.—Abov Yoofaf' further remarks that as, 


where the time of ſeizin is connected with the time of the execution 
of the contract, if both parties were then to embrace the faith,” her 
proper dower would become due to the woman, ſo in the preſent 
inſtance likewiſe : with Mohammed, on the other hand, the mention 


of the unlawful article, as a dower, is approved, as being held, by the 


ſect of the parties, to be property; but yet the delivery is forbidden, 
on account of the parties having embraced the faith; wherefore the 
value becomes obligatory upon the huſband, the ſame as where a man 
makes dower of a ſlave who dies before the delivery. The argument of 


Haneefa, on this ſubject, is chat a adower identically ſpecified becomes the 
| 3 | property 
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property of the woman on the inſtant of the PROT MN" of marriage being 
executed, for which reaſon it is that a woman is empowered to make 
what uſe of her dower ſhe may think expedient, by giving it away, 
or transferring her property in it, either for or without a return; and 
the only difference that poſſeſſion makes is, that the huſband is thereby 
exonerated from reſponſibility with reſpect to it, this being ſimply a. 
tranſition of it from the poſſeſſion of the huſband to that of the wife, 
which does not become prohibited here by the Ham of the parties, any 
more than in the caſe of a claim of reſtitution of wine which had been 
forcibly ſeized ;—that is to ſay, if a perſon were to make a forcible 
ſeizure of wine from a Zimmee, and this Zimmee ſhould afterwards 
become a Muſſulman, he is nevertheleſs till at liberty to claim reſti- 
tution of the wine thus forcibly ſeized; and ſo likewiſe in the preſent 
caſe: (contrary to a caſe where a Zimmee purchaſes wine or a hog, and 
afterwards becomes a Muſſulman before he has taken poſſeſſion of his 
purchaſe; for in this caſe it is unlawful for him to take poſſeſſion, and 
the bargain becomes void, becauſe, in ſale, a right of tranſaction with 
reſpect to the property ſold does not take place until after ſeizin js 
made of it by the purchaſer, which becomes forbidden by his ſubſe- 
quent Jim :)—but where the unlawful article is not identically ſpe- 
cified, nothing but actual poſſeſſion can eſtabliſh a property in it, and 
this becoming prohibited by the ſubſequent Mam of the party, and 
being thereby precluded, the price or value of the pork would not be 
due to the woman, becauſe the receipt of that is the ſame as of the 
property itſelf, —hog's fleſh being of the claſs of things denominated 
Zoodtal-Keem, whereas wine is not of this nature, being of the claſs of 
Zoodtal-Imſal, for which reaſon, if the huſband were to offer the value 
before lam, the wife would be compelled to accept of that of the pork, 
but not of that of the wine. It is to be remarked that if the huſband, 
in the preſent inſtance, were to divorce his wife before conſumma- 
tion, the fame difference of opinion exiſts among our doctors; thoſe 
who (as above) determine for a proper dower, decreeing her a pre- 
ſent; and thoſe who make the value of the article obligatory upon the 
huſband, decreeing her an half of ſuch value. | 
5 | CHAP. 


* 
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CHAP. IV. 
Of the Marriage of Slave. 


T's marriage of a male or a female ſlave is not lawful without the 
maſter's conſent. MA4/# has faid that the marriage of a male flave is 


valid independant of the conſent of his maſter, becauſe he is competent 
to pronounce divorce, and is therefore equal to the contracting of mar- 
rage. The arguments of our doctors on this ſubject are twofold ;— 


FIRST, a precept of the prophet ſays ©** Whatever flave marries without 


his owner's conſent is an adulterer ;''*—$ECONDLY, marriage, with 


reſpect either to male or female ſlaves, is a blemiſh *, on which ac- 


count they are not at liberty to enter into ſuch a contract without the 
approbation of their owners. | 
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'NerTHER is it lawful for a Mo#4tib to enter into a contract of nor Mokaribs, 


marriage without his owner's conſent ; becauſe a ſlave of this deſcrip- 
tion, although he be, by virtue of his contract of Kitdbat, rendered 
free with reſpect to acquiſition, of neoeſſity, yet remains, with re- 
ſpect to matrimony, ſubject to the laws of bondage. And, for the 
{ame reaſon, it is not lawful for a Mołdtib to contract his own male 
ſlave in marriage without the conſent of his owner; but he may law- 
fully contract his female ſlave, as hence ariſes an acquiſition, in her 
dower.—In like manner, it is not lawful for a Mo#4tiba to marry 
without her owuer's conſent; but ſhe may lawfully contract her 
female ſlave in marriage, as hence ariſes an acquiſition to her as 


above. Neither is it lawful for a Modabbir or Am-Walid- to marry 


* As tending'to depreciate their value. 


Vor. I. Y . without 
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without their owner's conſent, becauſe his authority with reſpect to 
them ſtill exiſts. 


Ir a ſlave marry with his maſter's e the dower [to the 
woman whom he marries] is a debt upon his perſon, for the-payment 


of which he may be ſold, becauſe the debt has become obligatory upon 


the ſlave on account of the exiſtence of its cauſe, (namely, marriage, 
proceeding from a competent perſon,) and the obligation of the debt ex- 
tends to the maſter alſo, he having conſented thereto, and accordingly 
devolves upon him, in order that the creditor may be protected from 
injury; as in the caſe of debts contracted by mn mereantile 
dealing. 


) 
' 


A Modabbir or Mokdtib (in caſe of marriage,) muſt diſcharge 
the dower by labour, as not being liable to be fold, becauſe the pro- 
perty in them is not capable of being transferred from one to another; 
this debt of the dower, therefore, is to be diſcharged by their acquiſi- 
tions, ſo that the wife may not be ſubyeCted to loſs; but their Perſons 
are not liable to be attached for payment. 


Ir a ſlave marry without his owner's conſent, and the latter aſter- 
wards ſhould fay to him divorce” [ our Wi ie, | or put her away,” 
his [the owner's] aſſent to the marriage is not implied, becauſe ſuch 2 
mode of addreſs bears the conſtruction of obftrufing: or reſiſting the 
execution of the contract, as the terms drvorce-and ſeparation apply to 
that, as well as to the diſſolution of the contract of marriage already 
executed; it is therefore to be thus conſtrued, either becauſe this is 
ſuitable to the ſtate of a diſobedient and refraQory ſlave, or becauſe 


the prevention of a marriage is an act of leſs magnitude than the af- 


ſenting to it. But if the owner were to ſay to his ſlave ** repudiate 
her by a divorce reverſible,” this implies his aſſent to the mar- 


riage, becauſe a reverſible divorce is not ſuppoſed but in a caſe of 
marriage» 
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marriage, [already executed,] wherefore aſſent to the marriage is here- 
by by ſignified. 


* 


Ir a perſon deſire his flave to marry 1 a femal flave, and he oli 


accordingly wed her by an invalid marriage *, and have carnal con- 


nexion with her, Haneefa holds that the lave ſhall be ſold for the * 


diſcharge of her dower. The two diſciples, on the contrary, main- 
tain that the dower ſhall be exacted of him (the flave) upon his he- 
coming free. The foundation of this difference of opinion is that, 
with Haneefa, aſſent applies equally to a legal and to an invalid mar- 
nage, and conſequently the debt [of the dower] is upon the owner ;- 


but with the two diſciples, aſſent applies to a valid and regular mar- 
rage only, wherefore the debt is not upon the owner, (whence it is 


that it may be required of the ſlave on his becomin g free at any ſub- 
ſequent period,) for they argue that the intent of marriage is to guard 
againſt incontinence, and that end is. obtained by regular, but not by 
an marriages, wherefore if a perſon were'to make a vow that he 
will not marry, his vow applies ſolely to regular marriage: contrary 
to a caſe of ſale; that is to ſay, if a perſon were to empower another 
in fale, ſuch power extends both to regular and to invalid ſale, a va- 
ricty of privileges being therein involved, ſuch as the right of emanci- 
pation, and ſo forth: Aboo Hanesfa, on the other hand, argues that 
the word “ marry” [in the owner's deſire expreſſed to his ſlave] is 
general, and is therefore to be conſidered as having a general applica- 
tion, the ſame as fale; and there are a variety of points involved in 
an irregular marriage, as well as in fale, ſuch as genealogy [of children 
born in ſuch marriage, ] and the obligations to the payment of dower, 
and to the obſervance of Edit; and with reſpect to the inſtance of a 


r, as produced by the two mas it is not med as 1 
by Haneefa. | 


© That is, under ſuch circumſtances of affinity &c. as invalidates the marriage: 
) F IF 
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Ir a man contract his Mazoon, or priuileged ſlave, who da. 


Marca, con- to any woman in marriage, it is lawful; and the wife [in virtue of 


trated in 
marriage by 
his owner. 


due to the firſt creditors ought to be firſt paid; whereas it is otherwiſe 


fame as a debt of damage; — that is to ſay, where a Mazaon ſlave, 


ol her proper dower, and fo in this cafe like wiſe. 


her right to her dower] becomes a joint creditor with the others; that 


is to ſay, the ſlave is to be ſold for the diſcharge of all his debts, and 


the price ariſing from the ſale is to be divided between his wife and 


the other creditors, in, proportion to their reſpective olaims. The 
compiler of the Heddya obſerves that this rule holds only where the 
marriage has been effected upon a Mihr Miſi, or leſs; but if the dower 
exceed the Miſi proportion, the other creditors are, in that caſe, on 
an equality with the wife, ſo far as the amount of her Mibr Mifl, or 
proper dower, and the payment of the-exceſs muſt be poſtponed till 
after the diſcharge of the debt to the creditors; the ground of which 
is, that the owner's authority over his ſlave, with reſpect to matrimony, 
is founded. on his having the property of his perſon, (as ſhall be here- 
after_explained,) and that right of property ſtill remaining, the mar- 
riage of the flave is completely /egal-and valid. 

os JECTION In confequence of the marriage, the right of the 
creditors is rendered null, both by: de/ign, and in ect; wherefore it 
would be requiſite that, in diſcharging the debts of the Mazoon, thoſ: 


in this caſe, for they are all put on an equality. 

RRTLY.— The right of the creditors is not deſignedly rendered 
null by the marriage; but the marriage being held valid, the debt ot 
dower is due in conſequence of the 3 of its cauſe; and there 
is nothing to invalidate its exiſtence; the dower, therefore, is the 


being already in debt, deſtroys or waſtes the property of a ſtranger, 
the latter comes in as a joint creditor; and the ſlave is as a fick 
debtor ;—that is to ſay, if a ſick perſon, being in debt, marry a wo- 
man, ſhe comes in as a joint creditor with the others, to the amount 
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Fe a maſter contract his female ſlave in marriage to another man, 
he is not under any obligation to ſend her to the houſe of her huſ- 
band, ſhe ſtill remaining attached in ſervice to her maſter; and the 
huſband ſhall be defired to viſit his wife at opportune ſeaſons, at her 
maſter's houſe ;- becauſe his right to her ſervice ſtill remains in virtue 
of his property in her, and if he were under any obligation to ſend 
her to the houſe of her huſband, his right would be rendered null.— 
And if the maſter ſhould give permiſſion to his female ſlave to dwell 
in the houſe of her huſband; her ſubſiſtence and: lodging are incum- 
bent upon the huſband; but if he ſhould not permit this, nothing 
whatever is incumbent, becauſe ſubſiſtence is the recompenſe for the 
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and if he ſo 
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but not other- 
wiſe, 


matrimonial reſtraint, and if ſhe live in the houſe of her huſband ſhe h 


is under this reſtraint, but not otherwiſe.—And if the maſter thus 
permit her to dwell with her huſband, till he is at liberty, notwith- 
ſtanding, to call for and require her legal ſervice at any ſubſequent 
period; becauſe his right of uſufruct ſtil continues, in virtue of his 
property in her; and this right | is not relinquiſhed by ſuch permiſſion. 
r than by her — 


THE d of the Hediya remarks that Imm Mohammed has: 
ſaid, ** A maſter contracting his male or female ſlave in marriage is law-- 


* ful,” —without making any mention of the conſent of the ſlave to 


ſuch marriage, which ſhews that this conſent is not a condition; and 
ſuch is the opinion of our doctors, who. hold that a maſter is em- 
powered to contract his ſlaves in marriage by compulſion, - that is to- 
lay, that the marriage of ſuch, where it is contracted by the maſter, 
Holds good independant of their conſent: According to Shafei, a 
maſter is not empowered to contract his male ſlave in marriage by com- 
pulſion ; and there is alſo an opinion of Hauegſa recorded to this effect: 
this doctrine proceeds upon the principle that marriage is a natural 
privilege of man, and a ſlave is a poſſeſſion of his owner by the laws 
of property, but not by the laws of nature; wherefore the maſter is 
not endowed with any abſolute ee with reſpect to his marriage: 


W e 
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contrary to the caſe of a female ſlave, whoſe owner, as being entitled 


An owner 
laying his 
female ſlave 
hefore con- 
ſummation 
has no claim 


to her dower, 


to the carnal uſe of her perſon, is at liberty to transfer the ſame to 


any other.—-The argument of our doctors on this ſubje& is that a 
maſter, in cauſing his ſlave to marry, acts with a view to the pre- 
ſervation of his property, becauſe, by marrying, the ſlave is withheld. 
from the commiſſion of whoredom, which is a cauſe of deſtruction or 
damage *; the maſter, therefore, is fully empowered with reſpect to 
the marriage of his male ſlaves, the ſame as of his females; but he is 
not thus empowered with reſpe& to his Motłdtib, or Mokdtiba, be- 
cauſe theſe are, as to privileges, the ſame as free perſons, and their 
conſent is therefore a condition; for if it were otherwiſe, their privi- 
leges and powers of action would be totally annulled. 


Ir a man marry his female ſlave to another perſon, and afterwards 
put her to death, before her huſband has. had carnal connexion with 


her, no part of the dower whatever 1s, in this caſe, due from the 


huſband, according to Haneefa. The two diſciples hold that, in this 
caſe, the dower is due from the huſband, in the ſame manner as it 
would be if the female ſlave had died a natural death; and the founda- 
tion of their opinion is that a perſon who is ſlain dies by his own fate, 
death implying merely the termination of life, and life being termi- 
nated by the act of killing; the caſe, therefore, is here the ſame as if 
the female ſlave had been ſlain by a ſtranger, —that is to ſay, if the 
female ſlave had been ſlain by a ſtranger, her dower would remain due 
from the huſband, and ſo alſo in the preſent caſe. The argument of 


| Haneefa is that the owner of the flave, Who (as being her Maw/a) 


claims the conſideration, has by his act prevented the delivery of the 
return, (to wit, the perſon of the woman,) and conſequently his 
right to the conſideration is extinguiſhed, in the ſame manner as when 
a free woman apoſtatizes; — that is to ſay, if a free woman apoſtatize 


from the faith before ſhe has admitted her huſband to the carnal em- 
brace, no dower whatever 1 is due to her, ſhe [by her act of apoſtaſy] 


* On account of the puniſhment waich attends it. 


5 ; having 
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having prevented the delivery of the return; and fo werde! in 455 


preſent inſtance. With reſpect to what is advanced by the two diſ- 
ciples, that ** a perſon who is flain dies by his own fate,” it may be 
anſwered, that although this be admitted, yet it holds with reſpect to 
a future ſtate only, and not with reſpect to this world, murder, ac- 
cording to worldly inſtitutes, being in the eye of the law conſidered as 


an act of deſtruction, inducing retaliation, fine, and fo forth; and it 


is therefore to be regarded as an act of deſtruction with reſpe& to the 
dower, that alſo being a temporal inſtitution. 


Ir a free woman kill herſelf before ſhe has admitted her huſband to i 


carnal connexion, her dower is nevertheleſs due from him :—contrar 
to the opinion of Ziffer, who conceives an analogy between this caſe 
and that of a woman apoſtatizing before carnal connexion, or of a 
maſter ſlaying his female ſlave; for he argues that no dower whatever 
is here due from the huſband, as the wife, to whom the confideration 
belongs, has by her act of ſuicide prevented the delivery of the return. 
— The arguments of our doQtors are that, in worldly inſtitutes, no 
regard is paid to the offence committed by a man upon his own perſon, 
wherefore ſuicide is to be held as dying a natural death: contrary to 
the caſe of a man killing his female ſlave, that being an act to which 
worldly inſtitutes have regard, and, as ſuch, ſubjecting the perpetrator 
of the murder to the performance of acts of expiation.. 


Ir a man marry the female ſlave of | another, and be deſirous of 
committing the act of Aail with her, (i. e. emiſio Seminis in Ano, vel 


inter Mamillas,) this ſhall depend upon her maſter's permiſſion, ac- 


cording to Haneefa; and ſuch alſo is the Z4hir Rawdyet.—According 
to the two diſciples, the err on to this act reſts with the ſlave, 
becauſe [as being the man's wife] carnal connexion is her right, but 
by 4z// that carnal connexion which is her right is fruſtrated; her 
conſent, therefore, is a requiſite condition to the legality of the 
act, the ſame as that of a free woman: contrary to the caſe of a 

female 


© It: 
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female ſlave, who is the property of the perſon having ſuch connexion 
with her *, becauſe carnal connexion is not her right, (whence it is 
that ſhe 1s hot entitled to claim the carnal act of her maſter or owner,) 
and conſequently her conſent is not a condition.—The principle upon 
which the Zabir Rawdyet proceeds 1 in this caſe 1s, that the act of Azil 
defeats the intention of marriage, which is the production of children, 
and this is a right of the maſter +; whence it is that 51. conſent is a 
condition, and not that of the flave.—And herein appears a diſ- 
tinction between the ſtate of a free woman and that of a ſlave [in 
marriage.) 


22 Ir a female ſlave marry with her owner's conſent 1, and after- 
ave, upon 


obtaining her Wards become free, ſhe 1s then at liberty either to break off the mar- 


CES an riage, or to continue it, whether her huſband be a flave, or a free- 


nul the mar- man, becauſe, upon Barreera (who was a Mo#4tiba of Ayſba) be- 
5 — 4 coming free, the prophet ſaid to her You are nigh iftreſs of your 


„ ir wasexe- 8 on perſon, and therefore at your own diſpoſal,” —which tradition 
her owner's eyinces that ſhe is at liberty as above, whether her huſband be a ſlave 
conſent; | > I a 

| or a freeman; ſince the cauſe. of her right of option, as there men- 
tioned, (that is, her being miſtreſs of her own perſon,) exiſts equally 
in either caſe. —Shafei maintains that ſhe has no ſuch right of option, 
where her huſband is a freeman: the tradition above quoted, how- 
ever, is in proof againſt him: moreover, the power of the huſband 
with reſpect to his wife is greater after her emancipation than it was 
before, becauſe before ſhe was free he had power to pronounce only 
a double ſentence of divorce, whereas afterwards he is authorized to 
pronounce three divorces, on which account ſhe is juſtly empowered 
to ſet aſide the contract of marriage, ſo as that her huſband may not 


obtain any additional authority with reſpect to her in conſequence of 


* As where a maſter has connexion with his female ſlave in virtue of propriciy. 
+ Becauſe he has a property in the children born of bis ſlave. 
* That is, at his inſtigation. 


her 
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her emancipation. And the rule is the ſame where a Mokdtiba marries 
with her owner's conſent, and afterward becomes free.—Z Fer ſays 
that a Mok#dtiba has no right of option, becauſe the contract of mar- 
riage proceeded by, and was executed with, her eſpecial conſent, and 
ſhe receives the dower *, and ſuch being the caſe, the can have no 
ſubſequent right of option: contrary to the caſe of an abſolute flave, . 
whoſe conſent in marriage is not regarded, The argument of our 
doctors is that the reaſon for her right of option, (to wit, the acceſ- 
lion, to the huſband, of an additional authority with reſpect to her,) 
appears in the caſe of a Mo#4tiba, the ſame as in that of an abſolute 
ſlave, for before freedom the term of her Edit was only #wo men- 
ſtruations, and ſhe was ſubje& to no more than a duplicate ſentence 
of divorce; whereas, in her ſtate of freedom, her Edi includes three 
menſtruations, and ſhe is ſubject to three divorces. | 


Ir a female ſlave marry without her owner's conſent, and be af- but not other- 
terwards made free, her marriage then becomes legal and valid, . 54 
becauſe, being of ſound mind and mature age, ſhe is competent to 
the declaration and acceptance; moreover, the illegality of the mar- 
riage was on account only of the owner's right, which being done 
away, it remains lawful: and the woman has not any option, as in 
the former caſe, becauſe the marriage is not in this caſe valid until 
after emancipation, which conſequently occaſions no acceſſion of 
power to the huſband; and hence the caſe is the ſame as if ſhe were to 
beſtow herſelf in nn after emancipation. 


Ir a man marry a female ſlave, without her owner's concurrence, Caſe of a 
on a dower of a thouſand Dirms, her proper dower being one hundred ing a female 
Dirms only, and he have carnal connexion with her, and her owner far 8 


afterwards SUBS 2625 her, the ſpecified dower goes to him [the conſent. 


In oppoſition to the caſe of an abſolute ſlave, whoſe dower is received by her Matola, 
or proprietor, and by him appropriated, 


Vor. I. | = owner, 
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owner, ] becauſe the huſband has here obtained poſſeſſion of an article | 
which was the property of the owner, who is therefore entitled to the 
return: but if the marriage be not conſummated until after emanci- 


pation, the fpecified dower goes to the woman, becauſe in this caſe 


the huſband appears to have obtained poſſeſſion of an article which was 
her property, and ſhe of courſe is entitled to the return, ſinee the 
marriage, in conſequence of her emancipation, takes effect from the 


period of the contract; and hence the ſpecification. of the dower is 


valid, and that which was ſpecified is incumbent; and accordingly; 
no other dower is due on account. of carnal. connexion previous to the 
efficiency of the marriage, where, that has been. ſuſpended [upon the 
event of the owner's approbation, or the ſlave's freedom, ] becauſe the 
marriage deriving its legality from the original contract, its efficiency 
is conſidered as exiſting from the inſtant the marriage takes place; 


nothing, therefore, but one dower can be due.. 


Ir a father enjoy the female ſlave of. his. ſon,. and. ſhe produce a 
child, and he [the father], claim it, the ſlave becomes his Am Walid, 
and he is anſwerable to his ſon for her value; but he is not ſo for her 
dower, becauſe a father being at liberty to poſſeſs himſelf of the pro- 
perty of his ſon, whenever that may be requiſite. to his own preſerva- 
tion, it follows that he may poſſeſs himſelf of his ſon's ſlave, where 


he requires her for the preſervation of his progeny, fince he thereby 


provides. for his own continuance, he. being virtually continued in. his 
offspring; but the preſervation. of his. progeny being a matter of leſs 
immediate importance than that of his /fe, he muſt pay a price in ex- 
change for the ſlave, whereas he might-take his ſon's vicluals without 


| paying any price.—And here the father's property in the flave is 


eſtabliſhed antecedently to his claim of the child, poſſeſſion being a 
condition eflential to ſuch claim, which does not hold good unleſs. he 
be either fully poſſeſſed of her in all reſpects, or at leaſt have a right 
of poſſeſſion. in her; and neither of theſe exiſt in him, (inſomuch that 
bs might legally marry her N is therefore 9 that his pro- 


8 | 
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perty in her be conſidered as exiſting a priori; and this being admitted, 
the father appears to have had carnal connexion with his own ſlave, 
and conſequently-is not ſubje& to the payment of an Akir.—Zifer 
and Shafei maintain that the flave's dower is a debt upon the father; 
becauſe they hold that his property in her is a conſequence of his 
Neelad, or claim of the child, — that is, that his right of poſſeſſion is 
is thereby eſtabliſhed, the ſame as in a partnerſhip ſlave; now the 
effect of a thing is not found until after that thing has taken place; 
and ſuch being the caſe, as the carnal connexion appears to have 
been had, in the firſt inſtance, with the property of another, a dow er 


is due. 


Ir a man marry his female ſlave to his father, and ſhe produce a 
child, ſhe does not become Am Walid to the father, neither is her 
price a debt againſt him, becauſe he is anſwerable for her dower: and 
the child born of her is free, ſuch a marriage being approved by our 
doctors.— This is contrary to the doctrine of  Shafei, according to 
whom a marriage of this kind is illegal. The argument of our doc- 


- 
| 
* 
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tors is, that the ſlave is not at all the property of the father, becauſe, 


the ſon being her proprietor in every reſpect, it is impoſſible that the 
father ſhould be ſo in any view); the ſon, moreover, is endowed with 
privileges [in regard to her] which do not appertain to his father, ſuch 
as ſelling or beſtowing her in marriage, or emancipating her, which 
evinces that the father is not in any reſpect her proprietor, although, 
in a caſe where he has carnal connexion with her, puniſhment drops, 
on account of 'erroneous poſſeſſion ; and his marriage with her being 
admitted as legal, the conſervation of his ſeed is effected by means 
of marriage, [not by means of Meelad,] ſo that his property in her is 
no way eſtabliſhed [by the circumſtance of her bearing a child to him,] 
and conſequently ſhe does not become his Am Walid —And here the 
father is not anſwerable for the value either of her or of her-child, as 
he does not become proprietor of either; but he owes her dower, he 


having taken that upon him by his marriage; and the child is free, be- 
Z 2 cauſe 
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aa his owner would otherwife be his brother; and he is * 
emaneipated of courſe. 


Ir a free woman, being the wife of a flave, ſhould ſay to the pro- 
prietor of fuch ſlave, ** Emancipate him on my behalf for a thouſand: 
* Dirms,” and he accordingly emancipates him, the marriage is an- 
nulled. —Z;fer maintains that it is not annulled.— Our doctors argue, 
on this occaſion, that the ſlave obtains his freedom from the woman, 


| Whence it is that the right of Willa reſts. with her, and alſo, that if 


the were under obligation to perform an expiatory act, and intend her 


| huſband's releaſe to ſtand as ſuch, her expiation is thereby fulfilled, — 


With Ziffer the emancipation is held to proceed from. the owner, be- 
cauſe the woman has. required him to emancipate the ſlave on her 
« behalf,” which is abſurd, ſince manumiſſion cannot take effect upon 


a ſlave who is not the property of the emancipator ; conſequently, her 


requiſition being improper, emancipation is to be regarded as proceed - 


ing ſolely from the owner. Our doctors, on the other hand, ſay 


that there is oze mode in which the requiſition of the woman may be 
rendered proper, vis. by conſidering her property in the flave to have 
exiſtence previous to emancipation, as an eſſential, (for her right of 
poſſeſſion is a condition of the validity of emancipation on her behalf,) 
and ſuch being the caſe, her requiſition ** emancipate him, &c.“ bears. 
the conſtruction of her deſiring the owner firſt to transfer to her his. 
property in the lay for ſuch a conſideration, and then to emancipate 
him from her;“ and. the reply of the owner, I have emancipated. 
tim,“ is as if he were to ſay that he had transferred him, and then. 
fet him free from her;“ and upon the woman's property in him 
being eſtabliſhed, it neceffarily follows that the marriage is annulled, 
the marriage of a free woman with her-flave being illegal, ſince poſ- 
ſeſſion by right of property is irreconcilable with poſſeſſion by matri- 


mony.—But if the woman were to ſay to the owner of her huſband 


, emancipate him from me,“ without mentioning any conſideration, 


in this caſe the marriage is not annulled, and the Willa reſts with the 
maſter.. ' 


Cu ar. IV. MARRIAGE 


maſter. This is according to Haneefa and Mohammed.— Aboo r % of 
ſays that this and the preceding caſe are the ſame, and that the mar- 
riage is here likewiſe annulled, becauſe in this inſtance alſo the tranſ- 
fer muſt be ſuppoſed to have previouſly taken place, (though without 
any return,) in order that the a& may be lawful. 
OBJEcTION,—Transfer of property, without a return, amounts 
to gi/?, and that is not valid without ſeixin; now here ſeizin does not 
appear; conſequently how can the transfer be valid ? 
REPLV.—Seizin is not in this. caſe regarded, any more than in 
Zibdr; thus, if the expiation of Zibdr were incumbent upon any 
perſon, and he were to deſire another to give the victuals “, as from 
him, and the other do accordingly, the gift is SEES inde- 
pendant of ſeizin; and ſo here likewiſe. —The argument of Haneefa. 
and Mohammed is that ſeizin being declared, in the ordinances of the 
prophet, to be a condition of gift, cannot be diſpenſed with; neither 
can it be eſtabliſhed merely by ſuppoſing or. aſſuming it, as an eſſen- 
tial, becauſe ſeizin is a ſenſible act, —contrary to ſale, which is a legal 
tranſaction: and in the caſe of expiation, as cited by. Aboo Tagfaf, the 
poor ſtand as the deputies of the expiator, in the ſeizin of the victuals, 
but the lave (in * caſe here treated of) cannot ſtand as the wife's. 


deputy, becauſe nothing is. received: by bim, ſo as to conſtitute him. 
her deputy in ſeizin. 


{ 


| ] 
* Boak of Divoree, Chap. IX. 
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Of the Marriage of Infidel. ' © 


The marriage Ir an 1 Infidel man and woman marry without witneſſes, or whilt 
of an Infidel the woman is in her Edit from a former Infidel huſband, and this be 


couple 1s not 


CO by no objection by the rules of their own ſect, and they afterwards em. 
embracing brace the faith together, their marriage remains valid. —This is 25 


the faith, 


cording to Hancefa.—Ziffer maintains the marriage to be invalid i 
either caſe, (that is to ſay, whether it be entered into without wit 
neſſes, or during the woman's Edit,) but that Infidels are not liable t 
be called to an account until they embrace Mum, or until they appel 
to the law,—that is to fay, carry the matter before the judge. — b. 
two diſciples coincide with Haneefa in the firſt caſe, [the defect i 
witneſſes,] but agree with Zier in the laſt [the Edit.] The arg i 
ment of Ziffer is that the word of the ſacred writings extends to i 
men alike, and conſequently to Infidels ; but the parties, as bein 
Zimmees, are not liable to moleſtation ; but this exemption from mo- 
leſtation is an effect of indulgence, and does not proceed from a 
idea of the marriage being legal; and of courſe, where it becomes: 
ſubject of litigation, or the parties become Mufſulmans, ſeparatiol 
muſt enſue, the illegality of their marriage ſtill remaining. be 
arguments of the two diſciples are that the illegality of Poltandry 
univerſally admitted amongſt Muſſulmans, and that Infidel ſubjects hai 
engaged to follow the temporal law in all ſuch points as are univerſal 
admitted; but with reſpect to the illegality of marriage without vi- 
neſſes there ſubſiſts a difference of opinion among the Muſſulmn 
and Infidels have engaged only to follow ſuch temporal laws of Jams 
are wniver ſally admitted, and not ſuch as are dj ſputed; hence, 4 
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caſe of Poliandry a ſeparation becomes neceſſary, but not in the caſe 

of marriage without witnefles.—Haneefa argues that the marriage is 

not rendered illegal by the injunctions of the law, becauſe thoſe in- 

junctions are not addreſſed to Infidelt; neither does any reaſon exiſt 

why the Edit ſhould be obligatory on account of the right of a huſ- 

band who has no faith in the neceſſity of it: contrary to a caſe where | 
the Infidel woman is the wife of a Muſſulman, becauſe he has faith in 1 
the neceſſity of Edit; and therefore the illegality of her marriage 4 
[with the Iafidel] ſhould in this caſe be eſtabliſhed, on account of 

his [the Muſſulman's] right; and the marriage being valid abinitio, 

on account of no illegality appearing. therein, continues to exiſt as 

ſuch, ſince teſtimony is not a condition with reſpect to the period of 

its exiſtence; and the circumſtances of appeal to the law, or of con- 

verſion to the faith, take place during the exiſtence of the marriage: 

neither does the circumſtance of the Edit forbid, the continuance of 

the marriage; as when a man (for inſtance). has carnal con- 

nexion, erroneouſly, with the wife of another, in which caſe an 

Edit is incumbent upon. the woman,. but the marriage continues to 

hold good. | 


Ir a Majooſee wed his mother or his daughter, and they afterwards unleſs it be a. 
become Muſſulmans, they are to be ſeparated. This holds with the two 11 0 * 
diſciples, becauſe a marriage within the prohibited degrees is univer- prohibited, 
ſally admitted to be null, on which account the rule extends to In- * 
fidels as well as Muſſulmans, (as before mentioned, from them, in the | 
caſe of Edit,) and the parties, upon their converſion, being neceſfarily 
liable to moleſtation on account of ſuch marriage, it follows that a 
ſeparation muſt take place upon that event; and it holds alſo with 
Haneefa, becauſe, although ſuch marriage be deemed /awfu/ in the 
Rawiyet Saheeh, yet the circumſtance of the wife being within the 
prohibited degrees forbids the continuance of it after converſion, on 
which account, ſeparation is to take place: contrary to the circum- 


ſtance 
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ſtance of Edit, which (according to Haneefa) does not forbid the con. 
tinuance of the marriage. | e 


but if one of rties be converted to the fai ; 
cd hor fe Ir only one of the partie e faith, a ſeparation 


converted, a follows; but if one only appeal, Haneefa holds that ſeparation doe; 
N not take place: contrary to the opinion of the two doctors, according 
to whom ſeparation takes place in this caſe alſo.— The reaſon, with 
Haneefa, for making this diſtinction between theſe two caſes is, that 
the right of one party is not invalidated by the appeal of the other, 
ns the faith of the one is not altered by the appeal of the other: but 
where one of the parties becomes a Muſſulman, although the faith of 
the other be not altered by that event, yet the faith of an Auf- is not 
ſufficient to controvert or oppoſe the 1/dm of a Muſſuiman, as Iflim it 
the ſubjeclor and cannot be ſubjected.— But where both the parties 
enter into a litigation, it is univerſally agreed that ſeparation takes 
place, becauſe this mutual litigation amounts to both authorizing any 
third perſon to effe& a ſeparation between them, which if they were 


to do, the ſeparation ſo effected would be legal. 8, 


— 


Apoſtates are Tr is not law ful that an apoſtate marry any woman, whether ſhe 
— be a believer, an Infidel, or an apoſtate, becauſe an apoſtate is lable 
s. to be put to death; moreover, his three days of grace are granted in 
order that he may reflect upon the errors which occaſion his apoſtacy; 
and as marriage would interfere with ſuch reflection, the law does 
permit it to him. | 


In like manner, it is not lawful that a female apoſtate marry any 
man, whether Muſſulman or Infidel, becauſe ſhe is impriſoned for 
the purpoſe of reflection, (as above,) and her attention to her huſ- 
band would interfere therewith : moreover, this circumſtance of 
her impriſonment neceſſarily prevents the matrimonial intercoutſe; 


now marriage is lawful, not in reſpe& to ite, but to its end, 
: 8 | and 
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and n where as are defeated, it cannot be deemed in 
any reſpect legal. 


Wugnzven either the huſband or the wife is a Muſſulman, their 
children are to be <ducated in the Muſſulman faith. And if either one 
or other [of an Infidel couple] become a Maſſulman, and they have 
infant children, thoſe are to be conſidered as Muſſulmans, in virtue of 
the am of one of their parents, becauſe this is tenderneſs to the 
children. | | 

Ir one of a married couple be a Kitabee, and the other a Majooſee, 
their children are to be regarded as Kitabees, becauſe, in this alſo 
there is a degree of tenderneſs with reſpect to the children, as a Ma- 
fooſee is worſe than a Kitdbee. | 
Shafei, who holds the infidelity of a Majoofee, and that of a Kitabee, 
to be equal: but with our doctors a Kitabee is held e to a Ma- 


jooſee. 


WueN the wife becomes a convert to the faith, and her huſband 
is an Infidel, the magiſtrate is to call upon the huſband to embrace the 
faith alſo; if he accede, the woman continues his wife; but if he re- 
fuſe, the magiſtrate muſt ſeparate them; and this ſeparation, with 
| Haneefa and Mohammed, is a divorce, —In like manner, if the huſband 
become a Muſſulman, and his wife be a Majoo/ee, the magiſtrate 1 is to 
call upon her to embrace the faith alſo; if ſhe accede, ſhe remains his 
wife; but if ſhe refuſe, the magiſtrate muſt ſeparate them; but this 


ſeparation is not divorce.—Aboo 1 voſaf has faid that the ſeparation is 
What is here advanced of the magiſtrate. 
| calling upon the party to embrace the faith, is an opinion of our doc- 


not divorce in either caſe. 


tors. —Shafet maintains that the magiſtrate is not to make any ſuch 
requiſition, becauſe this is mo/eflation, and we have engaged not to 


to us, 


Vor. I. A a 


This is contrary to the doctrine of 


moleſt Zimmees, as they have entered into a contract of 9 


OBJECTION. ; 
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If either the 
father or mo- 
ther be Mu/- 
ſulman, their 
children are 


Muſſulmans: 


or where one 
is of a ſupe- 
rior order of 
Infidels, and 
the other of 
an inferior, 
their children 
are of the /u- 
periar order. 


Upon the 
converſion of 
one of wy . 
ies, the 
— is 
to require the 
other to em- 
brace the 
faith; and 


muſt ſeparate 
them, in caſe 


of recuſancy. 
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OnJzcriON.—It would hence appear that the EN right 
of poſſeſſion ſhould not terminate in this caſe; whereas _ alſo 
holds that it is terminated. 

Reery.—The matrimonial intercourſe is not e between 2 
Muſſulman and an Infidel; for which reaſon it is that the. matrimonial 


right of poſſeſſion is terminated on the inſtant of converſion, where 


Sther party embraces the faith, before conſummation, becauſe in 
this caſe the right has not been confirmed; but, on the 'other hand, 
if converſion take place after conſummation, the termination is delayed 
until the end of three menſtruations, becauſe the right has on this 


occaſion been confirmed; as holds in divorce.—'The argument of our 


doctors is, that, upon either party embracing the faith, the ends of 
marriage are defeated, on account of difference of religion; hence it is 
abſolutely neceſſary that recourſe be had to ſome means by which a 
ſeparation may be effected; now Mam, as an act of piety, is incapable 
of being rendered a caufe of ſeparation; the 1nfide/ party is therefore to 
be called upon to embrace the faith, ih order that the ends of mar- 
riage may be anſwered by converſion, or that a cauſe of ſeparation 
may be eſtabliſhed in caſe of refuſal. The reaſon upon which A000 
Yooſaf founds his opinion is that the occaſion of ſeparation, to wit, 
refuſing the faith, may proceed from either the man or the woman; 
a ſeparation, therefore, on account of ſuch refuſal, is not divorce, any 
more than on account of a right of property that is to fay, if, of 
huſband and wife, either become the owner of the other, a ſeparation 
enſues ; but this ſeparation is not divorce ; and ſo alſo in the preſent 
caſe.—In reply to this, Haneefa and Mohammed argue that the huſ- 
band, when he refuſes the faith, wilfully withholds the cuſtomary 
benevolence from his wife, where he has it till in his power to con- 
tinue it to her, by becoming a Muſſulman; and ſuch being the caſe, 
the magiſtrate acts merely as his ſubſtitute, in effecting the ſepart- 


tion; in the ſame manner as where a huſband is impotent, or de- 
prived of his penis; but a woman is not empowered to divorce, for 


which 
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which a6 the magiſtrate cannot be ended as her ſubſtitute 1 in 


effecting the 1 when the has refuſed the faith. 


Ir is to be obſerved, that where the ſeparation takes place on ac- 
count of the woman's refuſal of the faith, ſhe is ſtill entitled to her 
Jower, provided her huſband has conſummated the marriage, as in 


this caſe her right has been confirmed by the carnal act; but if the 
marriage ſhould not have been conſummated ſhe cannot receive any 


dower, becauſe the ſeparation has proceeded from her, and her right . 


to the dower is not confirmed; thus the caſe here is the ſame as 


where a woman apoſtatizes, or admits the ſon of her huſband to carnal | 


connexion. 


Ir the wife embrace the faith in a foreign country, and her huſ- 
band be an Infidel,—or, if a foreigner there become a Muſſulman, and 
his wife be a Majoo/eea,—the ſeparation between them does not take 
place until the lapſe of three terms of the wife's courſes, when ſhe 
becomes completely repudiated.— The reaſon of this is, that Ham 
cannot be made an occaſion of ſeparation, (as has been before obſer- 
ved;) and the requiring the other party to embrace the faith is im- 
practicable, as the authority of the | magiſtrate does not extend to a 


foreign land, nor is it acknowledged there; yet ſeparation is indiſ- 


penſable for the removal of evil; the condition, therefore, of ſepara- 
tion, (to wit, the lapſe of three terms of the woman's courſes, ) 
muſt ſtand in the place of ſeparation effected by the magiſtrate; and 
in this rule no diſtinction is made between a woman enjoyed, and one 


znenjoyea.—Shafei makes a diſtinction, on this occaſion, between a 


woman enjoyed and one unenjoyed, in the ſame manner as he diſ- 
tinguiſhes between them when they reſide in a Muſſulman territory, 
and one of them mii aun faith; as has been before ex plained. | 


And if the 
converſion of 
either hap- 
pen in a fo- 
reign coun» 
try, ſepara- 
tion takes 
place upon 
the lap of : 
the woman's 
term of pro. 


bation. 


WuxN a ſeparation whos busse between huſband and wife, in it the wife be 


conſequence of the converſion of the former, and the latter is an 
Aa 2 


an alien, ſhe 
18 not to ob- 


alien „ ferve an uit, 
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from ſepara- 
tion, 1n con- 
ſequence of 
her huſband's 


converſion. 


The conver- 
ſion of the 
huſband of a 
Kitabeea does 
not occaſion 
ſeparation. 


Caſe of a 
convert re- 
moving from 
a foreignland 
into a Maſſul- 
Nan territory . 
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alien, the is not ſubject to any obſervance of Edit, according/toall the 
doctors. Hanegſa holds the rule to be the ſame, where the woman 
becomes a convert and her huſband is an alien; that is, that the wo. 


man, in this caſe alſo, is not ſubject to any obſervance of Edit, but 
the two diſciples maintain that ſhe muſt here obſerve an Edt the ſame 


as would be incumbent upon her if ſhe were to come into the Muſſu. 
man territory; as ſhall be hereafter demonſtrated. 


Ir the huſband of a K774beea become a Muſſulman, their marriage 
ſtill endures, becauſe the marriage of a Mufjulman with a Nitdbera 
being legal ab initio, its continuance is ſo a fortiors. 


Ir either huſband or wife become a convert to the faith in 2 
foreign country, and afterwards remove thence into the Mifſwlman 
territory, a ſeparation takes place between them:—this is contradicted 
by Shafez :—but if either party be brought, as a captive, out of the 
foreign country, ſeparation takes place between them, according to 
all the doctors: if, however, both the parties be brought captives to- 
gether, we hold that there is no ſeparation; whereas Shafei ſays that 
ſeparation takes place.—Hence it may be collected that the circum- 
ſtance of the parties reſiding apart in different countries is held to be a 
cauſe of ſeparation by our doctors, but not that of their capture; and 
that Shafei maintains the reverſe of this opinion.— The argument of 
the latter is that ſeparation of country is a cauſe of termination of au- 
thority, but has no effect in occaſioning an abſolute ſeparation in this 
caſe, any more than where an alien reſides under protection in a Mi- 


ſulmant erritory, whilſt his wife remains in her own country; or where 


a Muſſulman, goes under protection into a foreign land, leaving his 


wife in the Muſſulman territory; in neither of which caſes would ſe- 


paration take place, and ſo in this inſtance likewiſe :—capture, on the 
other hand, leads to this, that the captive is the ſole and excluſive 


property of the captor, which cannot be eſtabliſhed without a termina- 


tion of the e, s marriage, as it is on the ſame principle that 
captive 


8.5 
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captive ſtands virtually releaſed from all his debts.—Ovr doctors, in 


ſupport of their opinion, argue that by ſeparation of country all matri- 
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monial intercourſe between the parties, whether actual or conſequen- 


tial, is entirely broken off, and thus this ſeparation reſembles legality 
by affinity; capture, on the other hand, occafions property in the 
perſon, which does not forbid marriage at firſt, for if a man contract 
his ſlave in marriage, it is lawful; and ſv, alſo, it does not forbid the 
continuance of the marriage; as in the caſe of purchaſe, where if a 
perſon ſhould purchaſe a female flave, the wife of another, the mar- 
riage does not, on that account, become null. And in reply to what 
Shafei has advanced with reſpect to capture, —it is admitted that this 
makes the captive the excluſive property of the captor, in reſpect to 
ſubſtance, but the object of marriage, (to wit, the uſe of the woman's 
perſon,) is not ſubſtance, and therefore capture does not annul the 
marriage: moreover, between a protected foreigner and his wife ſepar- 
ation of abode does not virtually take place, as his ultimate inten- 
tion is to return home, whence he may be regarded, virtually, 


as in a foreign country, during his a e in the Mufſulman ter- 


ritory. 


Ir a woman come out of a foreign country into the Muſſulmar 
territory, and there become either a Zimmee, or a convert to the faith; 
it is lawful for her to marry *; and Haneefa holds that ſhe is not under 
any obligation to obſerve an Edit.—The two diſciples ſay that ſhe 
muſt obſerve an Edit, becauſe ſeparation takes place upon her enter- 
ing the Muſſulman territory, and ſhe then becomes ſubject to the 
Muſſulman laws.—The argument of Haneefa is that the Edit is a con- 
ſequence of an antecedent marriage, enjoined on account of the im- 
portance of the matrimonial tie; but this tie is of no importance what - 


ever with reſpect to foreigners, for which redſon it is that Edit is not 


enjoined upon a woman who is a pale. 


Although ſhe be already married in the foreign country. 


A woman, 
retiring from 
a foreign into 
a Muſſulman 
country, is at' 
liberty to 


marry z_ 


wy 
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but, if preg- 
— A Ir the woman in queſtion be pregnant, ſhe muſt not marry until 


wait until her ſhe be delivered. This is the doctrine of the Zdhir Zawdyeti——t is 
delle. recorded from Haneefa that her marriage is approved; but her huſ- 
band muſt not have carnal connexion with her until after her delivery, 
as is the rule with women pregnant by fornication. The ground of 
the former opinion is that the parentage of the fetus is aſcertained 
{as from ſome alien, ] aid therefore the former matrimonial tie is 
regarded, with reſpect to the eſtabliſhment of parentage, and muſt 
conſequently be ſo, with reſpect to forbidding her marriage likewiſe, 
on a FTIR of caution, | Wy | 102 $99 


Ina caſe e Ty either huſband or wife apoſtatize from the faith, a Geral 
dts i. fl takes place, without divorce, according to Haneefa and Aboo N voſaf. 

— or pg Mohammed alleges that, if the apoſtacy be on the part of the huſband, 
the ſeparation is a drr, becauſe he conceives an analogy between 

this caſe and that of the huſband refuſing the faith; for as, in the 

latter inſtance, he by his refuſal appears wilfully to withhold the cuſ- 

tomary benevolence from his wife, where he has it ſtill in his power 

to continue it to her, ſo likewiſe in the former, by his apoſtacy.— 

Aboo Yooſaf holds here to his opinion as before recited in the caſe of 
reſuſal.—Haneefa makes a diſtinction between refuſal of the faith and 

apoſtacy from it; and his reaſon for this diſtinction is that apoſtacy 

annuls marriage, becauſe the blood of an apoſtate no longer remains 

under the protection of the law, and his life is Mobabh ¶ free to any one 

to take ;] now divorce is uſed for the purpoſe of diſſolving a marriage 

which actually exiſts; and hence apoſtacy cannot poſſibly be conſidered 

as divorce: contrary to the caſe of refuſal of the faith, becauſe it is on 

account of the ends of matrimony being thereby defeated that ſepara» 

tion is enjoined, in that inſtance, as has been already faid; and for this 

reaſon it is that the ſeparation is there ſuſpended upon a decree of the 
magiſtrate, whereas in apoſtacy it takes place without any ſuch deere. 

It is to be obſerved, however, that if the apoſtacy be on the part of 

the Higſband, his wife is entitled to her whole dower where he has had 


4 c | carnal 
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carnal connexion with her, or to half her dower in defect of this :— 
and where the apoſtacy is on the part, of the wife, the is in like man- 
ner entitled to her whole dower, if her huſband has had carnal 
connexion with her; but if not, ſhe has no claim whatever either to 
dower or alimony, becauſe the ſeparation. is in this caſe a conlequence 
of her own act. 


Ir the huſband and wife ſhould both apoſtatize together, and 
afterwards return to the faith at the ſame time, their marriage is, by 
a favourable conſtruction of the law, permitted to endure.— ier ſays 


that it is annulled, becauſe the apoſtacy of any one of them forbids the 
duration of it, and where that appears in Soth, it is found in one of 


them :—but our doQors, in ſupport. of their opinion, cite an inſtance 


recorded to have happened in the time of the blefled companions [of 
the prophet, ] when the tribe of Binney Hanegfa, after having apoſta- 


tized, returned to the faith, and the. companions did not direct them 


to renew their marriage; and their apoſtacies were all conſidered as 
having taken place at the ſame time, becauſe of the uncertainty of the - 


dates. —But if, after their joint apoſtacy, either the huſband or wife 
were ſingly to return to the faith, their marriage is diſſolved, becauſe 
here one of them perſiſts in apoſtacy, and that forbids the con- 


tinuance of marriage, the lame as it does the matrimonial een 
at firſt. 
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A man eee. 
cohabit 

ly with Ats 
wives: 


but the mode 
of partition is 
left to him- 
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CHAP. VI. 


Of Kim, or Partition. 


Is; a man have two or more wives, being all free women, it is in- 


cumbent upon him to make an equal partition of his cohabitation 


among them, whether he may have married them as virgins or as 
Siyeebas, or whether ſome of them be of the former deſcription, and 


others of the latter ;—becauſe the prophet has ſaid, ** The man who 


„ hath two wives, and who, in partition, mclines particularly to ONE 


them, ſhall in the day of judgment incline to one fide,” (that is to 


ſay, /hall be paralytic;) and it is recorded by Ayſba that he made fuch 


equal partition of cohabitation among his wives, —ſaying *« O Gon, 


« I thus make an equal partition as to what 1s in my power; do * 


„ therefore bring me to account for that which. 1s not in my power,” 
(by which he means the Sections, theſe not being optional.) 


Tux wife of a prior marriage, and a new wife, are alike in this 
point, becauſe the tradition above cited is general in its application, and 
alſo, becauſe partition is one of the rights of marriage, and in theſe 
both deſcriptions of wives are equal, 


IT is left to the huſband to determine the meaſure of partition; 
that is to ſay, if he chooſe, he may fix it at one day of cohabitation 
with each of his wives, ſucceſſively, or more: and it is alſo to be re- 
marked that by the equality of 1 incumbent upon the huſband 


* By Kiſſm is underſtood that equal partition of cohabitation which a huſband i is re- 
quired, by law, to make among his wives, where he has a plurality of them. | 
18 
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is to be underſtood ſimply refidence, but not cortion, as the latter muſt 
depend upon the erection of the virile member, which is not a mat - 
ter of option, and therefore, like the affections, not always in the 
huſband's power. | 8 ; ore 


Ir a man be married to two wives, one of them a free woman, Ne 
and the other a ſlave, he muſt divide his time into three portions, co- bb, = 
habiting two portions with the former and one with the latter, becauſe rank or de- 
the ſame is recorded of Ale; and alſo, becauſe, as it is lawful to br poing 
marry a free woman upon a ſlave, but not a ſlave upon a free woman“, cordingly. 
it hence appears that the rights of the former in marriage are ſhort of 
thoſe of the latter. And a Mokdtibe, Modubbira, or Am- M alid, are, 


with reſpect to their right of partition, the ſame as ſaves. 


Women have no right to partition whilſt their huſband is upon 4 Partition is 
journey, and hence, during that period, it is at his option to carry bent whilſt 
along with him whomſoever he pleaſes; but it is preferable that he — 2 
cauſe them to draw lots, and take with him on the journey her upon #9 
whom the lot may happen to fall. —Shafei ſays that the determina- 
tion of this point by lots is incumbent upon the huſband, becauſe 
it is recorded of the prophet, that whenever he intended a jour- 
ney he cauſed his wives thus to draw lots. Our doctors, however, 
alledge that the prophet's reaſon for this was only that he might ſa- 
tisfy the minds of his wives; wherefore drawing lots is laudable 
merely, becauſe a man's wives haye no claim whatſoever to partition | 
during the period of their huſband being on a journey, ſince he is at 
liberty not to carry any of them along with him, and conſequently it is 
lawful for him to take any one of them. | 


Tas time of a journey 1s not to be counted againſt a huſband — 
that is to ſay, he is under no obligation, on his return, to make up 


2 By marrying one woran upon another is to be underſtood a man marrying a woman 
when he is already poſſeſſed of a wife; the expreſſion is merely idiomatical. 3 
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for the den loſt within that time, by a proportionable cohabita- 


tion with the wife or wives whom he may have left at home, they 
having no claim whatever to his cohabitation with them during ſuch 
period, 9255 | ehen 


Ir one wife beſtow her turn [of cohabitation] upon another, it is 
lawful; becauſe Soo/ah the daughter of Zooma gave up her turn to 
Ay/ha: but if a woman give up her turn, ſhe is not at liberty to re- 
ſume it, becauſe ſhe drops a right which is not as yet eſtabliſhed in 
her, and abſolute derilection cannot take place unleſs it be of a right 
already eſtabliſhed, —wherefore her reſumption here is as if ſhe were 


to withhold from Oey her turn W che other. 
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Of RIZA, or FOSTERAGE. 
IZ A, in its legal ſenſe, means a child ſucking mil from Defnitioa of 
the breaſt of a woman for a certain time, which is termed the | 
period of fofterage*. 7 ; bg eit ach of: Bahar, die 


4 


PROHIBITION is attached to foſterage, in whatever degree, if it Deg 
be found within the uſual period of infants ſubſiſting at the breaſt, — 
Shefei ſays that prohibition is not eſtabliſhed unleſs the child have 


* & 


* Foſterage, with reſpect to the prohibitions occaſioned by it, is of two kinds; F1R8T; 
where a woman takes a ftrange child to nurſe, by which all future matrimonial connexion 
between that child and the woman, or her relations within the prohibited degrees, is 
rendered illegal; $£CONDLyY, where a woman nurſes two children, male and female, upon 
the ſame milk, which prohibits any future matrimonial connexion between them. 

an 


Fs With” | ſucked 
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hibition by foſterage is attached, wo? to the degree, but to the mer? bd 
of foſterage, Which is the occaſion of ſuch increaſe of growth # and 
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ſucked the breaſt at leaſt five different times, inſomuch that if an in- 
fant were to ſuck for any particular ſpace of time, whether a day or 


an hour, uninterruptedly, this would not occaſion prohibition, becauſe 


the prophet has ſaid . Sucking, or giving ſuck, for once or twice, 


does not render prohibite.” —O ur doctors ſupport their opinion upon 


the authority of the ſacred text, Go faying, in the Koran, 4 Your 
46 MOTHERS WHO HAVE SUCKLED YOU ARE PROHIBITED Wire 


«.you;”—and alſo upon a precept of the prophet, that ** whatever 


is prohibited b conſanguinity „ ts alſo prohibited by fofterage,” — 
where no diſtinction whatever is made between a ſmaller and a greater 
degree of it. 

OBJeEcTIO — greater dogs of foſterage is eſſential to the 
eſtabliſhment of prohibition, becauſe the latter is here founded ſolely 
in an apprehenſion of a participation of blood“, on account of the 
growth and increafing bulk of the body, which cannot take place 
without foſterage, in a conſiderable de gree; moreover, it occurs in 
the traditions that foſterage is the ſource of a child's growth. _ 

ReeLy.—Although-prohibition be founded in an, apprehenſion of 
a participation of blood, on account of growth, yet that is a point 
which is incapable of being abſolutely aſcertained, and hence pro- 


with reſpe& to the ſaying of the prophet, as mentioned by. Shafei, 
our doors reply that if the date of deſcent + of the text [of the 
Koran} before quoted was paſterior to that of this ſaying, its authority 
is thereby ſuperſeded, and if it was prior therets, yet the Ws is 
rejected, becauſe it contradicts the text. 


* Arab. Zazeeyat, i term which has no ſenſe in our r ditionaries in any manner applicable 
to the preſent caſe. It appears, from the context, to ſignify a participation of bodily ſub- 


ſtance, cauſing two perſons to partake of one common nature, 


+ The Koran was declared by Mohammed to have been delivered 1 to him in dif- 
ferent portions at various times, and thoſe he termed the Noozoo!s, or deſcents. | 


% 
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Tux period of foſterage is thirty months, according to Haneefa— 
The two diſciples hold it to be π ¾⁰ years, and of the ſame opinion is 
Shafei. Ziffer maintains that it is three years, becauſe ſomething in 
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addition to u years is abſolutely requiſite, (according to what ſhall 
be hereafter ſhewn,) and ſuch addition is fixed at one year, becauſe 


that ſpace admits of the child's ſtate undergoing a complete alteration. 
— The argument of the two diſciples is the word of Gop, to wit, 
ls [the child's] TIME IN THE, WOMB *, AND [until] His WEAN- 
«© ING IS THIRTY MON THS: now the ſmalleſt ſpace of pregnancy 
is ſix months, and hence two years remain for foſterage; moreover, 


the prophet has ſaid that after two years there is. no foſterage.”— 


The arguments of Haneefa are twofold ; F1RsT, the text already quoted, 


where it appears that Gob makes mention of two things, one the 


Hamal, [or time of geſtation, ] and the other the F ;/al, [or weaning, ] 
for both of which he indiſcriminately mentions one period, namely, 


thirty months,  wherefore it applies to each in toto; the ſame as, in a 
caſe of two debts; that is to ſay, if a man (for example) were to 


make a declaration that he owed ſuch a perſon ** one thouſand Dirms, 


« and five buſhels of wheat, yable within two. months,” this 


period of two months applies to each debt equally, and fo in this cafe 


likewiſe. It may. indeed be objected that, admitting this, it would 
follow that the time of being in the worab i is alſo thirty months, whereas 


it is otherwiſe, - pregnancy being by law reſtricted to two years: but | 
to this we reply, that there is a cauſe of reſtriction ſhort of that period 


operating upon Hamal, (it being recorded in the traditions that a child 


does not remain in the womb of the mother above two years,) whereas 
there is none upon Fial, which of courſe ſtands as it appears to be: 
moreover, as a ſucking child is nouriſhed at the breaſt for two years, 
ſo is it alſo after the expiration of that term; for the weaning is not 
preciſely determined to any particular PET. Dy 18 ae by de- 
* Arab, Hamal. By this is F ports” rio pen but as the text ve 


quoted has reference to the child, and not to the mather, the tranſlator is under . 
of rendering it in a phraze applicable to the farmer. | 


grees, 
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grees, as the child inſenſibly forgets the breaſt and inelines to other 
food; it is therefore neceſſary that ſome ſpace for foſterage be allowed 
in addition to the two years, and this additional ſpace is fixed at fix 
months, being the ſhorteſt term of pregnancy, as the lapſe of that 
period affords, a reaſon for altering the manner of the child's ſubſiſtence, 
becauſe the ſubſiſtence of a tus is irreconcilable with that of a fuck. 
ling* ; and with reſpect to the traditionary faying of the prophet,” az 
cited by the two diſciples, it has reference ſolely to the period of the 
claim of foſterage; that is to ſay, it only goes to ſhew that no obliga- 
tion ariſes from foſterage, ſo as to render payment or hire for the ſame 
obligatory upon the [child's] father, beyond the ſpace of #wo" years; 
and the text of the Koran, which ſays MoTHERS SHOULD 8UCKL: 
* THEIR CHILDREN FOR TWO YEARS,” has alſo reference to' the 
period of the claim of foſterage. 1,99 "19 Os 


Ir a child continue to ſuck after the proper period 'of foſterage i i 
elapſed, prohibition is not hereby eſtabliſhed + ; becauſe the prophet 
has declared that there is no foſterage after the expiration. of the proper 
period; and alſo, becauſe prohibition is not eſtabliſhed by any foſter- 
age, except ſuch as is a cauſe of growth and increaſe, which are ob- 
tained only by the foſterage within its proper period, fince grown up 
perſons would not fing * effectual nouriſhment from ſucking. | 


A CcuilLD's forſaking the breaſt before the expiration of the = 
of foſterage is not regarded; that is to ſay, if a child withhold from 
taking its milk before the period of foſterage has elapſed, and there bc 


* That is to ſay, it is to be ſuppoſed that within the laſt ſix months the woman may 
have conceived, may, at the end thereof, produce a child; and a woman cannot, 
without injuring the foetus, give ſuck to another, either during or after her pregnancy. 


+ That is to ſay, if, after the expiration of the proper period of foſterage, another 
child be brought to the breaſt, and the former nurſling ſtill continue to ſuck, theſe two vr 
not hereby prohibited to each other in marriage, es they would have been 10 if the 
tucked * during the foſterage of the firſt child. 


7 : full 


z \ 
* = 
F 


Box. III. FOS FTE R AG E. „ 


% 


ſtill milk in the mother's breaſt, ad er infant ſuck the milk 
before the expiration of that period, in this caſe prohibition by foſ- 
terage is eſtabliſhed between thoſe children.— This is the Zdbir Ra- 
wiyet—Haſen has recorded it as an opinion of Hanegſa, that this is 
the caſe only where the firſt child has not as yet become attached to 
another ſpecies of food, ſo as to be capable of ſubſiſting altogether 
without milk; but if the child have adopted intirely another ſpecies of 
food, this circumſtance is to be conſidered as a weaning, and prohibi- 
tion by foſterage cannot in this caſe be eſtabliſhed, becauſe where the 
child is arrived at ſuch a ſtate as that other food ſuffices, the manner 

of its ſubſiſtence is altered, and that growth and increaſe which 
the child derived from ſucking is at an end, wherefore the property of 
participation of blood, which is the occaſion of prohibition, is not after- 
wards found. | 


Is the ſuckling of a child, after the expiration of the period of fof- 
terage, allowable or not? Upon this point there are various opinions: 
ſome have ſaid that it is not ſo, becauſe the act of ſuckling at all is 
permitted ſolely out of neceſſity, the milk being a conſtituent part of 
the woman's frame, the uſe of any portion of which, except as a mat- 
ter of neceſſity, is prohibited; and this neceſſity ceaſes upon the ex- 
piration of the period of foſterage. | | 


x * 
' 


*© Whatever is prohibited by CONSANGUINITY is ſo likewiſe by FOS- Bxceptions 
* TERAGE,” (according to the ſaying of the prophet already quoted,) 79m be ge- 
except a ſiſter's mother' by: foſterage®, whom it is lawful for a man to "ir 6 7 
marry, although he cannot lawfully marry his ſiſter's mother by blood, as 
ſhe muſt either be his own mother, or the enjoyed of his father, both 
of whom are prohibited to him; contrary to her mother by foſterage.— 
A ſiſter's mother by foſterage may be conceived in three different ways; 
| * This is a very equivocal and vague expreſſion, as appears by the ſucceeding defini 
tion of the various deſcriptions to which it applies. ; 8 


FIRST, 
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FIRST, where a man has a ſiſter by blood, who has a foſter- mother, 


whom he may lawfully marry ; —$ECONDLY, Where a man has a foſter. 
ſiſter, who has a mother by blood, whom. he may likewiſe lawfully 
marry ;z—and THIRDLY, where a male and female infant, between 
whom there is no affinity, ſuck at the breaſt of one woman, and the 
female infant alſo ſucks at the breaſt of another woman, in which 
caſe the male infant may lawfully marry the laſt woman, who. is the 


foſter-mother of the female infant, (that is to ſay, of his EB Loc ) 


. A MAN may alſo lawfully marry the alter of his — al- 
though it be not lawful for him to marry the ſiſter of his ſon by blood, 
as ſhe muſt be either his own daughter, or the daughter of his 3 4 
wife, both of whom are prohibited to him. 


Ir is not lawful for a man to marry the wife of his foſter- father, 
or of his foſter- ſon, (in the ſame manner as he is prohibited from 
marrying the wife of his natural father or e becauſe of the bevel 
tion before quoted. 

 OnJecTI0N.—lt has been declared; in the ſacred nente that 
it is lawful for men to marry the wives of their ſons by blood, 
and this particular reſtriction to od ſhould ſeem to imply that 
marriage with the wives of foſter-ſons Was * whereas it is 
otherwiſe. 

REPLVY.— The reſtriction above mentioned 1 to the excluſion 
of the wives of children by deſcent, and not to the excluſion of the 
wives of foſter -ſons, for the reaſons already mentioned. 


PROHIBITION is attached to the milk of the man, (that is to ſay, to 
the milk of which he is the cauſe;) if, for example, a woman nurſe 
a female child, the latter is prohibited to her huſband, and to his 
father and ſon, becauſe the huſband, through whom the woman's 
breaſts have been filled with milk, is as a father to that child.—It i 
recorded, as an opinion of Shaf#3, that prohibition is not attached E 

: | | the 
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the milk 1 a man; becauſe this probibitioh ariſes from an apprehen- 
ſion of participation of blood, and the milk is a ſecretion fromthe 
blood of the woman, and not of the man.—The arguments of our doc- 
tors in this caſe are threefold; FIRSH, the ſaying-of the prophet, as 


before quoted, Whatſoever is probubited hy conſanguinity is agſo pro—- s 
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« hibited by ſoterage, And prohibition by conſanguinity being found 


in both father and mother, it follows that it is found in both theſe re- 


lations by foſterage SECO, the prophet once ſaid to Ayſha, 


(who had complained to him of Aa, the brother of Aboo Ken, ap- 
pearing before her whilſt ſhe had only a ſingle cloth upon her,) The 


% af? of AFLA, in thus approaching you, is of no conſequence, as he is 
% your paternal uncle by. faſterage; which proves that affinity by 
foſterage is eſtabliſhed on the gaternal ſide, and that as the woman 


who ſuckles is the child's mother, ſo is her huſband its father, by 


folterage ;—THIRDLY, the man is the cau/e of the entrance of the 
milk into the woman's breaſts, and therefore the milk is, out of cau- 
tion, to be regarded (with reſpect to the yok of PIE as de- 
riving its exiſtence from him. 


A MAN t lav fully 3 the ſiſter of his foſter- brother, it 


being allowed to him to marry the ſiſter of his brother * blood, * 8 


is, the maternal ſiſter of his paternal ede 
| 7, 
Ir is to be obſerved as a rule that en a ad and eral infant 
ſuck from one breaſt, they are prohibited to each other in mar- 


riage, becauſe they have one common mother, and are therefore as 
brother and Her. 5 e 3 


IT is not lawful for a female to marry any of the ſons of tlie wo- 


man who has ſuckled her, becauſe they ate her brothers, —nor the. 


tons of thoſe ſons, becauſe they are her nephews. 


Ir is not lawful for a male to marry the huſband's ſiſter of the 
Vo“. I. (NP? _— woman 
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woman who has fuckled him, $2 
terage. | Th ; 1911 


Ir the milk be drawn from the nurſe's breaſt, and mixed with 
water, prohibition is ſtill attached to it, provided the former exceed 
the latter in quantity; but if the water exceed, prohibition is not at- 
tached.—Shafei maintains that prohibition is attached, in the latter caſe 
alſo, becauſe there is actually ſome of the milk in that water, and 
therefore it is indiſpenſably to be regarded, eſpecially in a point of 
prohibition, that being a matter of caution. To this our doctors reply 
that any thing leſs in quantity than that with which it is mixed is re- 
garded as virtually non-exiſtent, as in the caſe of a vaw, fos inſtance, 


where, if a man ſwear that he will not drink milk, and he after- 


wards. drink it mixed with a greater proportion of water, he is not 


forſworn. 


Ir the milk be mixed with other food, prohibition is not attached 
to it, although the former exceed the latter in quantity. This is at- 
cording to Haneefa. The two diſciples ſay that if the milk exceed, 
prohibition is attached. The compiler of the Hediya remarks that 
this opinion of the two diſciples proceeds upon a ſuppoſition that the 
milk and victuals do not undergo any culinary preparation after admix- 
ture; but that, if they be boiled, or otherwiſe prepared by fire, all the 
doctors admit that prohibition is not then occaſioned. The two diſ- 
ciples argue that regard is to be had to that which exceeds, (as in the 
caſe of mixing milk with water,) provided it have not undergone 
any change by boiling or other cauſe.— The argument of Haneefa is 


that the food is the ſubject, and the milk only a dependant, with 


reſpect to the end it is intended for, to wit, ſuſtenance; the caſe is 


therefore the ſame as if the proportion of the fad exceeded that of 
the milł. | 


Ir the milk be mined with medicine in a proportion exceeding 
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the latter in quantity, prohibition is attached to it, becauſe the 


milk is defigned for ſuſtenance, which is the end, and the purpoſe 


of the medicine is only to er the child's nch, or to e 
an 5 1 wet | 


4 as > 4 
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Ir yr milk of 0 bach be wre With chat of an Or? in a 


proportion exceeding the latter in quantity, prohibition is attaehed to 
it; but not if the milk of the animal exceed the other; regard being 
here had to that which exceeds ʒ as in the adeixrure of milk wood 


water. . 


Ir the milk of one woman be mixed with that of another, in this 
caſe Abvo Yooſaf holds that regard ſhould be had to the exceſs, that 


is to ſay, that prohibition is attached to that woman's milk which ex- 
ceeds the milk of the other in quantity, — becauſe here the two milks, 


when mixed together, become as one ſubſtance, and hence the ſmaller 
quantity is to be conſidered, (in the effect produced,) as a dependant on 
the greater quantity.—Mohammed and Ziffer contend that prohibition 


is attached to both milks equally, as both are of the fame nature, and 


a thing cannot be ſaid to exceed a homogeneous thing, becauſe the 
admixture with any article of a homogeneous nature adds to the ſum, 
but does not octaſion any deſtruction or change in the matter; and 
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the end intended is the ſame in both.—There are two opinions re- 


corded from Haneefa upon this ſubject, one coincidin 8 en _ 2 oats 
and the other with Mohammed. 


Ir the breaſts of a virgin ſhould happen to produce milk, prohibi- 
tion is attached to it, — that is to ſay, if a male child were to ſubſiſt 
upon it, the virgin becomes his mother by foſterage, and his marriage 
with her is prohibited, according to the word of Gop in the Koran, 


M Torn M0THSRE ee WAVE SUCKLED vou ARE PROHIBITED 


* UNTo You,” which text being generally expreſſed, applies to 
all women alike :;—moreover, the milk of the virgin is a cauſe of 
ee a. growth 


Prohibition is 
occaſioned by 
the milk of a 


virgin, 


| or of a cor. 


which milk 
does not oc- 
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growth in the child, weh induces an ebenen of F of 
blood. | | Wy "$2 | | 21 Alte 


Ir milk be drawn from the breaſts of a deceaſed woman; \ 
tion is attached to it. This is contrary to the opinion of Shafei, who 
ſays that, in the eſtabliſhment of prohibition by foſterage, the primary 
ſubject of ſuch prohibition is; the Woman whoſe. milk has been ſucked, 
by the child, the prohibition, pervading through the medium of that 
woman to others. cher relatives, ] but, by hen deceaſe, the original 
ſubject of Prohibition is removed, ſhe being then a dead ſubſtance; 
whence it is that if a man were then to commit the carnal act with 
her, he would not be ſubject to the puniſhment of fornication, nor 

would prohibition by affinity be by that act eſtabliſhed. The argu- 

ment of our doctors is that prohibition by foſterage ariſes from an ap- 
prehenſion of participation of blood, Which appears in the increaſing 
growth of the [child's] body, and this laſt 1s occaſioned by milk ; as in 
che e caſe. | 5 87805 


Ir a woman's Nin be adminiſtered to a chüd in en prob. 
bition by foſterage is not attached to it. —Thuis is the doctrine of the 
Z Abir Ratvdyet.— It is recorded from Mohammed that prohibition is 
thereby eſtabliſhed,, in the ſame manner as a faſt would be vitiated by 
it: but the reaſon of this apparent inconſiſtency (according to the 
Zihir Ratudyet) is that the cauſe of violating the faſt is the reſtoration. 
of the body, which is effected by the glyſter; whereas the cauſe of 
prohibition by foſterage is the increaſe of the body's growth, which is 
not thereby effected, nothing being ſuſtenance to men except what 1s 
adminiſtered by the mouth. 


Ir a man's breaſts ſhould happen to produce milk, prohibition 1s 
not attached to. it, | becauſe the ſubſtance , thus produced is not, 
in fact, milk, and conſequently increaſe of growth is not obtained 


by means of it — The principle upon. which Fhis proceeds i is that mill 
| cannot 


ook OS TE RAE. 


cannot be ſecreted in the ae of _ perſon but one © who 18 nn 
of er- ge, 4 A oy 536 e | 
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Pabiedtvide by folterage 15 not | attached to the milk of a * 


(or other animal; ) — that is to ſay, if two infants, a male and a fe- 


male, were to ſubſiſt together, upon the milk of one goat, prohibi- 
tion by foſterage is not eſtabliſhed- between them, becauſe between 


mankind and brutes there cam be no participation of blood, (that is to 


ſay, ſuch participation as would occaſion affinity, ) and * by 
foſterage ariſes from Xtra of blood. 


Ir a man marry an ;nfant = an adult, and the latter ſhould give 
milk to the former, both wives become prohibited with reſpect to that 
man [their huſband, ] becauſe, if they were to continue united in 
marriage to him, it would imply the propriety of joint cohabitation with 
the foſter-mother and. her foſter daughter, which is prohibited, in the 
ſame manner as joint cohabitation with a natural mother and daughter. 
It is to be obſerved on this occaſion, that if the huſband ſhould not 
have had carnal connexion with the adult wife, ſhe is not. entitled to 
any dower whatever, becauſe the ſeparation. has proceeded-from her, 
before conſumtnation.:;—but the infant has-a claim to her H PNer, 
the ſeparation not having proceeded from her. 

OBJzcTion.,—The ſeparation proceeds from. her, bake ſucking 
the milk from the breaſt. was her act. 

REPLY —Although.the ſucking was certainly her a&, yet the a0 


Caſe of one 


of two wives 


ſuckling ths 
other, 


of ſuch an one is not conſidered as deſtructive of her right, for which. 


reaſon. it is that if ſhe ſhould happen to kill her heir, this would not 
{et aſide her right of inheritance. —If, moreover, it ſhould appear that 
the adult had ated with any ſiniſter view of diſſolving the marriage, 
the huſband is in this caſe empowered to take from her the half dower 
which he pays to the infant; but not unleſs ſhe have acted with ſuch a 


view, even though ſhe were aware of the infant being the wife of her. 


hugs It is recorded from Mohammed, that the huſband is autho- 


rized 
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rized to take the infant's half dower from the adult, in either caſe, — 


that is to ſay, whether a diflolution of the marriage may have been 


her intention or not; but the former (which is the Zahir Raudyet) is 
the more orthodox opinion, becauſe, although the adult has by her 
act fixed and rendered binding upon the huſband the half dower afore- 
faid, (which had before ſtood within the poſſibility of dropping *,) and 
her ſo doing amounts to a damage, yet ſhe here ſtands (not as the ac- 
tual perpetrator, but) as the cauſe of the: damage, fince the act of 
giving her milk to the infant is not the occaſion of diffolving the mar- 


riage any further than as it induces a conſequence of joint cohabitation 


W ich a lep. mother and ſtep- daughter: moreover, the annulling of 
a marriage is not what renders a dower obligatory, but is rather the 
occaſion of its dropping ; but the Ya, dower is incumbent, in the 
manner of a M#tat, or preſent, in compliance with eſtabliſhed cuſ- 
tom; and the annulling of the marriage 1s the condition of its becom- 
ing incumbent ; and in this view the adult is the ca/e of the damage; 
* as being the cauſe only, and not the actual perpetrator, tranſgreſſion | 
is made a condition of her reſponſibility, the fame as in the caſe of 
digging a well, —that is to ſay, if a perſon were to tranſgreſs, in dig- 


ging a well, by ſinking it in another perſon's ground, or in the high- 


way, he is reſponſible for the Deeyat of any one who might happen to 
fall into it, whereas, if the well were ſunk in his own ground, he 
would not be reſponſible :—now this tranſgreſſion is not found in the 
adult, unleſs where ſhe is aware of the infant being the wife of her 
huſband, and that her view in ſuckling it is a diſſolution of the mar- 
riage; but Where ſhe is not aware of that circumſtance, or being ſo, 
yet gives her milk, not with any view of diſſolving the marriage, but 
rather, of preſerving the infant from periſhing, in neither of theſe 
caſes is tranſgreſſion ſuppoſed to exiſt; and, in the ſame manner, it 


That is to ſay, the obligation of which might poſhbly have been annulled or cancel- 
led by the occurrence of ſome accident previous to the payment of it, ſuch as the deceaſe 
of the infant before conſummation of the marriage, &. 


does 
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does not exiſt, if ſhe knew that the infant is the wife of her huſband, 
but be not aware that her uckling it will occaſion a diflolution of the 
marriage. 


OBJECTION.—No regard is oF) to ignorance of the law in a Muf- N 
ſulman territory; how, therefore, can i 1gnorance be pleaded 1 in her ex- 
cuſe in the preſent caſe? | 

ReeLy.—Regard is here paid to her ignorance, not in order to 
avert the ſentence of the law, (which induces reſponſibility upon 
her,) but ſolely to avert the conſtruction of intent of diffolution, or 
of wilful tranſgreſſion, to which her act might otherwiſe be liable, 
and which being thus diſproved, ſhe is exonerated from reſponſibility, 
as theſe are the only cauſes thereof, and neither of them can apply to 
her. 


Tux evidence of women alone is not ſufficient to eſtabliſh foſter- Evidence 
age ; nor can it be eſtabliſhed but on the teſtimony of two men, or of eue, 
one man and two women. — nam Mali has ſaid that it may be eſta- fl | number 
bliſhed on the evidence of one woman, provided ſhe be an Adil, becauſe 
prohibition is one of the rights of the law, and may therefore be 
eſtabliſhed upon a ſingle information,—as, for inſtance, where a per- 
ſon purchaſes fleſh meat, and any one bears teſtimony to its being part 
of a Majooſee ſacrifice, /in which caſe prohubition is eſtabliſhed with 
reſpect to it. The argument of our doctors is that the eſtabliſhment 
of prohibition in marriage is in no reſpect different from the extinction 
of a right of poſſeſſion; and the annulling of a right of poſſeſſion can- 
not take place but upon the evidence of two men, or of one man and 
two women :—contrary to the caſe of fleſh meat, as the prohibition 
to the eating may be eſtabliſhed Without affecting the proprietor's right 
of poſſeſſion, it ſtill remaining his property under that prohibition ;— 
the prohibition of this article, therefore, appears to be merely a matter 


of relſgion, and in which, conſequently, a ſingle evidence ſuffices. 


HE DATA. 


B O O K IV. 


Of TA LAK, or DIY ORCE. 


7 : A | * . = VF 2 I | ; W o ' | 7 . 
Dessen of © ALAK, in its primitive ſenſe, means diſiniſion: in law it 
the term. ſignifies the diſſolution of a marriage, or the annulment of its 


legality, by certain words. 


Chap: I. Of the Taldh-al-Sonna, or Regular Divorce. 
Chap. IT. - Of the Execution of. Divorce. | 
Chap. III. Of Delegation of Divorce. 

Chap. IV. Of Divorce by a Conditional Vow. 

Chap. V. Of the Divorce of the Sick. | 
Chap. VI. Of Rjjat, or returning to a divorced Wife. 

| Chap. 


— 
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Chap, VII. Of A. ur. and: art chit KITE 

Chap. VIII. Of Ke. 21 09;290 q 

hren YC OD Ra nee 

Chap. X. Ot Lau, or ee. Kot 1 8 8 

Chap. XI. * Oln. Fn og „el bes a 10 gon 3 
Chap. XII. Of the Edit. * nels artery dd u? 


Chap. XIII. Of the Efabliſhment of Paradis. 
Chap. XIV. Of Hizdnet, or the Care of Infant Children. 
Chats XV. of Man or Subſiſtence. 
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Drvoxce' is of three kinds; eins r, the TM or moſt Jaudable ;— DiſtinAions 
SECOND, the Hooſn, or laudable ; (which are the diſtinctions of the of divorce, 


Taldk- 2 5 — TH IRD, the Brdddr, or irregular. 
1 


Tun Taldk Abſan, or m laudable divorce, is where the huſband Talik Alls. 
repudiates his wife by a | fingle Enten within . a Tobr, * term of 


* Taldk-al-Sonna literally means © divorce, according to the rules of che Sema, in 
oppoſition to Talat Biddgt, which ſignifies a novel unauthorized, or heterodox mode of 
divorce: the terms regular and irregular are here | adopted, as being the moſt. familiar. 


Vor. I. ; D d "purity, 


Talak Hooſn. 


DIVORCE. _ 


| purity *,) during which he has not had carnal connexion. with her, | 


and then leaves her to the obſervance of her Tait, or preſcribed'term- 
of probation. This mode of divorce is termed the mo/? laudables. for 
two reaſons ; Ins r, becauſe the companions of the prophet chiefly 
eſteemed thoſe who gave no more than one divorce. until the expira- 
tion of the Edit, as holding this to be a more excellent method than 
that of giving three divorces, by repeating the ſentence on each of the 
two ſucceeding Tabs zs Ox, becauſe in purſuing this method 
the huſband leaves it ſtill in his power, without any ſhame, to reco-- 
ver his wife, if he be ſo inclined, by a reverſal of the divorce during 
her Edit: this method is, moreover, the loaſt injutious:tothe woman, 
as ſhe thus remains a lawful ſubje& of marriage to her huſband, even 
after the expiration of her Edit , which leaves a latitude in her favour: 
unreprobated by any of the learned. 


n 


Tu Talat Hooſu, or laudable divorce, is where a huſband repu- 
diates an enjoyed wife by three ſentences of divorce, in three Tobrs: 
Imam Malik aſſerts that this method claſſes with the Bidadt, or irre- 
gular, and that no more than one divorce is admitted as unexceptioh- 
able, becauſe, as being in itſelf a dangerous and diſapproved procedure, 
it is only the urgency of releaſe from an unſuitable woman that can 
give a ſanction to divorce; and this urgency is fully anſwered by a 
ſingle Tohr.— The arguments of our doctors on this topic are twofold; 
FIRST, a precept of the prophet delivered to Ebn Amir, One thing 
* required by the SONNA is that ye wait for the Tonk, and pronounce 
% divorce in each Tour ;””—$SECONDLY,. the propriety of a divorce 
reſts merely upon the progf of the urgency, and not upon the eſtabliſh- 


ment of the actual urgency itſelf, that being a matter concealed and 


unaſcertainable [but by virtual proof, ] and the act of proceeding to 


Meaning the ſpace whith-intervenes between the menſtrual fluxes. ' 


+ Contrary to any other mode of divorce, as a wife repudiated in any other way cannot 
be again married to her firſt huſband, unleſs ſhe be , married to, and divorced by 
another man, | 


divorce 
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divores at a time “hon the deſire f coition with the woman is freſh 
renewed, (to wat, at the recommencement of her Tabr, ) is a proof of 

the urgeney; and the repetition of divorce. at the two ſubſequent re: 

turns of the Tohr amounts to no more than a repetition of the proof. 
aud is therefore allowed of.— Some of the learned have ſaid that, in 
this ſpegies of divorce, it is moſt adviſeable that the buſband delay 
pronouncing the firſt ſentence of it until towards the termination of 
the Tohr; ſo as that the Edit may not be.too-much protracted ; but it 
is evident that the huſband ſhould. rather pronounce the divorce at the 
commencement of the Tahr, becauſe, if he were to delay it, he. might 
probably be tempted to have carnal connexion with the woman in the 
interim, under an intention of divorcing her, and then divorce 1 her 
after ſuch carnal connexion, Which is e i 


TE Taldk Biddut, or irregular ts po where a huſband re- Talat Bau. 
pudiates his wife by three divorces at once, - (that i is, included in one 
lentenge,) or, where he repeats the ſentence ſeparately, thrice within 
one Tobr; and if à huſband give three ,divorces in either of thoſe 
Ways, the three bel . Mn hay divorcer 1 is an offender gd 
the law. | 


© #4 e 1 * 4 * " om ” '% 4 
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ä e's Pa 5:4 cher a hels. K three deſcriptions of "=P ae. 
equally: unenceptionable and. legal, becauſe divorce i is in itſe a law ful 
act, whence. it 18 that certain. laws have been inſtituted reſpecting i it; 
and this legality prevents any idea of danger, being annexed. to it: 
moreover, divorce is not prohibited, even during the woman's courſes, 
the prohibition there applying to the protraction of the Ea, and not 
to d uorce. —Our doctors, on the other hand, ſay that divorce is in 
itſelf a dangerous and difapproved procedure, as it diſſolves marriage, 
an inſtitution Which involves many circuinſtances as well of a temporal 
as of a ſpiritual nature; nor is its propriety at all admitted, but on tjge 
ground of urgency of releaſe from an unſuitable wife; ; and there is no | 

oecaſion, in order to procure this releaſe, to Sie three divorces at 

Dd 2 | thn once, 
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once, whereas there is an excuſe for giving three divorces e ele | 
in three Tohrs, as this exhibits repeated proofs of the urgeney of it 

and with feſpect to what Sg advances, that “ the legality of 

divorce prevents any idea of danger being annexed to it“ we 
anſwer, that the legality of divorce, in one reſpect, (that is to ſay; 
inaſmuch as it is a dfroyer of Subjeftion, ) does not admit the idea of 
its being dangerous, but that, in another reſpect, (to wit, its"occa- 
fioning the diſſolution of marriage, which' involves concerns both of a 
fpiritual and temporal nature,) it ust! be confidered as 1 with. 


— þ x 
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Tux pronouncing of two divorces within one Toby comes under 
the deſcription of Brddat, or irregular, the ſame as that * 9 d- 
vorces, as nancy A intimated. 


* 


K eh ariſen among the learned, whether the pronoun» 
- cingofa ſingle divorce irreverſible within one Tohr be of the deſerip- 
tion of Biddit or not?—Mohammed; in the Mabſoot,” has ſaid - 

+ Whoever gives an irreverſible divorce, although it be within the 
Fahr, forſakes the Sonna, as there is no urgent neceſſity for ſuck a 
++ ſentence to effect releaſe from the wife, ſince by the lapſe of the 
«© Edit that end'i is obtained ;*” but again, in the Zerad2r, he fays that 
this method is not to be reprobated, on account of the occaſional 
urgency of immediate releaſe, which 'by an irreverfible divorce 
is obtained, it not being. then 8 en the Epſe of the: 
Edit. 2 


4 
* *-# 4 
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points to be | SONNA, [that is, attention to the mode preſcribed by the Sonna, J 
attended to 1 | N L CLUES? 1 TOY 765 

in adhering in divorce, appears in two ſhapes, adherence to number, and to time; 

to the Gone —to the former, by reſtricting the ſentence to that of a fingle divorce 

reverſible, in which the enjoyed and the unenjoyed wifeare the ſame;— 

and to the latter, (in which the enjoyed wife is ſolely conſidered,) by 


pronouncing the divorce in a Tohr during which. the huſband has not 
had. 
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had carnal connexion with her —becauſe it is the proof” of urgeney 
that is regarded; and the act of proceeding to a divorce at a time when 
the deſire of coition with the woman is freſh' renewed, (as at the 
recommencement of her Tobr,) is the beſt proof of ſuch urgency; for 
during the actual time of the courſes the woman is not an object of 
deſire, and in a Toby where ſhe has been enjoyed deſire is leſſened 
towards her. With reſpe& to an unenjoyed wife, the Tohr and the 
courſes are equal, — that is to ſay, the pronouncing of divorce upon 
her whilſt ſhe is in the latter ſituation is not irregular,” nor reprobated, 
any more than whilſt in the former. This is contrary to the opinion 
of Ziffer, he conſidering an unenjoyed wife in the ſame point of view 
25 one enjoyed: hut our doors: obſerve that the deſire of coition, 
with reſpect to an unenjoxed woman, is ever freſh, and is not leſſened 
by the circumſtance of her courſes, ſo long as the huſband's object, 
(namely, coition,) remains unobtained; whereas, with reſpect to an 
enjoyed mide defire is renewed. hren. the Tabr. 


Ir the wiſe be a 5 4 ene fan extreme youth or age, i is not Mode of ad- 
ſubject to the courſes, and her huſband de deſirous to repudiate her by — 4 
three divorces in the regular way, he is- firſt to pronounce a ſingle repudiating a 
ſentence of divorce upon her, and at the expiration ' of one month boy — 
another, and in like manner à third at the expiration of the next ſuc- 2 
ceeding month; | becauſe the term of one month correſponds with a 
return of the courſes, as is mentioned in the KoR AN. — It is here to 
de obſerved that if the firſt divorce be given in the beginning of the 
month, the three months from that period are to be counted by the 
lunar calendar, and if in the middle of it, by the number of days, 
with reſpect both to the completion of divorce and of the Edit.— This 
is the rule with Hansgfa. The two diſciples maintain that the ſecond 
and third months are to be invariably counted by the lunar calendar, - 
the deficiency of the firſt month to be taken from the fourth ſucceed: : 
ing month, ſo as to complete it. And it is alſo to be obſerved that 
it is n for the huſband to- divorce this wite nn after car. 

nal. 
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nal connexion, without the intervention of any time between the em. 
brace and the divorce.—¶ i fer ſays that the huſband ought to allow 
the interyention of a month, becauſe that term correſponds with ; 
return of the courſes, and alſo, becauſe in conſequence of the em- 
brace deſire becomes languid, and 18 not renewed until after the lapſe 
of ſome time. Our doRors argue that there can be no apprehenſio 
of pregnancy with reſpect to the woman in queſtion; and divorce, 
after the carnal embrace, in the caſe of a woman who is ſubject to the 
courſes, is not reprobated on any other account than as it anduces : 


poſſibility of pregnancy, which renders the duration of her Ed# dub. 


ous, that of a preguant woman being determined by her delivery, 
and, of one not pregnant, by courſes: and as to what Ziffer allege, 
that deſire becomes languid in conſequence of the embrace,” it may 
be replied, that although this be admitted, yet in the preſent inſtanct 
deſire is greater than in common caſes, as the huſband: can indulge hi 


carnal appetite with ſuch a wife without any apprehenſion of her pro- 


ducing children, the ſupport of whom might fall upon him; ſhe 


therefore is an object of deſire to him at all times equally, ſo that thi 


tate [of a woman not being ſubje& to the courſes] is the fame as the 


ſtate of actual pregnancy; now it is lawtul to divorce a pregnant wite 
immediately after carnal connexion With her, becauſe, no doubt is in- 


duced with reſpect to the duration of her Edit, and the time d 


pregnancy is a time of deſire, as a huſband feels deſire towards 
a pregnant wife, either becauſe ſhe produces a child to him, or be- 
cauſe the embrace with her does not occaſion. pregnancy; his delur 


therefore is not leſſened towards ſuch a wife by enjoyment. 


or one who is 
pregnant. | 


FE a man be e of repudiating, his preguant wit by three 
divorces in the regular way, [that is, according to the Senna, hes 


| firſt to pronounce a ſingle ſentence of. divorce upon her, and at the 


expiration of one month another, and in the fame manner a third a 
the expiration of the next ſucceeding month. This is according 10 


Haneefa and Ales I off Moba, aud Ziffer ſay that the E. 
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al-Sonnd, with reſpect to a pregnant woina, conſiſts in giving her a 


fingle droorce only, becauſe divorce is in itſelf a dangerous and- diſap- 


proved procedure; moreover, the only rule inſtituted by the law in 


effecting a triplicate divorce is, that the huſband firſt pronounces one 
divorce, and at the expiration of a month, or the paſſing of the next 
courſes, another, and in the fame manner a third at the expiration of 
the following month, or the paſſing of the next ſucceeding courſes ;- 


now the courſes do not occur to a pregnant woman, nor does the lapſe. 
of a month ſtand in place of a return of her courſes, (as with a wo- 


man whoſe youth or age prevents her having them, ) her whole period 
of pregnancy being as one long Toby 3 and hence it follows that it is 

improper to pronounce more than a ſin gle ſentence, the rule of the 
Sonna being reſtrictive to one divorce in ove Th To this Hanes 
and Aboo No reply that, although divorce be in itſelf a dangerous 
and diſapproved procedure, yet it is admitted on the ground of ur-, 
gency, and the lapſe of a month is the proof of that urgency, 


and is therefore to be regarded here, the ſame as in the caſe of a wo- 
man whoſe youth or age prevents her having the courſes : the founda - 
tion of this is that the period in queſtion is ſuch a time as affords a 
renewal of deſtre to perſons in health and vigour, and therefore the 
act of divorce being proceeded in at ſuch a ſeaſon affords proof of the 


urgency of it, with reſpect to a preg gnant woman, the ſame as to any 
other: contrary to a woman whoſe Toby is long, [that is, by conſti- 


tation or accident protracted to any unufual length, ] as the lapſe of a: 


month is not a proof of neceſſity with reſpe& to ſuch an one; this-. 
proof of neceſſity being found in her only. on the renewal of the 
Tobr after the mfr the recurrence of which, with regard to her, 
is at all times poſſible, 2 net with regard to a Nan r 


it is impoſſible. 1 


Ir a man n repudiate his wife during her Lit, it is valid! becauſe, Caſe of d 


vorce pro- 
nounced du- 


although divorce within the term of the courſes be diſapproved, yet it 


is law ful nevertheleſs, as the diſapproval i is not on account of any 8 e 


. 9s 


20 | DIVORCE. _ 


thing eſſential, but merely becauſe a divorce given during the courſe 
occaſions a protraction of the Edrt,—This kind of diſapproval, or in- 
terdict, is termed Nihee-le-ghirehee ® „and does not forbid. legality, 
whence a divorce given during the courſes is valid; but yet it is laud- 
able that the huſband reverſe it, as it is recorded that the ſon of Omar 
having divorced his wife during her. courſes, the prophet deſired 
Omar to command his ſon to take her back again; which tradition 
ſhews that divorce during the courſes is valid, but that reverſal is in 
this caſe laudable. This doctrine of the laudabiſty of reverſal is main · 
tained by many of our modern doctors; but it 18 certain that, in this 
caſe, reverſal is not only laudable, but incumbent, for three reaſons; 
FIRST, in the tradition above quoted, the prophet. deſires Omar poſi- 

tively to command. his ſon,” and command is always injuntrve;— 
| SECONDLY, the pronouncing, of divorce during the courſes is an g- 
ſence, which it is incumbent upon a man to expiate by every means 
within his power; and this may be effected, in the preſent, inſtance, 
by doing away its conſequence, namely, the Edit ;—THIRDLY, the 
; protraction of the Edit is injurious to the woman, wherefore reverfil 
| is incumbent, in order that ſhe may, not be ſubjected to injury: thus 
it is indiſpenſably incumbent upon the huſband to reverſe the divorce, 
when given during the courſes; after, which, when ſhe has become 
purified from her courſes, and has again had them, he may then 
either divorce her on the commencement of her ſecond , ſucceeding 
* Tohr, or ſuffer her to remain. The compiler of the Hediya obſerves 

that this laſt is what is ſaid in the Mab/oor.. Tehdvee has faid: that, if 
the huſband chuſe, he may regularly divorce his wite on the com- 
mencement of the Tohr immediately ſucceeding the courſes in which 
he had given divorce, and reverſed it, as aboye. Kyporo#hee. . that 

what is thus mentioned by Tehdvee is the doctrine of Hanegſa. 

which is taken from the Mabſoat is the opinion of the two Fa 
and the ground of it is that the regularity of divorce depends upon the 
intervention of a complete menſtrual dcharge between every two 


This may be rendered prohibition for 23 reaſen, 
| | ſentences; 


Caar- J. DIVORCE. 


ſentences; and the firſt of theſe is; deſective, on account-of divorce 


having been pronounced in the middle of it, ſo that as part had previ- 

ouſly elapſed, whence it would appear neceſſary to complete ĩt from 
che next follow ing return; but it is not lawful to have regard to one 
part only of the courſes, and not to the other ; conſequently, regard 
muſt be had to the next returning courſes in toto. The ground of 
T:h4vee's opinion is that the divorce, with its effects, having been 
annulled entirely by the reverſal, it is the ſame as if no divorce what- 


ever had taken place during the woman's courſes; and hence it is 
perfectly e to pronounce divorce in the 457 next See 27 3d 


— 


Is a man were to addreſs his A 8 af Fou are Ae 
e thrice, according to the Sunna, — and he have no particular inten- 
tion in ſo doing, then, ſuppoſing the wife to be one wir whom he 
has had carnal connexion, and alſo ſubje& to the courſes, the becomes 
once divorced in that and each of the two ſucceeding Tohrs : and if 
the huſband intended, in ſo ſaying, either that 74yree divorces ſhould 
take place collectively upon the inſtant, or, that a ing, divorce ſhould 
take effect at the end of each ſucceeding month, the divorce, in each 
inſtance, takes effect according to his intention, whether the be in her 
courſes or her Tohr at the period of its thus taking effect upon her. 
And if ſhe be one whoſe Egit is calculated by months,” (ſuch as a 
woman, for inſtance, whoſe courſes are ſtopt through age,) and the 


huſband have no particular intention in thus addrefling her, in this 


caſe a ſingle divoree takes effect upon the inſtant, another at the ex- 


piration of a month, and a third at the expiration of the next ſucceed- - 


ing month; becauſe the term of a month correſponds, in ſuch an one, 
with the Tohr of a woman who is ſubje& to the courſes, as was 
formerly obſerved; or, if he intended that three divorces thould take 
place collectively upon the inſtant, the three take place accordingly, 
in the manner already ſtated. But if the huſband were only to ſay, 
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ſons who are 


competent to 
pronounce 
divorce. 
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y compul- 
ſion, i is effec- 
tive, 
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«+. You are divorced according to the Su,, omitting the: wol 
„ thrice,” -in this caſe. the intention of three eee is 


not efficient. The proofs and arguments upon this pallage are alt 
drawn. from the Arabic, and derive their e ne _—_ 
arities in that W ! | 


F. „ = 
1 A , * : #1 | 
. U 
X | 
8 L * 1 : 
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Tx divorce of every huſband. is elfeQive, if he be of found! under- 
ſtanding, and mature age; but that of a. boy, or a lunatic, or one 
talking in his ſleep, is not effective, for two-reaſons;—21857,! be- 
cauſe the prophet has-ſaid, © Every: drvorce: is lawful, excepting that 
&* of a boy. or à lunatic;” —$ECONDL , becauſe a man's competency 
to act depends upon his, poſſeſſion. of a ſound judgment, which is not 
the caſe with infants, or lunaties:—and. one talking in his fleep' is the 
fame, in this point, as a boy or a lunatic, fince. his words in this caſe 
are not the reſult of a deliberate option. | 


TER divorce of one acting upon compulſion, from threats, is ef- 
fective, according to our doftors.—Shafei maintains that it is not 
effective, becauſe af perſon who is compelled has no option, and no 
formal act of law is worthy of regard unleſs it be purely optional: 
contrary to the cafe of a jeſler, Who, in mentioning divorce, acts 
from option, which is the cauſe of its validity. Our doctors, on the 


other hand, alledge that the perſon here mentioned pronounces di- 


vorce under cixcumſtances of complete competency, | maturity of age 


and fanity of intellect, | the reſult of which is that the divorce takes 


effect equally with that of a perſon uncompelled, for with him. nece/- 


ſity is the reaſon, of its efficiency ; and the fame reaſon applies to the 


* Namely, the neceſſity of ſeparation from a wife who may be odious or diſagreeable 
to kim. | : et | b 45 


divorce 


can M Dion ct 


in order that he may be releafed from-the apprehenfion of that with 
which he was threatened by the compeller. The foundation of this 
is that the mati alluded to has the choice of two evils; one, the 
thing with which he is threatened or compelled; and the other, 
divorce upon compulſion ; and viewing both, he makes cholee of that 
which appears to him the eaſieſt, namely, divorce; and this proves 
that he has an option, thou gh he be not ard us that its effect Mould 


be eſtabliſhed, | or, in GT words, that divorce ſhould" take place | 


upon it; nor does this circumſtance forbid the efficiency of his 
ſentence ; as in the caſe of a eller; that is to ſay, iF a man 
pronounce a divorce in jeſt, it takes effect although 15 be not de- 


ſirous that it ſhould; ,and ſo likewiſe the divorce of one who is com- 
pelled. 


* 
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Ir a man pronounce a divorce whilft he is in a ſtate + inebriety 
from drinking any fermented liquor, ſuch as wine, the divorce takes ; 
place. Koorot hee and Tehdvee hold that divorce | ou ght not to take 
place in this caſe; and there is alſo an opinion recorded from Shafei to 
the ſame effect. The argument upon which they maintain this doc- 
trine is that reality of intention is connected with the exereiſe of rea- 
ſon, which is ſuſpended during intoxication from wine; in the ſame 
manner as where a perſon has taken any 
cine, ſuch as laudanwm, in which caſe a' divorce pronounced would 


allowed but inebriating medi- 
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divorce of a compelled perſon, as he is alſo under necedity of divorce, * 


not take effect, and ſo in this caſe alſo. But to this our doctors reply * 
that, in the caſe now under conſideration, the ſuſpenſion of reaſon ' 


being occaſioned by an fence, the reaſon of the ſpeaker is ſuppoſed 


ſtill to remain, whence it is that his ſentence of divorce takes effect, | 


in order to deter him from drinking fermented liquors, Which are pro- 
hibited. But yet if a man were to drink wine to ſo great a degree as 


to produce a delirium or inflammation of the brain, thereby ſuſpending 
his reaſon, and he i in that ſituation pronounce divorce, it will not take | 


effect. 
e nn, a ine 
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and ſo, alſo, 
that of a dumb 


Number of 
divorces in 


reſpect to fret 


women and 
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Tux divorce of a dumb perſon is effectual, if it be expreſſed by 
poſitive and intelligible ſigns, becauſe ſigus. of the dumb are authorized 
by cuſtom, and are therefore admitted to ſtand in the place of ſpeech, 
in the preſent inſtance, in order to anſwer the neceſſity of him who 
makes them. The various ſpecies of n uſed * the dumb in diroroe 
* be ſet forth hereafter. Wo 


/ 


Tus nail number of divorces, with reſpect to a female flave, 
is o, whether her huſband be a flave or free: and the ſame with 
reſpect to a free woman is three. —Shafer has ſaid that, in the number 
of divorces, reſpect is to be had to the tate of the man; that is to fy, 
if the huſband be free he is empowered to pronounce three divorces, 
although his wife be a ſlave; whereas, if he be a ſlave, he is not au- 
thorized to give more than two divorces, although his wife ſhould be 
a free woman, the prophet having ſaid In divorce the ftate of the 
« HUSBAND ir 70 be regarded, and in EniT that of the wir:! — 
moreover, perſonal conſequence is an effential circumſtance in al 
points of authority, . and that appertains to a freeman in a higher'de- 
gree than to a ſlave, whence his authority i is moſt extenſive. —The ; ar- 
guments of our doctors are twofold upon this topic; — IRST, a pre- 
cept of the prophet, declaring, «© The divorces of a female [ave are 
Two, and her EDIT is TWO courſes ;—SECONDLY, it is the woman 
who is the ſubject of legality, and this legality entitles her to benefits; 
but ſlavery entitles only to half of theſe benefits; hence it follows that 
the divorce of a female ſlave ſhould not exceed one and a hal if, but 
ſuch ſubdiviſion of it being impoſſible, her divorces extend to 700.— 
As to the ſaying of the prophet quoted by Sh fei, that in divorce 


t the ſtate of the huſband is to be regarded, it means no more An 


A maſter 
cannot di- 
vorce the wife 
of his ſlave, 


that the efficiency of divorce proceeds from him. 5 


Taz divorce of a flave upon his vile takes ably, but that of 2 
maſter upon the wife of his ſlave is of no effect, becauſe the matri- 


monial propriety being a right of the flave, the reſinquiſhment of 1 it 
reſts. with the ſave, not with his maſter. 
_ CHAP. 
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Of the ee of Divorce. 
Drvoxcs (in reſpet to the oxutiv of _ is of two „Ends: See DiflinQions, 


or expreſs, and & 2 or by NS wand firſt of _ 


divorce. 


: 
* , 


TaLAx SAREEH, or expreſs divorce, is where a huſband delivers The manner 
the ſentence in direct and ſimple terms, as if he were to ſay I have > tex. ogy 
% divorced you, or you are divorced,” which effects a Talakt 
Nijai, or divorce reverſible, —that is to ſay, a divorce ſuch as leaves 
it in the huſband's power lawfully to take back his wife at any time 
before the expiration of the Edit: and theſe forms are termed Sareeb, 
or expreſs, as not being uſed in any ſenſe but divorce; and it appears. 
in the ſacred writings that reverſal after an expreſs. divorce is lawful, — 

The tention is not a condition of divorce taking place from theſe. 
forms, for the ſame reaſon as was already aſſigned, to wit, becauſe 
they directly expreſs divorce, as not being uſed in any other ſenſe. 
And it is to be obſerved that a reverfible divorce only is effected by 
theſe forms, although the intention of the huſband be a complete 
divorce, becauſe his intention is here to effe& that upon the inſtant 
which the law ſuſpends upon the lapſe. of the Edit, and is therefore 
unworthy of regard: and if his intention ſhould be merely to expreſs 
a delivery from bondage, (which . the term Tald# is occaſionally 
uſed to imply, ) and he make a declaration to this effect before the 
Kizee, it is not admitted, as it . with his apparent deſign :. 
but 
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but yet it is admitted before Gop, becauſe he intended in thoſe words 

a meaning which they are capable of bearing: and if his intention be 

to expreſs a releaſe from bodily labours, his declaration to this effect 

is not at all admitted, either before the;Kazee, or before Gon, as the 

word Talat does not bear the conſtruction of releaſe with reſpect to 

bodily labour, although it t may occaſionally bear that conſtruction with 

reſpect to bondage: and it is alſo to be remarked that no more than a 

ſingle divorce can be effected by theſe forms, although the intention 

be more, —Shafet alledges that divorce takes place according to what- 

ever the intention may be. — The proofs on cach fide are drawn * 
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the Arabic. 
2 / N 2 
Different. Ix a may ſay to his wife . You are under] divorce,” or & You . 
— are divorced by divorce, or, ** You are divorced according to 


* divorce *, without any particular intention, or intending thereby 
one divorce, or two divorces, a ſingle divorce reverſible takes place; 
and if his intention be three divorces, a triple divorce takes place 
accordingly. — T's proofs are drawn on this occaſion m "the. 


AS 

Ir a man were to fay to his wife (as above) ** You are divorced 
«© by divorcement,“ and declare that by the word © drvorced”” he 
meant one divorce, and by the word divorcement” a fecond di- 
vorce, his declaration is credited, becauſe each of theſe words /are 
capable of being conftrued into an intention of effecting divorce, and 
hence two reverſible divorces take Mn provided the woman by . 
enjoyed by him. 


18 
= 


* Theſe and the ſucceeding forms of divorce, literally rendered, are moſt of them ap- 
parently unintelligible, or abſurd: they are each, however, to be conſidered as having 
- ſome peculiar force or effec, ur it is impoſile to Grey or 10 2 an bo SG, in 
tranflation. | 


1 * 
a 


Ir 
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Ir a man apply divorce to the whole woman, by ſaying (for 
inſtance) V ou are divorced,“ in this cafe divorce takes place, on 
account of its application to its: proper od namely, the woman, 
the relative J implying the woman's perſon in toto: and the 
rule is the ſame where he applies it to any particular part or member, 
from which the whole perſon: is neceſſarily underſtood, as if he were 
to ſay, your nerł, or * your trunk,” or your head,” or your 
« body,” or © your vithva,” —* is divorced,” for by ſuch words the 
whole perſon is implied, the terms trun# and body bearing that ſenſe. 
evidently, and the others in common uſe; and they moreover occur, 
both in the traditions, and alſo in the Koran; and, according to one 
tradition, the term blood may alſo be uſed in the ſame ſenſe. Divorce 
takes place alſo where it is applied to any general portion of the wife, 
as if the huſband were to fay to her your Ha, or © your third, is 
« divorced,” —becaufe any general portion is a proper ſubjecł of all acts, 
fuch as ſale, purchaſe, and fo forth, and is therefore equally fo of di- 
vorce;. but the ſubject in queſtion (to wit, the woman) is incapable of 
diviſion, and hence divorce is eſtabliſhed upon her in toto, and is not 
reſtricted to the portion W e 


Ip the hither ſay to his vie * * e or your IE is Divorte: 
* divorced,” divorce does not take place.—Z; Her and Safe maintain — 
that it does: and the ſame difference of opinion ſubſiſts where the 8 


3 is applied to any other ſpecific member, or organ, ſuch as body. fach as 
does not imply the Whole perſon, as the ear or the noſe, &c,—The 22 005 | 
argument of Ziffer and Shafet is, that thoſe members contribute to the m_ _ | 
matrimonial enjoyments, ſuch. as kiſſing, touching, and ſo forth, and merge. 
whatever is of this deſcription, as being a ſubject of the laws of mar- 
riage, is a proper ſubject of divorce, and as ſuch, when divorce-is ap- 
plied to it, it takes place upon it, and conſequently extends to the whole: 
perſon, in the ſame manner as where it is applied to any general portion, 
ſuch as an ha/f; and ſo forth: contrary to the application of marriage, 
a Wees the l or the foot, in which caſe 

5 the 
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the ben is not valid, becauſe it is not cette that legalit y 


ſhould be eſtabliſhed in that particular member, and extend, .in-conſe- 
quence, to the whole perſon, as the illegality exiſting in the other 


members exceeds the legality in that particular member, —whereas the 


reverſe holds in divorce.— To this our doctors reply, that a ſpecific 
member, ſuch as the hand or foot, not being 1 in. itſelf a proper ſubject 
of divorce, the application of that to it is null, the ſame as to a wo- 
man's /pittle, or to her nails, the ground of which-is that the ſubject 
of divorce muſt be ſomething upon which a bond or connexion may 
exiſt, (as divorce implies the diſſolution of a bond or connexion,) and 
there is no bond upon the hand; for which reaſon it is that the appli- 


cation of marriage to that part is invalid: contrary to a general por- 
tion of the body, which being (with our doctors) a proper ſubject of 


marriage, the application of that to it is valid, and it is conſequently a 


proper ſubject of divorce alſo. There is a ſimilar difference of opinion 


A partial di- 
vorce is com- 
plete in its 


effect. 


Equivocal 


where the divorce is applied to the Selly or the back : but it is evident 
that here divorce does not take place, as hate Weis are never uſed to 


Imgly th whole perſon... | {11's 2: 2: 0211671; ooth ltr 


| Ir a man pronounce upon his wife an half divorce, one divorce 
takes place, becauſe divorce 1s not capable of diviſion, and the mention 
of any portion of a thing of an indiviſible nature ſtands as a mention 


of the whole: and the fourth, or fifth, or any other proportion 
of divorce, 1s en to the hay fo in what is now faid, for the fame 


reaſon. | Fa 1730 


Ir a huſband ſay to his wife . you are under three moieties of two 
« divorces,” three divorces take place, becauſe the half of uo is one, 
and conſequently three moieties of two 'divorces amount to three— 
And if he were to ſay you are under three moieties of one divorce,” 
ſome are of opinion that two divorces take place, this amounting to 
one and a half; but others alledge that it produces three divorces, 
becauſe every moiety, amounts to one complete divorce, on 
| E 
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the principle already ABA: various doors ere in approving ws 
mer Opal” e 3 


: * 


Ir a man ſay to his wife you are under divorce, from one to 
« two,” or * between one and to, in this caſe one divorce takes 
place; and if he were to fay,—** from one to three, or : between 
*« one and three,” two divorces take place.—This is tht doctrine of 
Haneeſa.—The two diſeiples aſſert that by the firſt form t ¹˙ divorces 
take place, and by the laſt fh rer. Ziffer, on the other hand, maintains 


that by the firſt form n divorce takes place, and by the ſecond one 


divorce only, this being conformable to analogy, becauſe the bounda- 
ries of a thing are not included in the contents; as for example, 
where a man ſays I have fold ſuch a piece of ground, from this 
« wall to that wall,” in which caſe neither wall is included in the 
ſale. The ground of opinion of the two diſciples is that, in ſuch a 
mode of ſpeaking, the whole is by cuſtom: underſtood, as for ex- 
ample, where one man fays to another, ** take, of my property, from 
one Dirm to an hundred,“ which implies the whole hundred. 


The argument of Haneefa is that, in this indefinite mode of expreſſion, 


no particular number is implied, any more than where a man, in diſ- 
courſe, ſays my age is from ſixty to ſeventy years, or between 
ſixty and ſeventy,” by which he means ſome indefinite term be- 
tween theſe two: and in reply to the argument of the two diſciples, 

it is ſufficient to obſerve that the whole is to be underſtood only where 
the expreſſion relates to a thing of an indifferent nature, as in the 
inſtance cited by them; but divorce is in itſelf a dangerous and diſap- 
proved procedure: and to what is advanced by Zier it may be 
anſwered, that it is neceflary that the e boundary be in exiſtence, 
ſo as that the ſecond may bear a relation to it; but in the preſent 
caſe: the firſt boundary (to wit, divorce,)-is not in being, nor can be 
ſo, unleſs by divorce taking place, which it accordingly does of this 
neceſſity: contrary to the caſe of ſale; cited by Ziffer as appoſite to 


this, becauſe there both boundaries (underſtood by the two walls) 


Vat $55e * do 
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do actually exiſt previous to the ſale, —lt is to be obſerved on this o- 
caſion, that if the huſband, ſpeaking in the ſecond form, intend onhy 
a ſingle divorce, it is admitted with Gop, as he may be allowed 
to intend whatever conſtruction the words will bear, but at is 
not admitted with the magiſtrate, as being e to apparent. cir- 
cumſtances. | ; 


Ty a man fay to his wife you are divorced-onee hy twice,” in- 
tending the multiple or multiplied product thereof, or not having any 
particular intention, a ſingle - divoree reverſible takes place. iſſer 

ſays that two divorces take place, ſueh being the number underſtood 

from this mode of ſpeaking in arithmetic; and this opinion is adopted 
by Haſu-Bin-Zerdd. But if, in ſpeaking as above, he intend to ſay 
you are divorced once and twice, three divorces take place accord - 
ingly, becauſe this way of ſpeaking is capable of that conſtruction, as 
the word fee: [by] has alſo in the Arabic] the ſenſe of and: if, how- 
ever, the woman be unenjoyed, no more than one divorce takes place, 

as in the caſe where a n lays to his unenjoyed wife you are di- 

vorced once and twice; but if he intend to ſay, . you are divorced 
once with twice, three divorces take place, although ſhe ſhould be 

unenjoyed; — and if he mean to expreſs. himſelf in a ſenſe which im- 
plies that the one is contained in the other, as if he were to ſay, 

you are divorced once in twice,” one divorce takes place, the ſuper- 

added words in twice being held to be W becauſe divoree is in- 
| On of being a container *. 


Ir a huſband ſay to his wife you are divorced: 3 
intending the multiple, ag no more than rπ ˙Y divorces take place 


„The words in the Michal ares Ante Tallctoon wahdetoom fer -Sinnatinee,” 

which is an indefinite or equivocal mode of expreſſion, as the word fee! (among various 

other ſenſes) bears thoſe of by, with, or and, as well as in,—which accounts for the di- 
tinctions here made, and the latitude permitted. 

| With 
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With Zifer three divorces take place, becauſe from this multiplying 
mode of expreſſion is to be underſtood four divorces, and three conſe- 
quently take place, as being the greateſt lawful number. 


Ir a man fay to his wife, © you are divorced from this place to 
Syria, a ſingle divorce reverſible takes place. ier ſays that it oc- 
caſions a complete or irreverſible divorce, becauſe, where he thus 
gives the divorce a deſcription of iengib, it is the fame as if he were to 


Divorce, with 


- a reference to 


Place. 


by: « you are under a lang divorce,” and if he were to fay, fo, a com- 


plete divorce would take place, and conſequently the ſame in the pre- 
ſent inſtance. O ur doctors, on the other hand, alledge that the ſen- 
tence does not affix any deſcription of length to the divorce, but rather 
the reverſe, becauſe when divorce takes effect in any one ou it rs 
ſo in all. h 


Ir a man were to ay, 40 you are under divorce in Mecca, di- 
vorce takes place upon her immediately i in every country; and ſo alſo 
if he were to ſay you are divorced in this houſe,” becauſe divorce 
is not reſtricted to any particular place ;—and if he were to intend, by 
thus ſpeaking, that · the ſhall-become divorced if ever ſbe /bould enter 
Mecca, or that houſe,” his declaration to this effect is admitted with 
Gop, but not with the Cawzee, as the tenor of b. wen oo" and 
contradict ths copſerucenl. Sada > Us183 


Ir a man ſay to his wife, © you are under divorce when you enter 

&« Mecca,” in this caſe no divorce takes place until ſhe enter Mecca, he 
havin g ſuſpended the divorce upon that circumſtance. —And if he ſay, 
** you are divorced in entering the houſe,” this means ** if you enter 
the houſe,” becauſe the containing particle frequently ſtands expreſ- 


ſive of a condition, and not being applicable here in its containing - 


ſenſe, it neceſſarily aſſumes the meaning of a condition. 


Ff 2 | SECTION. 


DIVORCE 


SECTION: 


vg 1 / Dr vox with a Reference to TIME. 
Ir a man ſay to his wife, you are divorced this day to-morrow,” 
| or you are divorced to-morrow this day, in the firſt inſtance 
4 divorce takes place on the inſtant, and, in the ſecond, on the begin- 
| | ing of the morrow; and the ſecond word is in both caſes redundant; 
becauſe, where he firſt ſays ** this day,” divorce takes place immedi- 
ately on the preſent day, and conſequently i is not procraſtinated to the 
morrow,—and, on the other hand, where he firſt ſays ** to-morrow,” 
the divorce is procraſtinated to the morrow, and does not take place 
immediately on the preſent day; the ſecond word is therefore re- 
Yundant ; in both caſes. 


Wazzs a man ſays to his wife, you are divorced to- morroto, 
the divorce takes place on the dawn of the next morning; and if he 
thould intend by the word ⸗ to-morrow” the end of the morrow, it 
is 10 admitted with Gop, but not with the K4zee, becauſe this con- 
tradicts appearances: but if he were to fay /** you are divorced in 
« to-morrow,” declaring his intention therein to be at the end of 
© the morrotv, it is admitted with the Kdzee, according to Haneefa. 
The two diſciples fay that it is not admitted with the Xdzee, although 
it be ſo with Gop, becauſe the words 70-morrow and in to-morrow ate 
one and the ſame thing, as the word to-morrow is mentioned in an 
| melufe ve ſenſe “ in both caſes, whence it is that, from the expreſſion 
in to-morrow,” divorce takes place on the firſt inſtant of the en- 


”_ 


4 This is an Arabic ne of 3 implying no more hon that here FL oth 
| in is underſtood. parti 


ſuing 


— Ya 
4 


1 
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ſuing day, whos the huſband hag no particular intention.—The ar- 
gument of Haneefa on this ſubjecꝶ i is that the huſband may be allowed 
to have intended ſome ſuch meaning fromm his Ja ig becauſe the 
word in is introduced as a Zi, or particle of containance, which does 
not require that the whole of the container ſhould be underſtood from 


it; and the reaſon why, divorce takes place, in the preſent inſtance, 
from the beginning of the enſuing day, where the huſband had 20 


particular intention, is, that as. nothing appears to the contrary, its 
commencement is neceſſarily determined to that period; and regard 
being thus had to neceſſity in the determination of it, it follows that 
if the ſpeaker fix it at the end of the day, this determination muſt 
be regarded, a fartiors : contrary to his faying, ** you are under di- 
e yorce to-morrow,” (omitting the word in,) in which caſe, if he 
ſhould have intended the end of to-morrow, his declaration to that 
effect is not admitted with the Kizee, becauſe the word to- morrotb, 
without in, occaſions the woman to fall under the deſcription of 
being divorced for the whole of to-morrow, which cannot be effected 
but by the divorce taking place upon her in the beginning of the day; 
and conſequently the end of the *. in this on, contradiets ap- 
pearances. 4 


1 2 
- 


Ir a man ſay to his wife you are under divorce yeſterday,” and 
it ſhould ſo be that he was married as this day, divorce does not take 
place at all, becauſe he has here referred divorce to a period in which 
he was not competent to pronounce it, and therefore his divorce is 


nugatory, the ſame as if he were to fay, * you are under divorce 


<« before my, exiſtence.” —But, in the preſent caſe, if he had married 
her before the time of which he ſpeaks, divorce takes place at the time 
of his ſpeaking; becauſe, if a man ſignify a divorce in the preterite 
form, it is an indication in the preſent, and hence the divorce takes 
place accordingly, this expreſſion being an indication of What is note, 
and not a relation of what is 5 paſt, as it does not © appear, that he pro- 


nounced 


is 
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« to your ES with the,"*==diVortt does not take place, be- 
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nouticed adh dleokce Velterush⸗ ſo a8 that un ſhould How giv e. 
Seüce theecof d. g | 


is à man fy to his wife e. Joh are under Rs: proven 


cauſe he a plies the divorce to à period Which forbids it, the ſame as 


if be were to fay 6 you are under divorce in oY e * in 
159 my ſleep.” 


— 


Ir a man fay to his wife, 0 you are under divorce upon my not 


66 divorcing you,” or 20 when 1 do not divorce you,” and then re- 


main ſilent, divorce takes place, becauſe he has Here applied it to a 


time which appears the moment he ceaſes to ſpeak. —But, if be 


were to ſay, you are under divorce I do N. divorce you,“ 
divorce does not take place until near the period of his deceaſe, be- 
cauſe here the condition does not become eſtabliſhed until us be tel 


paired of. 


Ir a man ſay to his wife 6 you are divorced, whilſt I do not di- 
„ vorce you, you are divorced g, ſhe becomes divorced on account 


* 


of the laſt repudiation, to wit, ** you are divorced.— This is where 


the laſt words of the ſentence are uninterruptedly connected with the 
firſt part of it, and proceeds upon a favourable conſtruction, for ana- 
logy would ſuggeſt that the firſt divorce takes place alſo, (to wit, 


vou are divorced whilſt I do not divorce you,) and thus both di- 
vorces would take place, provided the woman be enjoyed; and ſuch 


is the opinion of Ziſſer; but the reaſon for the more * favourable 


| conſtruction here, is that it is the intention of the vower to fulfil 


A 


f £ 1 


* The reaſoning here turns ſolely upon Garbi idiomatical peculiarities: in -the con- 
ſtruction of the Arabic language, in which the preterite is frequently _ by the law, 
in a creative ſenſe. (See Book II. Chap. I.) : 


'+ This is one of the forms under which divorce by vow is 8 


- his 
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his vo, in ſuch a manner that he may nat be forſworn, N is 


impoſlible in the preſept.caſe, unleſs t that portion « of time Which 
enable him to..propounce the divorce be LL from his f he 
you are divarced whilſt I do not divorce you';!. 7 5 thus er 
cepted, divorce takes place, on account of the, Wor 

Caſes, correſpondent to this d in the Book of ; Emin. 


a QOH 


Nr 78, Of; 


Ir — to a ſttange eon, n d kr divorce the 
« day upon which I marry you,” ar he af terwards marry. LA in * 
night, ſhe,is.divorced; becauſe by day 1s ſometimes meant the day 
time, aud this. ſenſe alone it, bears where, j it relates to a matter of con- 
tinuaace, - (ſuch, as ,fa/izg, for inſtance,) and, ſometimes it is meat 
to expreſs time in general, which ſenſe it bears where, it relates to a 


tranſient or mam ntary tranſaction, and of this nature is the act of | 


divorce; and conſequently. by the word day, in t the preſent caſe, is to 


be underſtood, tie generally, applying equally to day and night both. 
But if the huſband ere to ſay that by day | he meant the daytime, 


FI '3 


and not time generally, his declaration is admitted with the Ale, a8 
he may be allowed to have intended that Conſtruction which 1 18 appli- 


cable to the word day, ſince, according to cuſtom, day. applies to! the 
dayhght, and night to darkneſs. 


a : 


SECTION. 


Ir a huſband ſay to his wife «« 1 am divorced from you,” by this 
nothing is eſtabliſhed, although divorce be the intention: but if he 


were to ſay © I am ſeparated from you,” or am probibited to 
you,“ intending divorce, ſhe becomes divorced.—Shafei holds that 


Ms takes place in the former inſtance alſo, where ſuch is the in- 
tention, 
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tention: becau the Hund right of poſſeſſion is equally partici. 
pated by the huſband and the wife, inſomuch that the latter is entitled 
to demand coition of the former, and the former to demand admiffion 
to coition from the latter, and the legality of the carnal enjoyment 
alſo appertains equally to both; and divorce being uſed for the pur. 
poſe of diflolving the right, and the legality, the application of it to 
the huſband holds good, as well as to the wife, and conſequently 
divorce takes place under the fi of the above forms, as well as under 
the ſecond or third. The argument of our doctors is that divorce'is 
uſed for the removal of reſtraint, and this is found in the woman, but 
not in the man, (whence it is that a married woman cannot go out of | 
the houſe:) and admitting that divorce were uſed for the purpoſe of 
diſſolving the matrimonial right of poſſeſſion, (as advanced by Shafet,) 
it may be replied that the huſband is the poſſeſſor of the wife, and 
the wife the poſſeſſed of the huſband, (whence the woman is called 
the married, and the man the marrier,) and conſequently poſſeſſion 
; applies to the woman: contrary to ſeparation or prohibition, the fir} 
of theſe being a total diſſolution of connexion, and the ſecond of legality, 
both of which equally appertain to each of the parties; and hence the 
; application of them to either is equally forcible, whereas that of N 
is of no force except when applied to the wife. 


Ir a man ſay to his wife, you are divorced once or not,“ divorce 
does not take place. The compiler of the Hed#ya obſerves that the 
ſame is ſaid in the Jama- Sagheer; nor is any difference of opinion 
recorded there. This is What is faid by Haneefa, and in one 
place by Aboo Yooſaf. According to Mohammed (with whom Abo 
. Yooſaf in another place coincides) a ſingle divorce reverſible: takes 
place; and in the book of divorce in the Mabſoot it 18 recorded that, 
where the huſband ſays to his wife, you are divorced once or no- 
93 „thin g A ſingle divorce reverſible takes place, according to Mo- 

. hammed: now between this and the preceding form there is. no ſort, of 

difference, and conſequently, if the caſe cited in the Fama-Sagheer 
be 
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be the opinion of all the doctors, it follows/ that there are fe opi- 
nions recorded from Mohammed upon this point. The argument of 
the latter is that the number is rendered dubious on account of the 
particle of doubt or” intervening/ between the word e once” and 
the negative nt, wherefore regard to the former drops, and his 
words remain, © you are divorced:”” contrary to a caſe where he 
fays © you are divorced or not,“ in which inſtance divorce does not 
take place, ſince in this laſt caſe the doubt exiſts with reſpect to di- 
vorce itſelf. —The er of Haneefa are Jaun from * Arabic 


idiom. 


Ir a man ſay to his wife you are divorced after my death, x 
or after your death; no conſequence whatever enſues from this 
exploits becauſe, in the firſt inſtance, he has applied the divorce to 
a time which forbids it, ſince a huſband is not competent to the exe- 
cution of divorce after death; and, in the ſecond, the woman no longer 
remains a fit ſubject of it; and both theſe e are effential to 
a legal divorce. 


Ir a huſband become the proprietor of his wife [as a ſlave] either Sc 
wholly or in part, or a wife the proprietor of her huſband, ſeparation 


takes place between them, poſſeſſion by bondage and poſſeſſion by PTY 


matrimony being irreconcilable ;—in the latter inſtance, becauſe, if 
ſeparation were not to take place, it would follow that the wife is at 


once the poſſeſor and the poſſeſſed, (ſhe falling under the latter deſcrip- 
tion by virtue of marriage; )—and, in the former inſtance, 'becauſe 


poſſeſſion by matrimony is eſtabliſhed of neceſſity, and when the huſ- 
band becomes actual poſſeſſor of his wife's perſon, this way Ns 
and conſequently poſſeſſion by ad . 

Ix a man purchaſe his own-wife, as a dae and afterwards divorce 
her, divorce does not take place, becauſe without the continuance of 
marriage it cannot exiſt, and in the preſent 'caſe the marriage has 
Vo“. I. 8 g | ceaſed 
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tion 

es place 
upon either 
becom 


or, upon a 
huſband pur- 
chaſing his 


wife. 


* 
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ceaſed in every ſhape whatever: lance, it does not continue even with 


reſpect to Edit; and in the ſame manner, when a wife hecomes 


poſſeſſor of her huſband, either who/ly or in part, if the latter were to 
divorce her, his divorce does not take effect, becauſe in this caſe alſo 
the marriage has ceaſed, for the reaſons before aſſigned.Mabammed 
ſays that in the latter caſe divorce holds good, becauſe the woman is 


enjoined an Edit, and hence the marriage continues in one ſhape: con- 
trary to a caſe where the huſband purchaſes his wife, for then the mar- 


The di voree 
of a wife 
(being a 

ſlave ; $ when 
ſuſpended 
upon the 
emancipation 
of her owner, 
takes place 
upon the oc- 
currence of 


the condition. 


riage totally ceaſes, becauſe ſhe is not under any obligation of Edi: 
with reſpect to her huſband, who is now her proprietor, and has a 
right to continue carnal cohabitation with her in that capacity. 


F 


1 
7 


Ir a man marry the female ſlave of another, and ſay to her, you 
are divorced twice upon the manumiſſion of your owner,“ and her 
owner afterwards emancipate her,. the divorce takes place ; but it is 
ſtill in the huſband's power to reverſe it, becauſe he has ſuſpended the 
.divorce upon the manumiſſion of the maſter, and that is the condition 
of it, (as a condition is a thing not exiſting af preſent, but the occut-. 
rence of which is probable, and in this caſe actually takes place on 
manumiſſion, wherefore that is the condition, and divorce is ſuſpend- 
ed upon it;) and divorce taking place after the occurrence of the 
condition, it follows that it takes place upon her as a free woman, and 
hence ſhe is not, by uo divorces, rendered prohibited“ by a rigorow 
ENIX 


Ir the perſon in queſtion were to ſay to the female flave, his wife, 
© when to-morrow arrives you are under two divorces, and her 


owner were to ſay, when to-morrow arrives you are free, in this 


© follows that if two divorces mn 


caſe it is not law ful for the huſband to wn her again, until ſuch 


* Three divorces being the utmoſt ks — andtwere & tes, i 


divorced. (See Chap. I. 


7 ur 


time 


* 
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time as ſhe has been married to another man, pron repudiated by him, 


and her Edit (which is three terms of her courſes) has elapſed. —This 
is the doctrine of the two Elders.—Mohammed ſays that the huſband 
is at liberty to reverſe the divorce, ' fince the execution of the divorce 
is connected with the maſter's manumiſſion, becauſe the huſband has 
ſuſpended his. repudiation upon the ſame. cirgumſtance on which the 
maſter has ſuſpended his manumiſſion; hence the repudiation is (as it 
were) aſſociated with the emancipation; and freedom being alſo aſſo- 
ciated with the emancipation, it follows that the execution of divorce 


is, of courſe, aſſociated with freedom, and the divorce takes place upon JN 
the ſlave after freedom, (whence it is that the Edit of the woman here 


treated of is fixed at three terms of her courſes, whereas, if ſhe were a 
/lave, her Edit would betwotertns only,) and ſuch being the caſe, rever- 
{al is approved, in this, as well as in the preceding, example. The ar- 
gument of the two Elders is that the huſband has ſuſpended divorce 
on the ſame - circumſtance upon which the maſter has ſuſpended 
freedom; and. as that takes place upon the woman whilſt ſhe is yet a 
ſlave, ſo does divorce likewiſe ; now the ſlave becomes forbidden, lin 
marriage to her huſband, ] in conſequence of two divorces, by the vi- 


gorous prohibition, wherefore reverſal is not approved; nor does it be ⸗ 


come law ful to him to marry her till ſuch time as ſhe ſhall have been 
poſſeſſed by another huſband; but this reaſon does not apply to the 
Edit, ſince that is a matter of caution, which is evident from fixing i its, 
duration to three terms of the courſes, ſo as that the complete. fulfil. 
ment of it may be indubitable: and with reſpect to what Mohammed ſays, 


that, 4 ag repudiation 3 18 connected with freedom, divorce takes place | 


« after freedom,“ it is of no weight, becauſe, if freedom be connected 
with manumiſſion, on account of the one being the cauſe of the other, 


and if the repudiation and manumiſſion be aſſociated together in ſuch a 
manner that repudiation and freedom, muſt take place at the ſame time, 
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we reply that divorce is alſo aſſociated with repudiation, on account 


of the latter being the cauſe of the former; whence it follows, that 


freedom is aſſociated with divorce, and not that divorce takes place, 


ſubſequent to freedom. ; 
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SECTION. h 
4 1X I V1 — 7 4 

Of Divoxcx by Compariſon, and the ſeveral Deſcriptions fit: 
Ir a man ſay to his wife, * you are under divorce thus,” holding 

up his thumb and fore and middle finger, three divorces. take place, 
becauſe, from the holding up of the fingers number is cuſtomarily un- 
derſtood, where the ſign is aſſociated with a relative to number; and 
the word ** 7hus” is of this kind; and the fingers held up are three in 
number; whence three divorces are to be underſtood: — and if the 


ſign be given with one finger, a ſingle divorce takes place: if with 


two fingers, two divorces.—lt is to be obſerved that the ſign is to be 
underſtood from the fingers which are extended, and not from thoſe 
which are c/enched. Some of our modern doctors, however, ſay that; 
if it be made with the hack of the fingers, it is underſtood from thoſe 
which are clenched.— And if the divorcer were to ſay ** I have given 


the ſignal with the two clenched fingers,” whilſt at the fame time 
he had actually given it with the extended fingers, his declaration is 


credited with Gop, but not with the Kazee; and fo alſo where he 
ſays I have intended the fignal by the palm of my hand, and not 


by the fingers;”” infomuch that two divorces take, place in the f 


inſtance, and one in the 44%, in a religious view; becauſe figns are 
made with the ſhut fingers, or the palm of the hand, as well as with 


the extended fingers, and hence he may be allowed to have intended 


to expreſs the number of divorce by ſigns capable of that oonſtruction: 
but it contradicts appearances. And in the caſe now under confidera- 
tion, if the word ©* zhus*” be omitted, and the ſign be made with 
the thumb and fore and middle finger, yet one divorce only takes 
place, becauſe the //g7 is not aſſociated with the relative, and hence 


the words only remain, to wit, 46 you up faced, from which. one 


divorce only: — Pre 58 


Ir a man give to the divorce which he is pronouncing a deſcrip- 
tion of particular vehemence* or amplification, as if he were to ſay, 
« you-are divoroed irre uenſibly, or you are divorced to acertainty,” 
an irreverſible divorce takes place, whether the wife whom he fo 
acdreſſes may have been enjoyed or not. —Shafzi ſays that the divorce 
is reverfible where ſhe has been enjoyed, becauſe reverſal during Edit, 
after divorce from a wife already enjoyed, is ſanctioned by the precepts 
of the law, and bringing it under the deſcription of rreverſibility is 
contrary to them; thus a hufband is not at liberty to pronounce, upon 
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Divorce pro- 
nounced with 
an expreſſion 
of vehemence 
is irreverſible 


in its effect. % 


an unenſoyed wifey a divorce irreverſible; the word **/zrreverfibly,”” 


therefore, is- nugatory on this occaſion, as much as if he were to ſay. 
you are divorced, with this condition, that no right of reverſal re- 


mains to me. The argument of our doctors on this point is, that 


the man has pronounced the divorce under a deſcription which it is 
capable of bearing, becauſe divorce takes place irreverſibly upon a wife 


unenjoyed, (and alſo upon any other, at the expiration of the Edii;) 


and ſuch being the caſe, the divorce takes place in this caſe irreverſibly 
upon an enjoyed. wife, the: ſame as upon one unenjoyed, the huſband 
having, by his deſcription;. ſpecified a; circumſtance which is really 
applicable to divorce. And with reſpect to the caſe of reverſal being 
mentioned as an: additional condition, (as cited by Shafei-in. ſupport of 


his doctrine, ) ĩt is not admitted; becauſe there alſo a divorce irrever- 


ſible takes place, where it is pronounced either without intention, or 
with the intention of 77 divorces ;. but where three divorces are in- 


tended, that number muſt take place, as ureverlinkty bears the con- 


ſtruction of three divorces. . 


. 


Ir a man ſay to his wife „you are divorced - irreverſibly, or 
47 


you are divorced to a certainty,” and intend by his words you 


are divorced” to exproſs one divorce,. and by the additional words 


66 irreverſibly,” | 
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<6 en th or to a certainty, another divorce, two divorces ir- 
reverſible take place, as theſe expreſſions are of ann capable of 
effecting divorce. \ 


Ir a huſband ſay to his wife (you are under a moſt. enormous di- 
vorce,“ a divorce "irreverſible takes place, becauſe divorce is thus 
deſcribed only with a view to its effect in the immediate diſſolution of 
the marriage, and hence the deſcription of it by enormity is the fame 
as by irreverſibility. And it is the fame if he were to ſay, „A mf 
<* baſe divorce,” or the worſt kind of divorce :** and ſo alſo, if he were 
to ſay, a diabolical divorce,” or © an irregular divorce: becauſe 
reverſible divorce is reſtricted to thoſe of the regular deſcription, ſor | 
 Taldk-al-Sonna, | and conſequently all others are of an irreverſible na- 
ture.—lIt is recorded as an opinion of Abov Yooſaf, that, where the 
huſband ſays an irregular divorce, a divorce irreverſible does not 
follow, unleſs ſuch be the intention, [becauſe irregularity: [Biddit] in 
divorce is of two kinds,—one originating in the circumftance-under 
which divorce is executed, (as where it is pronounced upon the wife 
during her courſes,)—the other, in the nature of the ſentence, (a 
where the huſband pronounces the divorce irreverſible in direct terms, ) 
and hence it is indiſpenſably requiſite that the intention be regarded. 
It is alſo recorded as an opinion of Mohammed, that from the uſe of 
the deſcriptions irregular or diabolical a divorce reverſible takes place, 
as divorce may be thus deſcribed, not with any view to'7rreverfibility, 
but merely to the 7rregwularity of the circumſtances under which it is 
pronounced, (as where it is pronounced upon the woman during her 
courſes;) and hence the divorce is not irreverſible, unleſs ſuch be the 
intention. LARS Rr 4 


| Ir a man ſay to his wife * you are under a diyorce like a mout- 
9 . pain,” a divorce irreverſible takes place, according to Hanegſa and 
Mohammed.— Aboo Yooſaf holds that the divorce is reverfible, becauſe 


| a mountain is a ſingle thing, and henee the compariſon of divorce with 
| a mountain 
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a mountain gives the former a deſcription of unity. The argument of - 
the other two ſages is, that mile, in divorce, is always uſed in an 


amplifying ſenſe; and amplification implies * 155 OT ; We 
divorce irreverſible is the effect. | 


Ir a man aide to his wife you are e a 110. = divorce,” 
or ©* you are divorced like a #how/ „ or * a houſeful,—one divorce 
irreverſible takes place, unleſs his eee be three divorces, in 
which caſe three take place accordingly.— The divorce is irreverſible 
from the firſt of theſe forms, becauſe it is there mentioned under a. 
deſcription of vebemener, which occaſions. irreverſibility, as applying 
ſomething in its nature deciſive, and incapable of recall, - Whereas, di- 
vorce reverſible is capable of recall, and therefore the deſcription of 
vehement does not apply to it; and it is irreverſible from the /econd 
form, becauſe this ſimile ſometimes expreſſes force, and ſometimes 
number, (as it is ſaid, for inſtance, that ſuch a man is like a thouſand, 
—by which it is to be underſtood that he is poſſeſſed of uncommon 
ſcrength,) and hence the intention applies with equal propriety to- 
either ſenſe; and where no intention exiſts, the leaſt extenſive mean- 
ing of the two is adopted, to wit, ane divorce irreverſible ;—and from 
the third form, becauſe a houſe may be filled either by the magnitude 
of its. contents, or by the number, and hence the intention applies with 
equal propriety to cither circumſtance; and where no intention exiſts 
the leaſt extenſive ſenſe is adopted, as above. | 


Ir is a rule, WY Honeef, that 3 3 is thus pro- Divcece;. 
nounced-with a fimile, it produces a diyorce irreverſible, whatever the 8 
thing may be with which it is compared, and whether the magnitude a fimile, is al-. 
of that thing be mentioned or not; it having been before. remarked . —— 
that ſimile in diyoree is always uſed in an amplifying ſenſe; and am- 
plification implies irreverſibility... Abo Yoo/af,, on the other hand, 
holds, that if the magnitude of the ſubject of ſimile be mentioned, the 
divorce is irreverſible, but not otherwiſe, whatever that may be, be- 


Corpo wes 3 cauſe 
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cauſe a fimile may ſometimes be introduced merely to expreſs unity; 
wherefore indefinite comparifon is not to be taken in an amplifying 


ſenſe: but where the magnitude is mentioned, that undoubtedly 1 is to 


be conſtrued amplißcation; and hence irreverfibility is eſtabliſhed. 
Again, Ziffer maintains that if the ſubject of ſimile be of ſuch a nature 


as conveys an idea of magnitude, the divorce is irreverſible, but other- 


wiſe not. Some commentators alledge that Mohammed coincides with 
Haneefa on this point: others, that he agrees with Aboo Yogſafi—The 
nature of theſe diverſities of opinion is exemplified in a caſe where a 
man fays to his wife you are under a divorce like a needle's eye,” 
or * like the „ire of a needle's eye, or like a mountain, or like 
the /e of a mountain; for under the fir of theſe forms the di. 
vorce is held to be irreverſible by Haneefa alone; under the ſecond it 


is ſo with -Haneefa and Abo Yooſaf, and not with Zier ;—and 


under the third it is fo with Haneefa and Z Her, and not with 


Aboo Yooſaf';, but under the fourth form it is irreverſible * 
them all. 


Ir a man ſay to his wife you are repudiated by a heavy divorce,” 
or by a broad,” or *©* by a long divorce, one divorce irreverſible 
takes place; becauſe a thing of which the reparation is impracticabit 
is called heavy, and an irreverſible divorce is of this kind, inaſmuch 2 
the reparation of it is difficult; and with reſpe& to thoſe things of 
which the reparation is difficult, it is common to ſay “ they are /ong 
and broad.” It is recorded from Aboo Yooſaf that the divorce thus 
occaſioned is reverſible, becauſe the deſcriptions of difficu/ty,' length, 
or breadth, do not apply to divorce, and are therefore nugatory.— 
And if the man ſhould, by any of theſe ſentences, intend hree divorces, 
it is approved, becauſe ſeparation is divided into two kinds, the light 
and heavy, ſo that when the heavy (which is three divorces) i is 1 
on nn it is held to be efficient. 


SECTION: 
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SECTION. 
Of Divorce before ConABrTATION *. 


Wurx 4 man divorces a woman before cohabitation, by ſaying 
to her you are divorced thrice,” three divorces take place upon her, 
becauſe he has here given three collectively; but if he pronounce the 
three ſeparately, ſaying © you are divorced, —divorced, divorced,” 
one divorce irreverſible takes place from the ii, but nothing from 
the ſecond or third, becauſe each repetition of the word divorced” is a 
ſeparate execution of divorce; and the firſt of them having already 


rendered the woman deci/fvely and irreverſibly divorced, it follows 5. 


that the ſecond and third cannot take effect upon her. And it is the 
ſame where he fays, ** you are divorced once and again,” (where a 
ſingle divorce takes place,) becauſe the woman FOO © com pictely 
divorced by the firſt part of the ſentence. | | 


Ir a man ſay to o his pneniorad wife, * * « you are divorced ance,” 
and the woman ſhould happen to die before the word once be pro- 
nounced, in this caſe divorce does not take place, becaufe he has here 
aſſociated the number with the divorce, which conſequently ought to 


take place accordingly; but the woman dying before the number is 
mentioned, no ſubject of divorce remains at the time when it ſhould 


take place, and hence the execution of it is null: and ſo allo, where 
he ſays, you are divorced wice” or © thrice.” 


1 med 


* Divorce pronounced upon a woman in before cohabitation is in all caſes complete and 


3 An attention to this rule is neceſſary to the underſtanding of ſeveral caſes in 
is ſection. 1 | | | | 


"Vas 3 --- H h 1p 


233 


Three di- 
VOrces 
place upon 
an unenjoyed - 
wife when 
they are pro- 
nounced r- 
ep thy 
only 2 
when th 

are ==> 


ced /eparate- 


, 


234 


In implied 
divorce 


DIVORCE. = Bor IV. 


Ir a man ap to his unenjoyed wife, you are divorced once 
before once,” or once, and, after that, again, a ſingle divorce. 
takes place; but if he were to ſay, ** you are divorced once, and pre- 
e vious thereto once,” two divorces take place; and fo alſo if he were 


to ſay you are divorced once after once.” — The proofs are all 


drawn, in this. caſe, from the Arabic idiom. — And if the man fay 
« you are divorced once with once,” or once along with once,” 


two divorces take place, becauſe of the aſſociating particle with, 
| Which makes the ſentence appear as of two divorces collectively.— 


Aboo Yooſa of ſays that, under the ſecond form, one divorce only takes 


place: his proof is Sd from the Arabic idiom. In all theſe in- 
| ſtances it is to be remarked that two divorces would take place upon 


an enjoyed wife. 


Ir a man fay to his unenjoyed wife, if you enter the houſe you 


Lare divorced once and again,” and ſhe afterwards enter the houſe, 


a ſingle divorce only takes place upon her, according to Haneefa:— 
The two diſciples ſay that two divorces take place.— But if he were 
to ſay, ** you are divorced ance and again, if you enter the houſe,” 
and ſhe afterwards enter it, two divorces take place upon her, ac- 
cording to all. —And if he declare the ſame ſentence, with a variation 
in the conſtruction of it, thus, you are divorced once,—and again 
if you enter the houſe,” —Kooro&hee has faid that here alſo there is 
a difference of opinion, one divorce only taking place with Haneefa, 
and two with the two diſciples :—Aboo Lays, however, obferves that 
here one divorce only takes place, according to all the doctors, as 

under this conſtruction the Ia member of the ſentence is utterly dil- 


tinct and ſeparate from the „irt, and this is approved. 


THE ſecond kind of divorce, namely 7. aldk-Kindyat, or divorce 


by implication, is where a man repudiates his wife (not in expreſ 
ter ms 
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terms but) by the mention of ſomething from which divorce is under- 


ſtood; and divorce does not take place from this but by intention or 
circumſtantial proof, becauſe the implication is not uſed to expreſs di- 
vorce alone, fince it may mean diyorce, and alſo ſomething elſe, and 
hence intention or circumſtantial proof are requiſite to determine the 
conſtruction in which it is to be taken. 1 8¹ 


Tux compiler of the Heddya obſerves that im nden u of co 
kinds. — The F1RsT is that from which a ſingle divorce reverfible 
takes place; and this conſiſts of three forms of words, — to wit, 


Count!“ —** Seek the purification of your womb !“ You are 


e ſingle!” —of the rirsT, becauſe to count means enumeration, and 


hence the word count!” bears two conſtructions, one, count 
(the courſes that are incumbent upon you ;””) and the other, count! 
(the bleſſings of Almighty Goy;”) and if the ſpeaker intend the 
former meaning, divorce is the aſcertained conſtruction of the. word, 
in virtue of ſuch his intention; and here the divorce takes place, of 
neceſſity, from his having deſired her to count her courſes; which 
order is of no force except where he has divorced her, becauſe previ- 
ous to the divorce, the counting of her courſes was not incumbent 


upon her, and hence it is the ſame as if he had ſaid, you are divorced, 


and count!” and as this neceſſity is ſafficiently anſwered:by a re- 
verſible divorce, a reverſible divorce accordingly takes place: and of 
the sxcoxp, becauſe © ſeek the purification” of your aun! may 
either mean, ** ſee that your womb be free from progeny, in order to 
* your getting another huſband,” (ſince this expreſsly applies to the 
lame thing as is deſigned by the preceding word, count,” and there- 


fore may, in the preſent gaſe, ſtand: inſtead of it,) or it may mean; 


** ſee that your womb be free from progeny, in order that I may di- 


vorce you;“ and where the huſband intends the former meaning, a 
divorce reverſible takes place, the ſame as in the preceding caſe ;— 
. of the THIRD, becauſe you are ſingle * may either mean, 
you are repudiated by a fingle divorce,” (and where ſuch is the in- 

| H h 2 . tention, 
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tention, a ſingle divorce reverſible takes place, as by this form ſuch a 


divorce is effected, ) or it may mean you are ſingle (having no 


other along with you,“) or you are ſingle (among women, in 
beauty, and ſo forth: ) thus, theſe words bearing a variety of 
conſtructions, intention is eſſentially requiſite to their effect: and it 
is to be obſerved that thoſe forms occaſion no more than a fingle di- 
vorce, becauſe ſuch forms amount to /** you are divorced;”” - and as, 
where the words you' are divorced” are expreſsly mentioned; no 
more than a ſingle divorce takes place, ſo alſo, in this caſe, a fi Ingle 
divorce only takes place 4. fortiori, becauſe mere implication. is weaker 
in its effect than the expreſs mention of any thing *®—AnD from all 
other implications of divorce beſides thoſe three, where,divorce is the 
huſband's intention, a ſingle complete (or irreverſible) divorce takes 
place; or, if he intend / three divorces, three divorces take place; or 
if , two divorces: and theſe expreſſions of implication, of divorce 
are as follow; you are ſeparated !”—** you are cut off l. you 
are prohibited! the reins are thrown upon your own. neck ! be 
* be united unto your people!“ —“ you are devoid !!!—<+ 1 give 
« you to your family!“ . I ſet. you looſe!” —** your buſineſs is in 
your own hands!“ “ you are free! —“ yell yourſelf !“. be 
clean!“ go forth“ go to!“ “ go! ariſe l ſeek 
e for a mate!” —all which expreſſions are implicative of divorce, as 
each of them bears a conſtruction either of divorce or otherwiſe; 
fince ** you are- fe N may either mean, you are ſeparated 
(from me in marriage, ) or ** you are ſeparated (from your family.“) 
In the ſame manner, yon are cut “ may either mean. you are 
{© cut off (from marriage, ) or you are cut off from (your family 
* and friends; ) and ſo alſo ** = e may either mean 
«© you are prohibited (in marriage,””)- or © you are prohibited (to me 
as a companion becauſe of your evil e J la thg ſame man- 


„An obſervation is here introduced in the text, which, as it turns upon a pole 
of grammatical criticiſm, is incapable of tranſlation, and is therefore neceſſarily 
omitted, 


ner, 
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ner, * the reins are thrown upon your own neck!” may either mean 
« you areat liberty to go where you pleaſe, (as I have divorced you,“) 
or you may go (to viſit your parents, and ſo forth;) and fo alſo, 


CHAP. IT. 


15 


« be united unto your people]! may either mean ( return to your fa- 
% mily (as I have divorced you,) or ( as you are unfit for ſociety 
« on account of the badneſs of your diſpoſition.) You are devoid, 
may, in the ſame manner, either mean you are devoid. (of mar- 
« riage,””). or = you are devoid, (of virtue and religion;) and fo alſo; 
&« I give you to [your family! may either mean, I return you to 
« your family (as I-have divorced you,) or. I return you to your 
% family (on account of your evil diſpoſition, in order that you may 


remain there;”). agreeably to the ſame mode of reaſoning, ** I et 


g99 


* you looſe !** may either mean ** I ſet you: looſe (from. the reſtraint 


of marriage, as having divorced you,“) or ** I fet you looſe (to go 
„where you pleaſe; “) ſo alſo ©* your buſineſs is in your own hands!” 


may either have reſpe& to divorce, or to any other circumſtance ; and 
ou are free.” may either imply . you are free (from the bond of 
** marriage,”'), or, you are free (as not being a ſlave; ). and fo alſo 
peil yourſelf ] may either mean . veil yourſelf (from me, as I have 
* divorced. you, '). or © veil yourſelf (that you may not be ſeen by a 


« ſtranger;”) in the ſame, manner be clean!” may either mean 
« aſcertain whether your womb be. free from ſeed, that you may be. 
enabled to, marry. with another man,“ or ** that the deſcent of a. 
child begatten upon you may be known ;” and ſo alſo © Fr forth!” 
may either mean go forth (as I have divorced you,“) or © go forth 


FE (to viſit your parents; ry and go to Ys go! — 66 ariſe!” may 


either ſignify go to (and fo forth.) as I have divorced you, or go 


to (and fo forth), and do not provoke me to divorce you;“ ſo alſo 
* ſeek for a mate! may either mean ** ſeek for a huſband, as I. ave 
* divorced you, or ** ſeek for a proper companion to fit with you: 


ſince therefore all thoſe expreſſions admit the conſtruction either of. 
divorce or otherwiſe, the intention is eſſential to their effect, except 
where the huſband uſes them in reply to a requiſition of divorce made 

- | | | is 
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diſtinction between law and religion in divorce throughout, 
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by-his wife, i in which caſe the Kdzee is to decree a divorce, but yet it 
does not exiſt as a divorce between the . and God, * 0 


was his intention *. 


Tux compiler of the Heddya obſerves that Kadboree has not 
made any diſtinction whatever between theſe expreſſions in divorce: 
on the contrary he has faid, © from all thoſe. expreſſions, when 
„ uſed in reply to a requiſition of divorce, a divorce takes place, 
* independant of the intention, in a legal view, but not in a religious 
„view,“ whereas it is not ſo, this rule being confined to ſuch ex- 
preſſions as are incapable of being conſtrued into a n of the requi- | 
ſition of divorce. —_ 


* 


15 1 is to be ce as a rule, that there are three poſſible ſitua- 
tions in which the perſon making uſe of theſe expreſſions may ſtand; 
FIRST, a general ſituation, that i is, where he is neither ſwayed by 
anger, nor by any requiſition of divorce, but acts from an unbiaſſed 
volition z SECONDLY, where divorce is the ſubject of diſcourſe at the 
time of ſpeaking, (as, for inſtance, where it is demanded of him by 


his wife;)—THIRDLY, where he is under the impulſe of anger. The 


expreſſions of implication are alſo of three kinds; r IRST, thoſe which 
equally bear a conſtruction either of denial or aſent; s Rcox pl x, thoſe 
which can be conſtrued into afſent only ;—and, THIRDLY, thoſe 
which may be conſtrued either into aſſent, or into exclamations of 
contumely and reproach : and, in the firf# of theſe ſituations, divorce 
does not take place from any of thoſe expreſſions but by intention ; 
and if the huſband declare that he had no ſuch intention, his declara- 


tion is to be credited, becauſe they all bear a double conſtruction, and 


* That is to ſay, although divorce take place in point of law from the judicial decree, 
yet in foro conſcientiæ the man muſt continue to hold himſelf married, inſomuch that he can- 
not, without fin, marry another woman, in lieu of her who is thus divorced. This is the 


hence 
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hence the intention is neceſſary to eſtabliſh the effect: WT in the 
ſecond ſituation, divorce takes place independant of the intention ina 
egal view, and the declaration of the huſband is not to be credited, 
where he has uſed ee _— a 8 — of ant wu 
which are as AION — | | 


ou are Glengagel ! ** 
é You are ſeparated !”* 
& You are cut off!? 
* You are prohibited!“ 
«Count? ©! 
«© Your buſineſs is in your own hands!“ 
«© Chooſe!” “ 


The id of which is, that the evident meaning of the huſband, in 
uſing them in reply to a. requiſition of divorce, is divorce, as they do 
not bear a conſtruction of deni; but if, in this ſituation, the huſ- 
band uſe any of theſe expreſſions which may be conſtrued equally into 
denial or aſſent, divorce does not take place but by intention; and the 
declaration of the huſband, with reſpect to his intention is to be cre- 
dited, The [expreſſions alluded to are as OW + - | 
| 40 Go 

„ Get up!“ | 

% Veil yourſelf!” , 

Get out!” and fo forth; 


becauſe theſe words may all be conſtrued into denial of the r 
and as the denial of a requeſt i is a circumſtance leſs forcible than the 


act of divorce, they are rather to be taken in the former ſenſe; but 


yet, as they alſo bear a conſtruction of aſſent, they occaſion divorce, 


where ſuch is the intention. Thoſe expreflions may be conſtrued. 


into a denial of the requeſt, on account that G may mean quit: 

thus ſpeaking;” and in like manner Get up!” may mean Be 
gone! and do not talk thus; and the fame of . wer/ yourſelf ag a 
direction to put on the veil ſometimes implies an order to go away;: 
7 wherefore 


— 
*4 
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wherefore it may imply on this occaſion ** go away, and leave off 
I ſpeaking in this manner; and the fame alſo of get out!” —but, 
in the third fituation, divorce does not take place without the mten- 
tion of the ſpeaker, from the uſe of any expreſſion of implication, 
except ſuch as may be equally conſtrued into affent, and into ex- 
clamations of .contumely and ent; and thoſe are the three fol. 
lowing: | wi 


<< Count!”. 


«© Chooſe!” 
- * Your buſineſs is in your own hands!” 


from all of which, when uſed in anger, divorce takes place in point 
of law, independant of intention; and the declaration of the huſband, 
denying ſuch intention, is not to be credited, becauſe the circumſtance 
of anger proves the intention to be divorce.—It is recorded from Abo 
Yooſaf that if the huſband were, in anger, to ſay, I have no pro- 
„ perty in you! or I have no controul over you!“ or I give 
«© you your own way!“ or! I have ſeparated from you!“ or © join 
„ yourſelf to your people!“ his declaration is credited,” even where 
he denies having intended divorce, becauſe theſe expreſſions may all be 
conſtrued into en of contumely or reproach, as well as of 
divorce; as his words I have no property in you! may mean be- 
„ cauſe you are ſo baſe that you are incapable of being confidered as a 
property; and, in the ſame manner, his words ** Have no con- 
&* troul over you!” may mean ** becauſe of the wickedneſs and ſtub- 
< bornneſs of your diſpoſition;“ and fo alſo I give 'you your own 

+ way!” may mean “ becauſe I cannot direct you;” and, in like 
manner, I Have /e paraked from you.” may mean * becauſe of —”_ 
vicious diſpoſition.” 


| . Waar has juſt been ſtated, vis. that . where the huſband ſays, you 
are ſeparated! or, you are cut off ! divorce irreverſible takes place,” 
is the opinion of our doCtors.—Shafei has ſaid that the divorce occa- 


foned by theſe words is e ible, becauſe the reaſon why thoſe ex- 
preſſions 
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preſſions occaſion! ers is, that they are kater of divorce: 
hack it is that the intention 4s a condition of their effect, and alſo; 
that the divorce otcaſioned by them is complete in part of number, 
the ſame as in an expre/5 divorce,” where the huſband is authorized to 
pronounce three divorces, and having given one, his authority remains 
with reſpect to tWo other; and alſo, that if he intend ihree divorces, 
three take place accordingly; and ſuch being the caſe, reverſal is lawful 
here in the ſame manner as in an''expreſe: divoroe, the thing which is 
imphed. The argument of our doctors on this point ĩs, that the aft of 
irreverſible divoroe has proceeded in this caſe from a competent perſon, 
and is exerciſed upon a fit ſubject of it, according to the power by 
law eſtabliſhed over the wife, which enables her huſband to put her 
away in ſuck a manner as that ſhe ſhall: be decifively and irreverſibly 
ſeparated'from' him; and here the huſband is competent to the act of 
irreverſible divorce; as being of ſound mind and mature age ; and the 
wife is a:fit ſubject of it, as being lawfully liable to irreverſible divorce 
before cohabitation, (and alſo er it where her huſband pronounces it 
for a compenſation ) and this power, like many others, is inſtituted 
by the law with a view to the convenience of the individual, which 
ſometimes requires a deciſive ſeparation to be effected /owly and de- 
lberately, (as in divorce reverſible,) whereas, at other tirnes, it re- 
quires that ſuch a ſeparation ſhould take place on the inſtant, without 
any continuance of connexion with the ſubje& of it, (as in the triple 
form of divoree;) and at other times it alſo requires ſeparation to be 
completely effected on the inſtant, admitting a continuance of con- 
nexion with the ſubject; and it is indiſpenſably neceſſary that this laſt 
ſpecies of irreverſible ſeparation be alſo 'countenanced by the law, in 
order that the door of reparation may not be cloſed againſt the huſband 
if he ſhould repent; (that is to ſay, that it may remain in his power 
again to marry his wife, without her being previouſſy married to 
another; ) and alſo, in order that the woman's delicacy may be pre- 
ſerved from the effect of a divorce, by the man taking her back with- 


out the intervention of marriage with another; and ſuch being the 
Vor, | I i | caſe, 
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caſe, divorce irreverſible enſues from thoſe expreſſions. In reply to 
the aſſertion of Shafti, we obſerve that thoſe expreſſions are not 295. 
tively implications, fince each of them may alſo be uſed in its own 
literal ſenſe: and as to what he further alledges, that the intention 
is a condition of their effect, (thence inferring that they are un - 
doubtedly implications of divorce,) the inference is not admitted, be- 
cauſe the intention is made a condition for the purpoſe of aſcertaining 
one of two ſpecies of ſeparation; and it is thus made a condition fut 
the purpoſe of aſcertaining one of two ſorts of a ſeparation, which is a 
ſeparation from marriage, and not for the purpoſe of divorce taking 
place: with reſpect to what Shafei further advances, that the divorce 
<4 becafioned by any of thoſe expreſſions is incomplete in point of 
number,“ (thence inferring that they are implications of divorce,) 
uwe reply that the paucity of the number of divorces is not oti account 

of thoſe expreſſions being implicutiout of divorce, but becauſe divorce 
is eſtabliſhed on account of the counexion of marriage becoming di- 
ſolved; that is to ſay, on account: of thoſe expreſſions the tye is dif 
folved, and divorce ſignifies the diſſolution of a tye, wherefore divorce 
is neceſſarily eſtabliſſid; the inference, therefore, is that the taking 
place of divorces involved; but not that the aforeſail expreſſions are 
implications of divorce : and with reſpect to What he further ſays, 
that if the huſband intend three divorces from the uſe of any of 
e thofe expreſſions, three take place accordingly,” (inferring; that 
they are implications of divoree, ) we reply that the intention of abree 
divorces from thoſe ex preſſions is approved only as three divorces is 
one ſptcies' of ſeparation, (for ſeparation is of two. ſpecies, the mild 
and the rigorous *,) and, where there is no intention, the leaſt forcable 
1s MII LAY th is to be * that an intention of two divorces is 
Rib ren vor d nds e ode biuoant of 1. 


* _ the mild bann is meant e of complete divatce, which admits of the 
huſband remarrying his repudiated wife without the neceſſity of her in e marriage 
wich another. By the rigorous ſeparation is meant that ſort of complete divorce which does 
not admit of the man remarrying his repudiated wife until ſhe ſhall have bern oe 0 


S n man. We rn 
10 not 
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not approved with our doctors: contrary to the opinion of 2 Fer: but 
this has already been treated af. 7 


Ir a man ſay to his wiſe epoatih—eount)— count!” and aſter- 


wards declare that by the firſt of theſe words he meant divorce, and 


by the others the repetitian of the woman's couxles ¶ requiſite to its 


completion, ] his declaration is credited in point of law, as he appears 


to have intended theſe laſt words in their true ſenſe, it being cuſto- 


mary for a huſband, Where he divorces his Wife, to bre her to count 


the courſes, neceſſaty to the completion of, her Edj aud hence. ap- 
parent circumſtances bear evidence to his intention; but, if he were to 
confeſs that in theſe laſt words he had no particular intention, three 
divorces take place, becauſe, from his Kaas oh divorce by the firſt 
word, it follows that he repeated it a /econd and third time, in a ſitu- 
ation where divorce is the ſubiect af. diſccurſe, and this ſituation 
proves his intention in theſe repetitions to be divorce alſo; wherefore, 
if he were to deny this intention, yet he is not credited, cireumſtances 
bearing evidence againſt him: contrary to where he declares that he 
had no intention of divorce in any of the three words, for there divorce 
does not take place at all, becauſe circumſtances do not tend to diſ- 
prove his declaration : and contrary, alſo, to where he declares divorce 
to be his intention in che ird word, but not in either of the zwo pre- 


ceding, in which: caſe no more than one divorce takes place, becauſe, a 
as he does not put the conſtruRion of divorce upon the two preceding 
words, it does not appear that 'divoree was'the ſubject of diſcourſe at 


the period of his "ſpeaking the Jaff.—lt is to be obſerved that the de- 
claration of the ſpeaker in denial of his intention is not to de credited, 
unleſs it be given upon oath, beeauſe he relates what, having paſſed 


ſolely in his 5 on mind, cannot be known to any other perſon, —and 


hence he is the Amen, or inquiſttor, with reſpect to the intelligence 
wy and the declaration of an inquiſitor is credited upon oath. 
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Of Delegation' of Divore.t. 

10 46906 £4 ehe adit relbabiard + a 

begin of TArwRRZ AL TALAx, or delegation of divorce, is where the huſ- 

the phraſe. band delegates or commits the pronouncing of divorce to his wife, 

| deſiring her to give the effective ſentence,' and it is 1 
under three different heads, "termed Joc ages . aud OM He 
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Delegation Ir a man fay to his wife chooſe!'! (thereby meaning divorce,) 
by option gr 5+ divorce yourſelf ! the woman has a power to divorce herſelf fo 


con fers on the 


wiſe a power long as ſhe remains in the preciſe ſituation “ in which ſhe received it; 
of divoreing 


herſelf. bus but if ſhe remove, or turn her attention to any thing elſe; the power 
mis right of thus veſted in her is done away, and her option no longer remains, 


option 18s re- 


— bo the becauſe the exerciſe of the optional power thus committed to tlie wo- 
preciſe place g | 


or fituation man is held, by all the; companions, to be, reſtricted to the preciſe 
in which. he fituation in which it is received; and alſo, becauſe. this ſpecies of dele- 
gation is 4 /ranifer of power, not a comm/ion of. agency, and to give 
effect to the former, the reply, is, required on the ſpot: of declaration, 


* Arab, Majlis.— This term is treated of at large clſewhere.. 
1 ; the 
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the ſame as in ſale, ſince all the moments of one ſituation are accounted 
as a ſingle moment; but a ſituation may be altered, ſometimes by 
change of place, at other times by chance of employment, becauſe a 


firuation of eating and drinking (for inſtance) is not that of diſputa- 
tion; and a ſituation of bufineſs; on the other hand, is neither a ſitua- 


275 


tion of cating or drinking, nor of diſputation.—The right of option of and is annul. 


the woman is annulled upon the inſtant of her riſing from her ſeat, as 
that circumſtance proves her rejection of it: contrary to the caſe of a 
Sillim or a Sirf ſale, which does not become null upon the inſtant of 
riſing or removing, the cauſe of invalidity there being removal without 
/cizin,—And where the huſband'thus addreſſes his wife, an intention 
of divorce is a condition requiſite to the effect, (as mentioned in the th 
preceding chapter,) becauſe the word chooſe!” is ohe of the impli- 
cations of divorce, as it is capable of two. conſtructions, by one it de- 
fires the woman to chooſe her/eff, and by another to chooſe her clothes, 


and ſo forth: and if ſhe chooſe berfel *, a divorce irreverſible takes 


place. Analogy would ſuggeſt, in this caſe, that from choofing* her- 


ſelf nothing whatever ſhould enſue, although divorce be the intention 
of the huſband, becauſe he cannot himſelf effect divorce by the uſe of 


ſuch words; that is to ſay, if he were to ſay to his wife I have 


*« choſen myſelf from you,” nothing whatever would follow, and 
conſequently how can he give a delegation of this nature : But here 
divorce takes place upon a more favourable conſtruction, for two rea- 


ſons;—F1R8T,' all the companions agree that divorce takes place from 
the uſe of this expreſſion ;—s£coNnDLY, the huſband has it at his option 


either to continue the marriage with his wife, or to put her away, and 


hence it follows that he may conſtitute her his ſubſtitute with reſpe& 


to that rule; and where the woman is thus left to her option, and ſays 


led by her re- 


pram on 


the huſband, 


is * to 
conſtitute a 
delegation. 


I chooſe myſelf,” a divorce irreverſible takes place, becauſe the 


woman's chooſing 4 herſel cannot be eſtabliſhed but by her ring 5 


This is an idiomatical phe inch Haig ſignifying that fe __ ber lier fm 


the matrimonial tye. 


5 ole 


* 
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ſole and independant, which can only be the caſe in-irreverſible di · 


vorce, as, where it is reverſible, the huſband is at liberty, to take her 


Under this 
form a /ingle 
divorce only 
takes place, 
whatever 
may be the 
intention: 


and, to effect 
divorce, it 1s 
requiſite that 
the perſonal 
pronoun be 
mentioned by 
one or other 


of the par ties, 


that is, either 


by the huſ- 
band, in his 
declaration, 


back without her conſent at any time during the continuance of her 
Edit, and thus ſhe would not become ſole and innen on the 
inſtant, which the nature of the cult. Eier, it 6 bas, halls 

Ir! is to be 5 * in * caſe th * — under 5 
one divorce only can take place, and not three, although the huſband 
ſhould actually have intended the latter option not being of different 
deſcriptions: contrary to complete ſeparation, for it the huſband 
were to ſay you are completely ſeparated, intending three divorces, 
the three take place accordingly, where ſuch is his intention, be- 
cauſe this complete ſeparation is of two deſcriptions, the mild and the 
* and it follows that intention with rele to one of theſe holds 


Ir is alſo to be obſerved that, where 9 huſband uſes the ex- 
preſſion ** chooſe!” it is requiſite that the perſonal, pronoun e be 
mentioned either by the huſband or the wife, inſomuch that if the 
huſband were to fay ©* chooſe!” and the wife anſwer ** I have choſen,” 
divorce does not take place, becauſe the effect of divorce is eſtabliſhed 
by all the doors. upon the condition of the mention of the perſonal 
pronoun by one of the parties; and alſo, becauſe the pronoun cannot 
be underſtood under any circumſtances of ambiguity, and theſe words 
of the woman bear two conſtructions; one, that ſhe chooſes her huſ- 
band, (which would not occafion divorce;). and another, that ſhe 
chooſes her /eff, (which would occaſion irreverſible divorce;) divorce, 
therefore, does not take place in defect of the . on n. 


the mier. 


Ir a man fay to his wife « chooſe yourſelf,” and ſhe anſwer ] 
have choſen,” a divorce irreverſible takes place, becauſe the word 


fe If here occurs in the words of the huſband, and the words of the 
4 | woman 
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woman are in reply to him; and hence her words virtually compre- 
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hend herſelf,—And, in the fame manner, if the huſband were to ſay 


+ chooſe"an option,” and ſhe reply I have choſen,” a divorce 


irreverſible takes ny? the 1 . are drawn from the 
AE D1 Yeh, ET | 


Ir a man Sits to his wife chooſe!” and the reply. by I have choſen 


e myſelf,” divorce takes place, where ſuch was the huſband's inten- 


tion, becauſe the word e here occurs, in the reply given by the 


woman, and the expreſſion of the huſband bears the conſtruction al. 


6 that which be intended. 


Ir a huſband ray to his wife © chooſe!” and ſhe abr to him in 


the Mozdree tenſe, [which, in the Arabic, is common to the preſent 
and future,] ſaying * I do (or will) chooſe myſelf,” divorce takes 
place, on a favourable conſtruction.— Analogy would ſuggeſt ; in this 
caſe that no divorce takes, place, becauſe, if the woman's reply be 
taken only in the Future, if ſtands .as a promiſe, and bears that con- 
ſtruction alſo, if taken in the preſent; and hence divorce does not 
take place, from her anſwer amounting only to a promiſe in the former 
ſeuſe, and from its ambiguity in the latter; as if a man were to ſay to 
his wife © diyorce yourſelf, and the were to reply Atlito Naſſee [.I 
do (or will) divorce myſelf,“ 1 in W ch caſe divorce does not take 
place, and fo in this caſe likewiſe : but the reaſons for the more fa- 
vourable conſtruction are twofold; » —FIRST, it is recorded that, upon 
the deſcent of the paſſage of the Koran relating to option, vis. 0, 
* MY 80N! SAY TO, YOUR WIVES, J you defire the life of this world, 
(to the end ,)—the prophet faid to Ay/ha, 4% T have ſomething to men- 


* tion to you, but do not reply to it until ſuch time as you conſult. 


your parents,“ after which he read to her the above paſſage, and 
then gave her an option; and Ayſba ſaid “ in ſuch a mätter as this 
** I ſhall not conſult my father or Oy but will (or do) chooſe 


66 God ; 


wife, in her 
reply: 


and divorce 
takes place, 
although her 
option of it 
be expreſſed 
in the Max- 
ree or common 
tenſe, 
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- « Gop and his prophet,” Which wards the prophet, cauſidered as a 


Where the 
huſband gives 
a power of 
option thrice 
repeated. and 


the wife make 


only a /ingle 
reply. yet 
three divorces 
take place 
from it, in- 
dependant of 
the huſband's 
intention. 


| ** choſen myſelf with reſpect to one divorce, 


Where the 
word divorce 
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reply, importing I ds chooſe;''—sEconDLY, the word \Abþrarte, 
[** 1 (or will) chooſe myſelf, ] expreſſes the prefent literally, and 
the /uture figuratively, the ſame as the word A/bedo, II de (or will) 


teſtify,] in giving evidence before a magiſtrate : contrary to where a 


woman anſwers Arliko Nafjee, [II do (or will) divorce myſelf, | for 
here it is impoſlible to receive her words in a preſent ſenſe, as they do 
not relate to a thing now exiſting; whereas the expreſſion Ac htarto, 
[7 do (or will) chooſe myſelf, ] on the contrary, relates to a thing now 
pevieutt, to wit, the woman chabpg heryelf. 23 1 1b 


Ir a man ſay to his with 6 Seebeben anna” and ſhe 
reply *I have choſen the fr/t, or ©* the ſecond,” or the third,” 
three divorces take place, according to the doctrine of Haneefa, and 
the intention of the huſband is not requiſite, although the word here 
uſed be an implied expreſſion, becauſe his repetition of the word 
© chooſe!” proves his intention to be divorce, as the option given to 
the woman 1s repeated only with that view *. The two diſciples ſay 
that only one divorce takes place in either caſe; but they agree with 
Haneefa, that the intention is not effential, for the reaſon above aſ- 
ſigned. —And, in the fame manner, if the woman were only to reply 
1 have choſen, it is effective of three divorces. And ſo alſo, if ſhe 


were to reply I have choſen a choice.” This is admitted by all 


the doctors; becauſe, where ſhe only ſays I have choſen,” it is 
productive of three divorces; and, conſequently, when ſhe ſpeaks i in 
a way to give this additional force, it produces the ſame a fortiori.— 

And if ſhe were to reply I have divorced myſelf,” or . have 


one div orce reverſible 
i 


takes place. | x 
Is a man fay to his wife one divorce is at your, option,” or'4 


ba Some grammatical . incapable of nen is tes in this part. 
DES: v chooſe 
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«© chooſe with reſpect to a ſingle! divorce,” and ſhe reply <* 1 have 
6 choſen; myſelf,” one divorce reverſible takes place, | becauſe 
the man has given the woman an option ſo far as one divorce, and 
expreſſing it in direct terms IF + eee the divorce nee oven i 
is reverſible d. rrrtt e po. | 2510 


"SECT. I 


Ae or LIBERTY: 


* 996 


Ir a man ſay to > his wife your dünn is in your own bench * 
intending three divorces, and the woman anſwer © T have choſen 
« myſelf with one choice, three divorces take place. The proof 
of this is n from WR nature w theſe e in their original 
idiom, 


$362 4 


* 
P : 14 *3 - 
ff 


But if the Within Were to reply I have divorced myſelf with 

* one divorce, or I have choſen myſelf by one divorce,” one di- 

vorce only takes place; and this divorce is irrever/ible, althou gh the 
reply be delivered in expre/5 and not in ambiguous terms, becauſe. it 

bears relation to the words of the huſband, which being an implica- 

tion, amount to a delegation of ir#everfible divorce, and not of reverſible. 

—The reaſon why an intention of three divorces 1s admitted in the 

preſent CY is that the worde e your, buſineſs is in 1 125 own 


[1 
* Becauſe an expreſs divorce is uniformly reverſible, unleſs otherwiſe ſpecified. 


+ This is a contraftion of Amir-he-Va-Yad-te; literally « your buſineſs is in your own 
hands,“ 7. e. ® you are at liberty to do as you * word liberty is adopted 
ſingly, for the lake of brevity, | 
Ip I. | K k N hands” 
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is mentioned 
by the huſ- 
band, the di- 
vorce which 
follows is re- 


8 


1 a del - 
hn age 


ty divorce 
takes lace 
according to 
the number 
mentioned by 
the wife, in 
dependent of 


the huſband's 


intention: 
and the di- 
vorce which 
follows is ir- 


reverſible. 


i 
| 
{ 
| 
[ 
= 
= 


Delegation 


may be re- 
ſtricted to a 
particular 
time, or to ſe- 
veral differ- 


ent ſpecified 
h rom of 
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hands“ are capable of both a reſtriftive and an extenſove conſtruRton, 
and hence may imply three divorces, as well as one; an intention to 
that effect therefore holds good, ſince that is one of the ſenſes in which 
the words may be taken: contrary to the expreſſion conſidered in the 
preceding ſection, to wit, chooſe!” that being incapable of bearing 
an n extenſive conſtruction, as was there demonſtrated. 


+ aſk Ie « min fay to his wife 388 buſineſs is in your on hands 
this day, and after to-morrow,” the night is not included :—and if 
the woman reject the liberty thus given to her for this day, it is, with 
reſpect to this day, annulled ; but it ſtill remains to her for the day 
after the morrow, becauſe the huſband has expreſsly ſpecified two 
particular periods, with the intervention of a ſimilar period, to which 
the liberty does not extend, (to wit, f0-morrow;) and hence it ap- 
pears that thoſe are two · diſtinct liberties, and the rejection of one does 
not amount to a rejection of the other. Zier ſays that both amount 
only to a ſingle liberty, this being analogous to a caſe where a man 
ſays to his wife ! you are divorced this day and the day after to- nor- 
„row,“ which implies one divorce only, and not #wo, (on the idea 
of one taking place this day, and the other the day after the morrow;) 
and hence, in like manner, one liberty only is implied. —But to this 
it may be replied that divorce is not of a nature to admit reſtriction to 
any particular time, whereas liberty is capable of ſuch reſtriction; and 
hence that which regards the fir/t period mentioned is reſtricted to 
.that period, and that which reg gards the ſecond period commences 
de novo. 


Ir a man ay to his wife <* your fans is in your « own hands to 
« day and to-morrow,” the night 1s comprehended 1 in it : and, if the 
woman ſhould reject the liberty on the inſtant, it is totally annulled, 
and does not return on the morrow, (according to the Zabir Rawd- 


yet,) as this amounts * to one liberty, becauſe that between the 
5 ; | | e two 


Caray. III. DIVORCE. 


Foy not extend. 
Oven a "ey enitar to tis two ebe 


does not intervene, yet night intervenes, from Which it would 


follow that the —_ =_ for ve * to-morrow i is not a ſin glc 
liberti. Ae e 


RzeLy—Two diſtin& liberties are not occaſioned by this circum- 
ſtance, becauſe the intervention of night, althou gh it. may interrupt 


or ſuſpend a matter, does not divide or terminate it, as in a public | 


court, for inſtance, which may, on account of the night coming on, 
be adjourned, without any actual breach in the ſeries of its proceedings; ; 
thus it is the ſame as if the man were to fay ** your buſineſs i is in your 


*« own hands for two days,” in Which cale a fin gle liberty only 1 is un⸗ 
derſtood. 


9 q _ 
isl 


Ir is recorded, from Aboo Haneefa, that although the woman 
ſhould reject the liberty on the inſtant, yet it ſtill remains with her 
for the following day, as ſhe is not empowered to reject it, (that is to 
ſay, ſhe cannot refuſe her aſſent to receiving it,) it becoming eſta- 
bliſhed in her upon the huſband faying *« your buſineſs is in your own 
hands,“ independent of her conſent ; (as in the direct execution of 
divorce, for inſtance, where, if the huſband were to fay ** you are 
* divorced,” . divorce takes place independent. of the conſent of the 
wife;) and ſuch being the caſe, liberty remains ſtill with her for the 
morrow, when ſhe may lawfully make uſe of it by chuſing divorce. 
The ground upon which the Zdhir Rawwayet proceeds, is that as, if 
ſhe were to chooſe. divorce as this day, no liberty remains with 
her for to-morrow, ſo if ſhe reject the liberty this day, no right 
of choice remains with her for to-morrow, becauſe a perſon Who 


has a choice of two things i is not authorized to vhoole. more than one 
of them. 


* 


K k 2 ; | Ir 


5 


wo periods ſpied no- ſimilar e intervenes to > which the « liberty | 


and it is not 
annulled by 
the wiſe's re- 
jection of it 
until the time 
or times men- 
tioned be ful- 
ly expired. 


— 
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The time of 
it may be 
faxed for the 
occurrence of 
any ſpecified 
event. 


It is not an- 


nulled by de- 
(where 
"od rh 
- ſpecification 
of time,) nor 
until the wife 
riſes from her 
feat, &c. 
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Ir is ebend from A300 7 voſaf, that if a huſband a to his 
Wife your buſineſs is in your own hands for this day, und the 
«« ſame for to-morrow,” this amounts to two liberties, becauſe 
here the delegation applies to two portions. of time, diſtinctly and 
ſeparately expreſſed: contrary to the preceding caſe, here the times 
are not thus diſcriminated, but are both mentioned unde one 
head. 


Ir a man ſay to his wife * your buſineſs is in your e own n hands 00 on 
© the day on which fuch an one arrives,” and the perſon men- 
tioned arrive, but his arrival be not known to the wife until night, 
her right of choice no longer remains, becauſe bbefty is a thing 
of continuance, and hence the word day, with which it 1s allo- 
ciated, 1s reftrifted to the day 3 and that having paſſed away, it 
diſcontinues. 


Ir a man ſay to his wife · your buſineſs is in your own hands,” 
or ** chooſe!” and ſhe delay anſwering the whole day, and do not 
riſe from her ſeat, her right of option remains to her ſo long as the 
does not employ herſelf in any other matter, becauſe. a delegation of 
divorce by the forms of liberty or option is a-transfer of power to exe- 
cute divorce, (that is, the huſband. by that delegation empowers 
his wife to give divorce, as perſons are termed empowered who 
act for themſelves, and the act of the woman here is pronouncing divorce 
te pon herſel , Wherefore this property is ſuppoſed to reſide in her,) 


and in transfer of power a privilege of reply continues to the end of 


the ſituation of declaration, as has been demonſtrated i in the beginning | 
of this chapter. And if the woman hear the declaration, reſpect is 
had to the ſituation 3 in which ſhe hears it; but if ſhe ſhould. not bear 
it, reſpect is, in that caſe, had to the ſituation in which the is in- 
formed of it, becauſe, although Amir-ba-Jed, or liberty, be a transfer 
of power to execute nen yet the property of ſiſpenſſon 1s alſo 


allowed to exiſt in it, as it is a ſſpenſian of the event of divorce upon 
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the att of the wife in pronouncing it, and hence it comprehehdsitwo = 
things, a transfer of poter, and 4 ſiſhenſſam zin the ſenſe of 1 2 
penſion, it continues in force beyond the Majlil, or continuance of the 
ſituation of declaration, to the Majlis or ſit uation in Which the woman 
underſtands or is inforined of it, where ſhe ĩs abſent, or in the ſenſe N 
of a transfer of power, it is annulled, on her riſing from her ſeat, 
where ſhe is preſent: but the ſituation of the huſband is not regarded, 
becauſe the ſuſpenſion is abſolute, with reſpect to him: contrary to a 
caſe of ſale, as in that the declaration of dale does not remain in force 
beyond the Majlis of / declaration, ſince: it a fale the « Majhs or 
fituation of the ler is regarded as well as that of the purchaſer; 
and the retraction of the „eller, at any time previous to the conſent of 
the purchaſer, is admitted, as ſale is merely a trangfer of property, in 
which ſuſpenſion is not at all underſtood 3 now ſince it appears that 
the ſituation of the uu alone is regarded, and not that of her 5, 
band, we muſt recollect that her ſituation may be altered in various 
ways, ſometimes by removal from one place to another, and ſome- 
times by her e herſelf my other matter, as was previouſly 
ſtated. VARY S1 ant omws batt: „ teu CF Womens 1 
1705 3 Li ta 1 1 "Wk pts 
Taz option of a woman who is left at liberty chatte is nul but it is an- 
on the inſtant of her riſing from her ſeat, as this act proves rejection, 8 b 
becauſe by getting up the attention is deranged and withdrawn from — Ag 
the preſent ſubject: contrary to a caſe where ſhe delays anſwering for 
a whole day, for inſtance; and does not riſe from her ſeat, nor em- 
ploy herſelf in any thing elſe; for here her option remains to her, as 
a Majlis or ſituation is ſometimes of a Hort and. ſometimes of a long 
duration, wherefore her right of option continues until ſuch time as 
ſomething appears ſufficient to terminate the Majlis, or to prove rejec- 
tion. — And here it is to be obſerved, that by employing herſelf in any 
thing elſe is to be underſtood. ſuch a thing as is, in its nature, termina- 
tive of her tuation, and not any general thing. 


Ir 
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It is not an- 
nulled by a 
change of 

_ poſture from 
-a mere ative 
to a mere 
quieſcent poſi- 


tion, 
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Ir the woman be ffanding, at the period of receiving the liberty 


of option from her huſband, and afterwards fit down, her option re- 


mains, and is not annulled, as her fitting does not imply rejection, but 
rather the contrary, ſince her attention is thereby more collected. 
And the rule is the ſame where the woman, being ſeated, leans upon 


a pilloto, or having leaned upon her pillow,” (at the time the huſband 


A wife may 
ſignify her 
with to con- 
ſult her 
friends, with- 
out prejudice 
to her right 
of option, 


ſpeaks,) ſits up without a pillow, becauſe theſs are no more than 
changes from one mode of ſittiug to another, and do not import re- 


jection any more than where a perſon fitting upon one part changes and 
ſits upon another. Our author remarks that this is the doctrine of the 


Jama Sag beer, and is moſt approved. It is elſe here ſaid, that where 
the woman is ſitting up without a pillow, and then /cans'upona pillow, 
option no longer remains, as this ſhews au indifference Wins it 
ee to a 952 i boothobay la 36 Nut ai OH 

Ir the Gene, ii a liberty of option, ſay that ſhe wiſhes 
to ſee her father, in order to conſult him, or to get witneſſes, in 
order to have their evidence, her option remains, becauſe counſel is 
expedient in every buſineſs, and witnefles are requiſite to controvert 
the huſband's denial of the fact; and henee neither of theſe wildes 


expreſſed on her . is a proof of en 


isi. 

Ir the woman be ring upon a qualroged; or in a camel-litter, 
and ſtop the animal on her huſband's offer of liberty, ſtill the right of 
option is not annulled: but if ſhe proceed upon her journey, it is an- 
nulled, becauſe the going on or fopping of the animal is the ſame with 
thoſe as in the woman, ſince its motions 28 u my the rider. 

| | 

A BOAT or my? is the fiend as a houſe, as by the going on of the 
veſſel the woman's option is not annulled, becauſe its motion- does hot 
always ren upon the een whom it carries. | 


Cn. III. _ DIVORCE. | 255 


SECT." 


07 Matnnnar, or WII I. n 


Ir a man a9 to his wife « divorce A not having any par- Where a man 
ticular intention, or intending one divorce, and the woman reply I 2 8 
« have divorced, myſelf,” a ſingle divorce reverſible takes place: and voree herſelf 


n expreſs 
if ſhe were to ſay I have given three divorces,” three accordingly wn he 


which 
take place, where ſuch is the intention of the huſband : the reaſon of — 42 


this is that divorce, being a general expreſſion, takes place in the n 
loweſt ſpecies; but as, like other generic nouns, it alſo applies to the 

whole, an intention of three. divorces is admitted: and, where there 

is no particular intention, a ſingle divorce reverſible takes place, be- 

cauſe the power of divorce is delegated to the wife 1n expreſs terms, 

and expreſs divorce occaſions a divorce reverſible.—If the huſband ' 
ſhould in this caſe intend 7wwo divorces it is not admitted, becauſe a 
generic noun does not bear that conſtruction, where the woman is 
fob but, if the be a fave, an intention of two diyorces is admitted, 
that * confidered as the whole, with N to ber. 1 v1 


51 n C1 


Ir a man fog to hid wile 66 3 yourſelf, „and ſhe ah a | 4 ner 
{© have ſeparated myſelf,” a divorce reverſible takes place, becauſe ſe- — © 1264S 
paration is of the ſame nature with divorce, fince, if a huſband were to 


form of an 

ſay to his wife © I have irreverſibly feparated you [from me,] intend- divorce, 

ing divorce, a divorce, irreverſible takes place: and, in the ſame mn. | 

ner, if the woman were (as here) to ſay © I have ſeparated myſelf,” 

and her huſband reply I have conſented thereto,” ſhe becomes irre- 

n divorced; and hence the [expreſſion of the woman ** I have 
irreverſibly ſeparated myſelf,” ” "ſtands the ſame as the huſband's de- 

legation, which is of fmple divorce: but here the deſcription of irre- 

verſibility 
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verſibility which the woman has added to the ſimple res is held to 
be nugatory; and the ſimple divorce only takes place; as if the had 
replied I have repudiated myſelf by one irreverſible divorce,” in 
which caſe a divorce rever fible only would take place: contrary to a 
reply of option, for if ſhe were to anſwer, **, I have choſen my- 
&« ſelf,” no divorce whatever would take place, as theſe words are 
not of the ſame nature with divorce, for which reaſon it is that if a 
man were to fay to his wife I have choſen you,” or. chooſe!” 
intending divorce, no divorce whatever takes place; and in like man- 
ner, if the woman were to ſpeak firſt, ſaying I have choſen myſal,” 
and her huſband reply I have conſented, no divorce” whatever 
takes place: yet it is an univerſilly received doctrine that if the o- 


man ſay I have choſen myſelf,” in reply to a delegation of option, 


The power, 


when thus 


divorce takes place; but the words of the botbind in the preſent 
caſe, namely, . divorte yourſelf,” is not a delegation of option, and 
hence the reply of the wotnan, as hwy I (60 'T "hav drr oy 
„ ſelf,” is ve der "1 | 


— 
a 


Ił is recorded, as an opinion of Hanzefa, that in the preſent caſe 
divorce does not take place from the reply of the wife, 1 have ſepar- 
<< ated myſelf,” becauſe the woman acts contrary to the power veſted 
in her, by taking upon her to pronounce a thing different from that 
delegated to her by her huſband, as the expreſſion ** ſeparated” is dit- 
ferent from divorce, the one being implicative and the other * 
and the huſband Nene . divorce nl *. | 

Ir a huſband ſay to is wife ** divorce yourkete ” he is not at 
liberty to retract, as his expreſſion involves a vow *, becauſe he has, 

* Literally, „hin words expreſs (or amount to) a' Yameen,”” that is to fay, ſaſpend the 
matter ſpaken of upon the occurrence of ſome condition on the event of which that mat- 
ter takes place, independant of, any farther volition on the part of the ſpeaker; and it is 


therefore, with reſpect to him, abſolute and unretractable. Yameen i is | Doty. Wannen — 
as the above is one definition of vom. |: eib Neo ui 4 


1¹ 
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in this inſtance, ſuſpended divorce upon the execution of it by kis = 
wife, and a vow is an obligatory act, for which reaſon a man is nbt 
allowed to recede from it. If, however, the woman riſe from her 
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mot be re- 


ſeat, or remove from the place, the words of the huſband, as above, 


transferring the power of divorce to her, are annulled, their force 
being confined to the ſituation where the offer is made:—contrary to 


where he ſays to her . divorce your Zirra, [fellow-wife,”'] as this is 


a commiſſion of agency, which is not reſtricted to place, and may be 
therefore retracted by the con ſite vent whenever he pleaſes. 


Ir a huſband ſay to his wife —— yourſelf when you pleaſe,” 
ſhe is at liberty to divorce herſelf either upon the ſpot or at any 
future period, becauſe the word when extends to all times; and hence 


it is the ſame as if he were to 8 0 „ divorce en at whatever time 
„you like.“ | | 3 


Ir a man ſay to another . divorce my wife,“ the perſon thus ad- 
dreſſed may divorce her either upon the ſpot or at any other time, 
and the huſband may alſo” retract, becauſe this is a commiſſion of 
agency, and therefore is not abſolute, nor reſtricted in point of place: 
contrary to where he ſays to his wife ** divorce yourſelf, this being 


a transfer of power, not a commiſſion of' agency, as the woman thus 


addreſſed acts from herſelf and not from another. But if a man ſay to 


may 


rally. 


another . divorce ſuch an one my wife; (adding) ** if you pleaſe,” _ 


the man is empowered to divorce the wife upon the ſpot only; and 


here the huſband cannot retract.— Ziffer ſays that this and the preced- 


ing caſe are alike, the addition 'of ** you pleaſe” in the one "inſtance, 
or the omiſſion of it in the other, making no difference, becauſe the 


perſon ſo commuthoned Erg acts from his own will, like an 


* That is to ſay, after WS thus empowered, ſhe ſtands as a principal in the execution 
of divorce, and not as an agent; and a commiſſion of agency may be annulled at pleaſure, 
whereas the power devolved to another to act as a principal cannot be ſo. 


Vor, I. | L1 agent 
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A wife em 
powered to 
give herſelf 
threedivorces 
may give her- 
ſelf one di- 
vorce: 


but, when 
empowered 
to give her- 
ſelf one di- 
vorce only, 
ſhe cannot 
give herſelf 
” «+ 
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agent in ſale, Gabe it may have been faid . ſell this „ think; if you 
e pleaſe.” — The argument of our doQtors is that the words of the huſ- 


band are a transfer of power, as he ſuſpends the divorce upon the wilt 
of the perſon whom he addreſſes, and he is the principal who acts from 
his own. will; divorce, moxeover, a of ſuſpenſion, Wen ſale 


does not. p 


1 


kr a man ſay to his wife give yourſelf PE: a and ſhe 


give herſelf one divorce only, it takes place / accordingly, becauſe, 


having been empowered ſo far as three divorces, it n follows. 
that ſhe is enabled to Sve a / 19 9 one. | | 


: 
_ "Y ; 
* - 4 Þ* % 
- 


Ir a man 4 7 to his Wife deres yourſelf once, adi give 
herfelf three divorces, nothing whatever takes place, according to 
Haneefa.—The two diſciples ſay that a ſingle divorce takes place, be- 
cauſe the woman has done that to which ſhe was empowered, together 
with that to which ſhe was not empowered;. and hence it is analogous = 
to a caſe in which a huſband: ſays to his wife I repudiate you by a 
„ thouſand divorces” where three divorces. take place, becauſe he has 
pronounced that to which he f; empowered along with that to which 
he is not empowered ; conſequently: the former takes effect, but the 
latter is nugatory ; and ſs-likewiſe in the preſent caſe. —The argument 


of Haneef@ is that the wife has, in this caſe, attempted to do an ad, 


the power of doing which has not been. delegated. to her by her huſ- 
band, and hence ſhe appears to divorce herſelf, i, and not in reply 
to the deſire expreſſed by him, as he has empowered her ſo far as one 
divorce only, and between three divorces and ane there is a contradic- 


tion, the word three expreſſing a compound number, and ane a ſingle 


unit: contrary to where a man pronounces à thouſand divorces upon 
his wife, as here three take place, becauſe he acts in conſequence of 
the deſire of another: and contrary alſo. to the preceding caſe, (iz. 
where the huſband deſires his wife to repudiate herſelf by three di- 


vorces, and ſhe declares one only,) for here one divorce takes place on 
account 


account of her being puta ſo far-as/three ; whereas, in the. pre 
ſent caſe, ſhe is not empowered fo far as three, and having acted con+ 
trary to the en N 10 Hoey wha ſhe does rtf 9 612d 


% 


0 t, 


IF a man e his wife PSA 1: herſelf by. a "Sd ble dis 
vorce, and ſhe divorce herſelf 1rrever/ibly,' or the contrary, that mode 
of divorce takes place which was defired by the huſband :. thusy if a 
man ſay to his Wife give yourſelf one divorce reverſible, and ſhe 
reply ©* have given myſelf a divorce irrever/ible,”” a divorce rever- 
ſible takes place, becauſe the woman has declared a:divorce in expreſs 
terms, but with an additional deſcription, and the latter is nugatory, 
as being contrary to the deſire expreſſed by the huſband but the 
former (which is in its nature reverſible) takes place, as being in con- 
formity to the huſband's. deſire: and, on the other hand, if the huſ- 
band fay to his wife ©* give yourſelf one diyorce irreverſible, and ſhe 


reply I have given myſelf a divorce reverſible,” a divorce irreverſible 


takes place, becauſe the deſcription of rever/ibility. attached to the 
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Where the 
wife's reply 
diſagrees 
with the huſ- 
band's decla- 
ration in re- 
ſpc& to the 
nature of the 
divorce, it 
takes -_ 
according to 
his declara- 
tion, not ac- 
cording to her 
reply. 


divorce by the wife is nugatory, ſince the huſband, having himſelf - 


affixed a deſcription to it, does not require more of his wife than 
ſimply divorce, without any deſcription ;, hence it is the ſame as if ſhe 
had pronounced the divorce itſelf in a defective way: thus the divorce 


takes place under whatever deſcription, may have been affixed to it by 


the ue whether revel or irreverſible. |. 


"x" q o 2 


24 2 


Itx a man 2 to his wife." by n yourſelf thifice, if you pleaſe,” 

and ſhe give herſelf one divorce, no effect whatever follows, becauſe 
the meaning of his words is . if you deſire three divorces, repudiate 
** yourſelf,” and the woman giving ene only, it appears that ſhe does 
not deſire three, and hence, Fanden at TOY fulllled, the "ow 
does not take placs,, : M151 | ; 


v 


— 4 . 1 


Ir a man 0 to bis . ce 1 yourlel « once, if 7 you „ phaſe, 
and " give herſelf three, no divorce whateyer enſues, according to 
| | LI 2 . 


| Where the 
2 is con- 
nal upon 
2 leaſure 
of the wife, 
5 0 2 4 
er reply 
E 
with the huſ- 
band's decla- 
ration: 
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and ſo alſo, 
by her ful. 
«bon her 


will upon that 


of her huſ- 


band. 


from option; and the delegation is void of courſe. —The words of the 
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* been a deſire of one divorce only is eſſentially different 
from a deſire of three, this being analogous to a caſe of execution'as 
before mentioned, that is to ſay, as the execution of bree divorces in 
that inſtance was demonſtrated to be a ſenſible contradiction to that 
of one; ſo, in the preſent inftance, a wiſh for three is contradiftory to 
a wiſh for ane; and, from the woman pronouncing upon herſelf three 
divorces, it appears that ſhe was not deſirous of one; and hence the 
condition is not fulfilled. —The two diſciples ſay that one divorce takes 
place on this occaſion, becauſe a deſire for one divorce is comprehend- 
ed in a deſire for three, on the ſame principle as the execution of three 
divorces comprehends that of one, (agreeably to their doctrine before 
mentioned; ) and Demee the en is b IK 
bk: ty > BY 

IF a man make a eee of divorce t5 his wife, by i to 

her, you are divorced if you be deſirous of it, and ſhe reply * 1 


am deſirous, if you defire it, and he reply, in return, © I am de- 


„ firous,”” (intending divorce,) the delegation is void, becauſe the 
huſband has fuſpended the drvorce upon the will of the woman where 
that is unreſtricted, that is to ſay, independant of any thing elfe ; but, 
from the converſation, it appears that ſhe ſuſpends her will upon that 
of her huſband, and hence the condition of divorce, namely, the inde- 
pendant will of the woman, is not fulfilled ; thus ſhe does not act 


huſband, in the laſt reply, namely, I am deſirous, are not effective 
of divorce, although ſuch be his intention, becauſe there'rs no men- 
tion whatever of divorce in the words of the woman, from which the 


huſband's wiſh to that effect might be inferred in his anſwer; and 


the intention alone does not ſuffice, as it has no operation with reſpect 


to a thing not mentioned; whereas, if he were to ſay, I am deſirous 
« of your divorce,” it takes place if he ſo intend it, becauſe he in this 
caſe appears to give divorce de nova, as a deſire expreſſed with reſpect 
to any thing implies the exiſtence of that thing, and hence his expreſ- 
fion I an deſirous- of your divorce, is as if he were to ſay 1 


cn 
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« cauſe your divorce,” which accordingly takes place: contrary to 
what would follow, if he were to fay ** I intend your divorce,” in 
which caſe divorce would not take place, becauſe an intention ex- 
preſſed does not imply the exiſtence of the thing intended.—If, more- 
over, in the caſe now recited, , the woman were to reply I am de- 
« firous if my father be fo,” or if ſuch a circumſtance happen,” 

(meaning a circumſtance which does not yet exiſt,) and the father 


afterwards ſignify his deſire, of the circumſtance upon which ſhe has 
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ſuſpended the divorce come to paſs, yet divorce does not take place, 
and the delegation is void :—but if ſhe, in faying if ſuch a thing 


« happen,” mean a thing which has already paſſed, divorce takes 


place, becauſe ſuſpenſion upon a condition oa fulfilled amounts to 


immediate or Mapa e divorce. 


Ir a man fay to his wife you are divorced when you pleaſe,” 
or ©* whenever you pleaſe,” and ſhe reject his offer, ſaying © I am 
not defirous of it,” her rejection is not final, for here the power 
veſted in her is not confined to the place or ſituation where it is de- 
legated, on which account ſhe is at liberty to uſe it either there or 
elſewhere, becauſe the terms when and whenever are uſed with re- 

ference to all times, and extend to every time indiſcriminately, and 
| hence the ſenſe of the expreſſions when you pleaſe,” and © when- 
© ever you pleaſe,” is at whatever time. you pleaſe,” and they are, 
therefore, not confined to place. And if the woman reject at preſent, 
ſtill it is not a final rejection, becauſe her huſband has empowered her 
to divorce herſelf at whatever time ſhe pleaſes, ' wherefore the power 
does not apply to the time when ſhe does not pleafe.—But it is to be 
obſerved that the woman is not in this- caſe authorized to pronounce 
upon herſelf more than one divorce, becauſe the words when and tuen. 
ever apply to all times, but not to more than a ſingle divorce; thus ſhe 
is authorized to divorce herſelf at whatever time ſhe pleaſes, but not to 
pronounce Givorcs as gien as ſhe pleaſes. 
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IE a man ſay to his wife “you are Arche as often as you 
<< pleaſe,” the is at liberty to divorce herſelf time after time, until 
three divorces, becauſe the expreflion as gſtien admits, a repetition of 
the act: but it is to be obſerved that this ſuſpenſion of divorce upon 
the woman's will is reſtricted ſolely to the marriage at preſent exiſt- 
ing, and does not extend to that which may afterwards occur; and 
hence if the woman give herſelf three divorces, and be again married 


to the ſame man, after being rendered lawful to him, and then pro- 


but not when 


It is expreſſed 


with an un- 
reſtricted par- 
ticle in re- 


ſpect to place. 


nounce divorce upon herſelf, it does not take place, becauſe a mar- 
riage has then occurred de novo; —and it is alſo to be remarked that 
the woman is not at liberty to pronounce the three divorces upon her- 
ſelf in one ſentence, becauſe the expreſſion ** as offen 2 implies 
unity, and does not admit of the. circumſtances to which it relates 
being taken collectively, and hence it is lawful for the woman to 


pronounce three divorces upon herſelf at three ſeparate times, but not 


at once. 


Ir a man fay to his wife you are divorced wherever you pleaſe,” 
yet the woman cannot divorce herſelf but in that place; and if ſhe 
riſe from her place before ſhe pronounce it, her will is not regarded 
afterwards, becauſe the words wherever, or whereſoever, are adverbs 
of place, and divorce has no connexion with place; the word where- 
ever is therefore nugatory, and the will only remains, which is con- 
fined to the preciſe place: contrary to the caſe of time, (that is, where 
the huſband ſays ** when you pleaſe, ) to which divorce has a rela- 


tion, as it may take place at one time and not at another, and hence 


the mention of time in divorce is regarded, whether it be particular, 
as you are divorced /9-morrow;"” or general, as you. are divorced 


** when you pleaſe.” 


Ir a man ſay to his wife you are divorced how you pleaſe,” and 
ſhe remain ſilent, a divorce reverſible takes place, whether ſhe be 


deſirous or not: or, if the break ſilence, and ſay . am deſirous of 
5 66 One 
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« one divorce reverſible,” and the huſband reply ſuch alſo is my 
« deſire, divorce takes place accordingly, becauſe a conformity is 
eſtabliſhed between the will of the wife and the intention of the 
huſband ; but where the wife defires three divorces, and the huſband 
only one divorce irreverſible, , or the contrary, a divorce reverſible 
takes place, becauſe her act is rendered nugatory by the non- con- 
formity of her will with that of her huſband, and his words (viz. 


you are divorced „) remain, which are effective of a divorce rever- 
ſible: but if the huſband have no. particular intention, the will of the 


wife alone is regarded, inſomuch that, whether ſhe deſire three di 
vorces, or only one irreverfible divorce, it takes place accordingly, in 

the opinion of our modern doors, as this is what a right of option 
requires.—The compiler of the Hediya obſerves that Mohammed, in 
the Mabſoot, ſays that the taking place of one divorce independant of 
the will of the wife, as above, is the doctrine of Haneefa; but that, 
with the two diſciples, divorce does not take place ſo long as the 
woman does not divorce herſelf; thus ſhe has her option of either one 


divorce reverſible or irreverſible, or of three divorces: and the ſame 


difference of opinion ſubſiſts with reſpe& to manumiſſion; that is to 
ſay, if a maſter ſay to his ſlave you are emancipated how you pleaſe,” 


the ſlave is free upon the inſtant, according to Haneefa; whereas, 


according to the two diſciples, he is not free, ſo long as he is not de- 
| firous of being ſo.— The argument of the latter is that the huſband 
has delegated to his wife a power to effe& divorce.upon herſelf under 
whatever deſcription ſhe pleaſes, whether a /ing/e divorce rever/ible or 
Irreverfible, or three divorces; and hence it is indiſpenſibly requiſite 
that the divorce itſelf be alſo ſuſpended upon her will, fo that a will 


thall be confirmed to her in all -circumſtances, that is, both before 


carnal connexion and after it; for, if the divorce itſelf were not ſuſ- 
pended upon the will of the wife, it would follow that the wife could 
have no will with reſpect to the deſcription of the divorce before carnal 
connex1on, as before conſummation ſhe cannot give herſelf three di- 


vorces, ſince in ſuch caſe the wife becomes irreverſibly repudiated by a 
| ahead 
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Kngle « divorce before the paſſing of her Edit, and no longer remains a 
ſubject of divorce.—The argument of Haneefa is that the word 
«© how” implies a requiſition of deſcription ;. now delegation of the de- 


ſcription of a thing requires the exiſtence of the ſubject of it, | Fn di- 
vorce cannot have exifipacy but oy taking place. | 


_ * IF a man fay to his wife you are divorced by as many as you 
<< pleaſe,” or © by what you pleaſe,” ſhe is empowered: to divorce her- 
{elf by whatever number ſhe pleaſes, as the expreſſion as many as and 
what are uſed with relation to number; and hence the huſband ap- 


pears to have delegated apower to the woman with reſpect to what- 


ever number ſhe may approve. If, however, ſhe riſe from her place 
before pronouncing any divorce the delegation is void; or if ſhe reject, 
her rejection is final, becauſe this ſort of /ngular delegation does not 
argue or admit a repetition of the act; and the addreſs implying a 
thing required to be immediately determined upon, con ſequentiy 
demands an immediate anſwer. | 


— 
EY 
— 


Ir a man ſay to his wife divorce yourſelf h you pleaſe, out 
of three, ſhe is empowered to give herſelf ane or t²oο divorces, 


but not three, according to Hazzefa.—The two diſciples, on the 


contrary, maintain that ſhe may give herſelf 2hree divorces, if ſo in- 
clined.— The arguments on both ſides are drawn from the Arabic. 
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Of Divorce by a Tameen, or Conditional Vw. 
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By Yar ameen is here underſtood the ſuſpenſion of e 


na cir- 
cumſtance which bears the property of a condition, and this uſpenſion 
is termed Yameen, becauſe Yameen, in its primitive ſenſe, ſignifies 


firength or "Power; and the ſuſpenſion i is a motive to the ſuſpender to 


be ſtrong in the avoidance of the condition, in ſuch a manner that he 
may not be ſubjected to the el ren or b Which 18 droorce or 


5 © $8; ; 
Manumy _ "th ia 


P N a 1 | | | | i 1 4 8 wv 70 
WHERE a man refers or annexes divorce to marriage, (that is, 


ſuſpends it upon marriage, ) by ſaying to any ſtrange woman 4 If 1 


% marry you, you are divorced,” or by declaring '** any woman 
© whom I may marry is divorced," in this caſe divorce takes place on 
the event of ſuch marriage. —Shafe# maintains that divorce does not 
take place, the prophet having ſaid that there is no divorce antecedent 


to marriage. The argument of our doctors is that the annexing of 
or ſuſpenſion, as appears from its 


divorce to marriage is a Tameen, 
containing a condition and a conſequence, and preſent authority is not 


requiſite to its-propriety, becauſe the divorce does not take place until 


the occurrence of the condition, at which time the authority necefſa- 
rily takes place; and the end which it anſwers, before the occurrence 
of the condition, is, that it reſtrains the vower from marrying that 
woman, as his meaning in the expreſſion is I will not marry you, 
* or, if I do, you are divorced.” With reſpect to the ſaying of the 
prophet cited by - Shafei, it goes to the prohibition of immediate 


Vor. I. M m divorce 


Definition of 
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meen with re- 
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* 
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divorce only, and not of that which is ſuſpender upon the occurrence 
of a future "_— event. 


IF a man annex divorce to a condition ſpecified, by aying to his 
wife if you enter this houſe you are under divorce,” the divorce 
takes place upon the occurrence of the condition. This is univerſally 
admitted by the learned, becauſe of the exiſtence of the matrimonial 
authority, at the time of the huſband's declaration; and it is 
evident that this declaration remains in force until the condition be 


accompliſhed. | 

Bur the annexing of divorce to marriage is not 1 2 unleſs the 
vower be either authorized at the time, or annex divorce to a future 
poſſeſſion of authority; as it is indiſpenſably requiſite that the penalty 
be a thing of probable occurrence, in order that the apprehenſion of it 
may operate upon the fears of the vower, and that thus the property 
of Yameen, (viz. reſtraint from the apprehenſion of penalty, ] do 
really exiſt at the time of declaring the condition, in virtue Pr of 


preſent authority, or of a reference to a future authority. 


OH rio. What is now ſaid appears to contradict the dofrine 
advanced in the preceding caſe, of a man annexing divorce. to. mar- 
riage, by ſaying to a ſtrange woman if I marry you, you are di- 
« yorced,” for in that caſe he is neither in preſent Pas nor does 
he annex divorce to the future poſſeſſion of it. 


| RxeeLy.—Although he does not annex the divorce to an n exiſting 
right, yet he annexes it to. the cauſe of a right which may exiſt, 
(namely, marriage *,) and annexation to the cauſe is the ſame as to 
the right itſelf, becauſe in the former the latter is involyed.—But if a 
man ſay to a ſtrange woman if you enter ſuch an houſe you are 
* divorced,” and he afterwards marry her, and ſhe then enter the 


Marriage being the cauſe of the right to divorce. 2 17 
faid 
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ſaid houſe, divorce does not take place, becauſe in this caſe he is 
neither inveſted with any preſent right, nor does 1 annex the divorce 


either to a future * or to Pe cauſe thereof. 


\ 5 ah 


Taz conditional particles! are as follows, viz: © roo when,” — 


<© whenever,” —** whenſoever,” —and © as often as.” Of theſe the 
particle © 5” is ſolely conditional; in the uſe of the others condition 
is implied. —And under the four firſt of theſe expreſſions, upon the 
condition being fulfilled, the Tameen, or vow, is completed, and no 


Five condi- 
tional par- 
ticles of va- 
rious effect. 


longer exiſts; that is to ſay, if the condition ſhould again occur, the 


penalty is not incurred a ſecond time, becauſe the words abovemen- 
tioned do not involve all future acts of the kind expreſſed in the con- 


dition, nor do they demand a repetition of the penalty; and hence, 


where the act which conſtitutes the condition is once found to occur, 


the condition is fulfilled, and no longer remains; and the vow does 


not continue in force without the condition; but from this rule muſt 


be excepted the expreſſion at often a, which applies univerſally, 


and ſuch being the caſe, it is requiſite that the penalty be repeatedly 


incurred; in every caſe, therefore, where divorce is the penalty de- 
rived from the uſe of as often 64 it S NN takes _ upon the 
recurrence of the condition. | 


Ir a man fay to his wife © you are divorced as often as you enter 
the houſe,” and ſhe enter it three times, and then marry another 
man, and afterwards again marry her firſt huſband, and the condition 
ſhould then occur, divorce does not take place, as no penalty remains 
on account of its having been completely incurred in the three 
divorces which followed the repetition of this a& in the firſt marriage; ; 
and as the continuance of a Tameen, or conditional vow, depends upon 
the continuance of the condition and the penalty, when theſe no ger 
remain the Vow ene alſo. 
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Ir the words ** as gſten ar be introduced in reference to martiage, 
by a man ſaying as often as I marry any woman ſhe is divorced, 
divorce takes place upon every inſtance of his marrying aſterwards, 
though he ſhould marry the woman a ſecond time, after her having 
been in the interim married to another, becauſe here the penalty is 
referred to the power he poſſeſſes of divorce, which is a conſequence 
of marriage; and as this power is not reſtricted to any particular in- 
ſtance, but invariably accompanies every marriage, it follows that the 
penalty muſt take place upon every occurrence of the condition. 


& 4 CONDITIONAL vow of divorce is not annulled by the extinction 
| Uivorce is not of the right; that is, if a man ſay to his wife you are divorced, 
annu * , 


the extinagn when you enter this houſe,” and he afterwards give her one or 

of property. two divorces, and her Edit be completed, the force of the vow ſtill 
continues under the extinction of right occaſioned by ſuch divorce; 
becauſe the condition ſpecified, namely, her entrance into the houſe, 
has not yet. been accompliſhed, and therefore ſtill continues to exiſt; 
and the penalty remains, becauſe of the continuance of its ſubject; 
wherefore the vow alſo continues: thus, if the condition take place 
during the exiſlence of right, the vow is accompliſhed, and divorce 
takes place, becauſe of the occurrence of the condition, and becauſe - 
the ſubject is liable to the penalty; and if it occur under the extinction 
af right, as above, the vow is done away, on account of the condition 
having occurred: but no divorce takes place, becauſe in this caſe the 
woman is not a ſubject of divorce; for a ſubject of divorce is a woman 
who is a property according ta the right of marriage. 


| Caſeofa' +» IF a huſband and wife differ concerning the condition, the former 
— 74 aſſerting that it had not yet occurred, and the latter that it had, the 
8 declaration of the huſband is to be credited, unleſs the woman produce 
occurrence of proof in ſupport of her allegation, becauſe the huſband is as the de- 
che condition; fendant, denying the exiſtence of divorce, and the conſequent ex- 
tinction of his right; whereas the wife is as the plaintiff, affirming it. 

8 This 
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This relates to a caſe, where the condition is of ſuch a nature that 


its occurrence may be aſcertained by other means than by the teſti- 


mony of the wife herſelf; but if it be of ſuch nature that no evidence 


but her own is competent to the aſcertaining of the condition, her 
declaration is to be credited in preference to that of her huſband. 


This, however, holds with reſpect to herſelf only, and not with re- 


ſpe&t to any other Woman; for if a man ſay; to his wife << upon the 
coming on of your courſes you are divorced, —and alſo ſuch an one 
e my other wife,” and the woman afterwards declare. her menſtrua- 


tion to have commenced, divorce takes place upon her only, and not 


upon the other wife. This proceeds upon a favourable conſtruftion.— 


Analogy would ſuggeſt that divorce does not take place upon her 


either, becauſe ſhe is in this caſe in the character of plaintiff, 
affirming the occurrence of the condition, and the conſequent divorce, 
and the huſband. is as the defendant, denying; and the declaration of 
a plaintiff is not to be credited but upon proof; but the reaſon for the 
more favourable conſtruction of the law in this inſtance, is that the 


woman is inquiſitor with reſpect to herſelf, as the occurrence of her 


courſes cannot be known but through her; and hence her declaration 
is credited on this occaſion as wal as in caſes of Ealt, or of carnal 
conjunction; that is to fay, if a woman, having been divorced, ſhould 
declare that her Edit having paſſed, ſhe had then been married to a 
* man,. who having duly conſummated, had then divorced her, and 
« that her Edit from that huſband had alſo elapfed, »_—rhis her declar- 
ation is credited, ſo as to render her lawful in marriage to her firft 
huſband; and in the ſame manner the declaration of the wife is cre- 
dited with refpe& to herfelf in the preſent inſtanee; but it is not ſo 
with reſpe& to the other wife, becauſe this one is only in the character 
of a witneſs - with reſpect to the other, and the declaration of à ſingle 
witneſs is not to be credited, eſpecially where the is liable to ſuſpi- 


cion, which muſt be the caſe in the preſent inſtance, on account of a 


the enmity a Da her and the other from. the latter being 
her 
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| her Zirra, or fellow-wife; hence her en 1 W an 
one is not credited. 2 v 5.90 
In the fame manner, if a man ſay to his wife “ if you be deſirous 
that Got ſhould torment you with hell fire, you are divorced, and 
<<, this my ſlave is free, and the reply I am defirous of ſuch tor. 
ment,“ or if he ſhould fay if you love me you are under divorce, 
© and this my other wife along with you,“ and the reply I love 
you,“ in both. caſes divorce takes place upon the woman who is 
addreſſed in theſe terms; but the flave is not emancipated in the 
former inſtance, nor is the fellow-wife repudiated i in an ter for the 
reaſons mentioned in the preceding caſe. TID | | 


Ox jn Io. It would appear that divorce ou oht not to take 
place in the former of theſe inſtances, as the falſehood of the 
woman's reply is evident, ſince no one can be ee deſirous of 


- hell fre. / 

ReeLy.—The falſchood is not certain, as it is a"; that her 
hatred of her huſband may be ſufficiently violent to induce her to 
wiſh for a releaſe from him at the expenſe even of infernal tor- 
ments. But notwithſtanding that the penalty, (to wit, divorce,) be 
| annexed to her reply, with reſpect to this woman, although ſhe 

i ſpeak falſely; yet, with reſpe& to the other perſon who is named, 
= divorce or manumiſſion are not ſo annexed, and conſequently that per- 
ſon is unaffected by it. 


Rule in caſe Ir a huſband ſuſpend divorce upon the coming of his wife's 

e courſes, ſaying ** upon the coming of your courſes you are diyorced,” 

b. =" and ſhe afterwards perceive the ſigns of the menſtrual diſcharge, the 

f divorce does not take place until the diſcharge ſhall have con- 

= tinued for three days, as that which terminates. within a lefs 
4 | tame 1s not a regular diſcharge; but where the Acharye, has con- 
\ 1 ttinued 


ca. VW. Days e E. 


tinued for three days, 9 is decreed from the 1 of its com- 
mencement. 

Bur if a man ſay to his wife © you are divorced upon one term of 
« your courſes,” ſhe is not repudiated until ſhe become clean from 
her next ſucceeding} courſes, and her Tohr, or term of purity, arrive; 
becauſe by one term of the courſes is to be underſtood a complete men- 


ſtruation, and menſhnstion 1 is not completed until the return of the 


ters Es a bin! Nie ek a 55 


10 if * "5 to her wad are Samet pe Traga you u faſt A day,” 
e becomes divorced- on the ſunſet of the firſt day on which 
ſhe faſts: but if he only ſay . you are divorced when you faf,” her 
divorce takes place from the firſt time that ſhe begins a faſt.— The 
proofs are drawn on this occaſion from the Meh 1 * e axpeaſions i in 
the 9 idiom. %% ôοναν⁰Hẽ bod nds. TACA 
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Ir a man a to his pregnant vie if you e forth a | trials 
child you are divorced once, and if a female twice, and ſhe: ſhould 


happen to produce twins, a ſon and a daughter, and it be unknown 
which of them was firſt born, the K4zee is here to decree a ſingle 


divorce; but caution dictates that it be regarded as u divorces. In 
this caſe the woman's Edit, or term of probation, is accompliſhed by 
her delivery; for if ſhe brought forth the ſon firſt, a. ſingle divorce 
would take place, and her Edit would be accompliſhed by the birth 
of the daughter, after which no other divorce could take place on ac- 


count of the birth of the latter, as the accompliſhment of the mother's. 


Edit includes a complete diſſolution of her marriage, under which di- 


vorce cannot take place; and, on the other hand, if ſhe brought forth 


the daughter firſt, two divorces take place, and her Edit is accom- 
pliſhed by the birth of the ſon, after which no other divorce could 
take place, for the ſame reaſon; hence, in the firſt inſtance, one di- 


Yorce ad. would take FR: as | in the ſecond two divorces ; ; but in 


the 
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maintains that on this occaſion no divorce» whatever takes place. 
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the preſent caſe the ſecond divorce is not decreed, on account of the 


doubt in which the matter is involved; yet (as was already obſerved) 
caution dictates that this be conſidered as amounting to '#wo di- 
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* + Ir a man fay to his wife s if} jou ani with apud dr 
4 you are under three divorces,” and he afterwards give her a ſingle 


divorce, and ſhe become ſeparated by the accompliſhment of her Edi, 
and ſhe then converſe with Zeyd, and afterwards again marry her 


former huſband, and then converſe again with Amroo, ſhe falls under 


two divorces together with the firſt.— In all three divorces;—Zifer 


This cafe. may be conſidered in four different views: ins r, where 
both the conditions appear, to wit, converſe with both Zeyd aul 
Amroo within marriage, in which caſe divorce would follow evident. 
ly ;—$SECONDLY, where both conditions appear w:#hout' marriage, in 
which caſe divorce does not take place, the reaſon of which is alſ 
- evident ;—THIRDLY, where the firſt condition exiſts withia marriage 
and the ſecond without +, in which caſe likewiſe divorce does not take 
place, as that peualty cannot follow without the exiſtence of the mar- 
riage; —and FOURTHLY, where the firſt condition exiſts. without the 
—_— and the ſecond within it 15 n n is the caſe concerning 


In abend the cceceding ** 2 n te . 
to underſtand, in order that their ſenſe may be fully comprehended.—When a man pro- 
nouces two or three conditional divorces, theſe remain ſo far in force that they recur upon 
the recurrence of the condition, even aſter an intervening marriage; but any divorce by 
which that marriage may have been diſſolved is en — ip UT RAINS n 


upon the recurrence of the condition. * 

+ That is to ſay, 8 within the firſt tenſes and the . 
mediately between the diſſolution of that and the commencement of the ſecond mar- 
tiage. 

t That i is to ay, where the 70 occurs n d, 3 the diſſolution of the ff 


marriage, and the commencement of the fecond, and the /econd within the fecond mar- 


rage. . | | by DIPOW Ti 
| which 
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which Ziffer differs from our doctors.— The argument of Zier 5 is, 


that as the exiſtence of marriage is conditional to the divorce taking 
place at the time of the occurrence of the 4ſt condition, ſo it is in the 
fame manner conditional at the time of the occurrence of the fir/t 
condition, becauſe they are both (with reſpect to the rule of divorce) 
as one thing, ſince that divorce cannot poſſibly take place without the 
concurrence of both of them. To this our doctors reply that the caſe 
now under conſideration is a vow, which, being an act affecting the 


maker of it, reſts upon his competency; now the exiſtence of mar- 


riage, at the period of ſuſpenſion, (that is, of making the vow,) is 
made conditional, in order that the penalty may to a certainty enſue 


at the period of the conditions ſpecified taking place: and, in the pre- 


ſent caſe, marriage actually exiſting at the period of ſuſpenſion, the 


vow holds good; and the exiſtence of marriage is alſo rendered con- 


ditional at the time of the condition being completely fulfilled, in order 


that the penalty may take place within marriage; becauſe this penalty 


is dvorce, which cannot take place but within marriage: but, in the 
preſent caſe, the time of the occurrence of the firſt condition is neither 
a period within which the vow has any force, nor in which the 
penalty can take place; wherefore that interval is conſidered merely 
as the time of the continuance of the vom, to which the exiſtence of 
marriage is not abſolutely neceſſary, as it depends upon the vower, 


a vow being an act peculiarly affecting the maker of 1 2 as was N 
remarked. 


* IF a man ſay to his wife © if you enter this houſe you are under 
three divorces,” and he afterwards repudiate her by two expreſs 
divorces, and her Edit be fulfilled; and ſhe be afterwards married to 
another man, and he have carnal connexion with her, and divorce 
her; and ſhe be then married to her firſt huſband, and after that 


* This and the following are termed af of obliteration, Toy 8 are more fully created 
of under the article Ala. 


Vo“. I. Nn # enter 
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enter the ſaid houſe, three divorces take place upon her, according to 
the two Elders . Mohammed ſays. that no more can take effect upon 
her than the one divorce remaining after the two which the had al- 


ready received, as above; and ſuch alſo is the opinion of Ziffer. The 


foundation of this difference, in point of doctrine, is that the two 
divorces are held, by the Elders, to have been entirely annihilated by 


the circumſtances of the intervening marriage, and hence the firſt 


huſband ſtill continues empowered with reſpect to the three divorces 
[conditionally declared as above] upon the woman returning to him: 
—contrary to Mohammed and Ziffer, who hold that they are not an- 
nihilated, and therefore that in ſuch event he continues empowered 
only with reſpect to the remainder of the three (as ſhall be hereafter 
explained.) The effect of this difference f opinion appears in a caſe 
where a huſband, having ſuſpended one divorce upon the circumſtance 
of his wife's entering a certain houſe, afterwards repudiates her by 
two divorces, and the woman, after having married another man, 
returns to her firſt huſband, and then enters the houſe, in which caſe 
ſhe falls under the 7/gorous prohibition, according to Mohammed, the 
two former divorces not having been annihilated by the intermediate 


marriage; but, in the opinion of the two Elders, the does not fall 


under the rigorous prohibition, as they conceive the two former divorces 
to have been annihilated. 

Ir a man fay to his wife “you are under three divorces if you 
e enter this houſe,” and he afterwards repudiate her by three expreſs 


| divorces, and ſhe: marry another man upon the expiration of her Edit, 


and, after being divorced by him, be again married to her former 
huſband, and then enter the ſaid houſe, no effect whatever enſues.— 
Ziffer ſays that three divorces take place, becauſe three divorces are 
fuſpended generally upon the condition, whether in virtue of the right 
from the preſent exiſting marriage, or of that which recurs after the 


» Haneefa and Abo Yolſ'f. 
\ intervening 
L 
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intervening marriage with another; and the expreſſion is general, ”y 
not reſtrictive: hence therefore the occurrence of the three ſuſpended 
divorces may ſtill be conceived poſſible after the three divorces before 
given; for which reaſon the yow alſo continues in forte, as the per- 
manence of that is implied in the poſſibility of ſuch occurrence. The 
argument of our doctors is that the penalty does not conſiſt of three 
divorces generally, but of the three ſiſpended divorces, with reſpect to 
which the huſband is authorized, in virtue of the preſent exiſtence of 
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marriage, becauſe he has impoſed the vow upon himſelf for the pur- 


poſe of determent, and it is only the three divorces therein mentioned 
which can operate in that way, not thoſe with reſpect to which he 
may be authorized by a ſubſequent marriage, an event the occurrence 
of which is not probable, Me chances being ſo much againſt it; and 
the penalty conſiſting of thoſe three particular divorces being done 
away by the three divorces, (in conſequence of which the ſubject of 
divorce no longer remains,) the vow is alſo done away: but it would 
be otherwaſe if, after a vow expreſſed as above, the hufband were to 


repudiate his wife by a fngle irrevenſible divorce, for there the vow 
remains in C4 becauſe of the er wa of its Wy" 


Ir a man a to his wife 6 ad I have clerks connexion with 
* you, you are under three divorces,” and he afterwards have carndl 
knowledge of her, divoree takes place upon the inſtant of ſuch carnal 
connexion taking place; and here, although he ſhould not immedi- 
ately ceaſe ſuch connexion, yet he does not become liable for either a 
fine * or a proper dower; but the fine or dower becomes obligatory 
upon him if, after the ſhorteſt ceſſation, he ſhould again have carnal 
connexion with her. This is analogous to a vow made with reſpect 
to a female ſlave; for if a maſter lay to, his female flave hen 1 


The ſubject il remains, becauſe, after a ſingle divorce, a wife continues a legal 
ſubje of two other divorces, until the expiration of her Eat. 


+ Meaning the Atir, or fine of frefipaſe 
| Nun 2 pe | © have 
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& have carnal connexion with you, you are free, and he afterwards 


have carnal knowledge of her, ſhe is emancipated on the inſtant of 


ſuch connexion; yet ſhe has no claim to a fine, although he ſhould 
not immediately ceaſe; but if, after a ceſſation, he again renew the 


- connexion, the has then a claim to a fine.—This is the doctrine of 


the Z4hir-Rawiyet.—lIt is recorded from Aboo Yooſaf that a fine is due 
where he delays, although he ſhould not entirely retreat and again 
renew the connexion, becauſe this amounts to carnal conjunction after 
divorce or emancipation, on account of his continuing the act; but pu- 
niſhment is not due, fince the whole is only one act, in which, as the 
commencement affords no cauſe for puniſhment, fo neither is puniſhment 
incurred by the accompliſhment of it; but yet the fine is incumbent, as 


the commiſſion of the carnal act upon afÞprohibited ſubje& cannot be 
free from both puniſhment and fine. The grounds on which the 


Zdhir-Rawdyet determines in this caſe, is that by Jama [the carnal 
act] is underſtood the commencement of the aft; and continuation-is not 
commencement ; wherefore carnal connexion de novo is not implied: 
contrary to a caſe of ceſſation and renewal, becauſe in that caſe the 
connexion takes place after divorce; but yet, even in this inſtance, 
puniſhment is not incurred, on account of the doubt occaſioned by the 
unity of place and of paſſion; but, ſuch being the cafe, the fine is in- 


cumbent, as the commiſſion of the carnal act upon a prohibited tubject 


cannot be free both from e and fine. 


a moreover, in the * now recited, the hand had ſuſpendel 
a reverſible decree upon his commiſſion of the carnal act, the divorce 
is virtually reverſed by his delay, agreeably to Aboo Yooſaf; but if he 
ceaſe and again renew, it is then reverſed, - according to all the 
e 


EC TIOx. 
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SECTION. 
Of IsrIsxA; that ir, RESERVATION or EXCEPTION. 


Ir a man fay to his wife © you are divorced (adding) F it pleaſe 
« God,” without any ſtop between, divorce does not take place, be- 
ciuſe the prophet has ſaid where a man makes a vow of divorce or 
* manumiſſion, ſaying, Ir IT PLEASE GoD, he cannot be forfworn ;" 


and alſo, becauſe the huſband has here introduced the words if it 


„ pleaſe Gor” in the form of a condition, and hence the divorce is 
ſuſpended upon the will of Gop, and does not take place until the 
occurrence of the condition: but, the will of Gop not being known, 
nothing can be decreed which is ſuſpended upon it.—And here, as 


the ſuſpenſion deſtroys the effe& of the preceding words, it is a con- 


dition that the ſame follow them connectedly, and without pauſe, as 
in other ſimilar caſes : and the words if it pleaſe Gor” are here ſaid 
to be introduced in the form of a condition, becauſe they are not actu- 
ally conditional, as by a condition is underſtood a thing not at preſent 
exiſting, but the future occurrence of which is conceivable; wherefore 
a thing now exiſhng cannot be termed a condition; nor a thing the ex- 
iſtence of which is impoſſible z and the will of Go is of one or other 
of theſe deſcriptions. | 


WHrarT is here aid proceeds upon a ſuppoſition that the words 
** if it pleaſe Gop“ follow the preceding words immediately, and 
without ſeparation, by a pauſe; but if the man ſhould firſt fay © you 
are divorced,” and remain a moment or two filent, and then fay 
if it pleaſe Gop,” the virtue of the former words is eſtabliſhed, be- 
cauſe in that caſe the additional words come in as a retraction from the 


irſt words which is not held legal. 
$ TT Ir 
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Ir a man fag: to his wife ** you are divorced, F it pleaſe Gor,” 

and ſhe die before the utterance of the latter words, divorce does not 

take place, becauſe on account of the reſervation ** it pleaſe Gon,“ 
the words preceding do not ſtand or operate as a defire expreſſed. 


OBJecTI0N.—As death prevents divorce, that is to ſay, as it is 
on account of death that divorce cannot take place, it follows that the 
ſame circumſtance in the preſent caſe precludes the words it Pleaſe 
« Gop” and thereby prevents them from operating to annul the firſt 
words in their effect, and thus it would appear that on account of the 
woman's dying as above, the divorce ſhould take place upon her, the - 
not having expired until after the words . you are divorced,” and before 
the utterance of the reſervation ** / it pleaſe Gop.” 


ReeLy.—Death operates to the prevention of divorce on account 
of its cutting off the ſubject of it; but it does not prevent the effect of 
the reſervation in the preſent caſe, as the validity of reſervation de- 
pends upon that of the declaration, which reſts upon the huſband, who 


, | is {till living: but it would be otherwiſe if He ſhould die before haying 
| uttered the reſervation, as in that caſe it is not added to the preceding 
words, 


Divorce pro- Ty a man fay to his wife you are under three divorces all but 
an exception ane, 10 divorces take place ;—and if he ſay all but #2w9,'" one 
in-point of divorce takes place; for it is a rule that this figure of ſpeech termed 


number, 


| ad rag I/tiſnd, is expreſſive of a remainder from the whole of a given number 
| from which an exception is made; and this is approved, becauſe there 
is no difference whatever between a man's ſaying (for example) © 1 
* owe ſuch an one nine Dirms,” or I owe ſuch an one ten Dirms 
all but one;“ 'wherefore this mode of ſpeaking by the exception of 
a part from the whole is approved, becauſe it amounts to a mention, 
ſimply, of what remains after the exception is , as in the preſent 


inſtance. 


5 | Ns Bur 
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Bur the exception of the whole from the whole is diſapproved, 
ſince, after exception of the whole, nothing whatever remains, the 


mention of which might be eſtabliſhed ; and hence, if a man ſay to his 
wife you are under three divorces all but three, the three divorces 


take place upon her, becauſe the exception of a whole from a whole 1s 
nugatory, and therefore not admitted to have any effect. DAR 


AND here, as in the preceding caſes, the exception is of no effect, 
unleſs it be immediately connected with what goes before, namely, the 
ſentence of drvorce. | 25 


S 
Of the Divorce of the Sick. 


Is a man, lying on his deathbed, repudiate his wife either by one 
Irreverſible divorce, or by three divorces, and die before the expiration 
of her Edit, ſhe is ſtill intitled to her inheritance from his eſtate: but, 
if he ſhould not die until after the accompliſhment of her Edit, the has 
no claim. —Shafei maintains that ſhe is not an inheritreſs in either caſe, 
as the matrimonial connexion, which was the cauſe of her inheritance, 


85 By the Mi ſſulman law, a woman, on the death of her huſband, * entitled to an 3 
heritance f om his eſtate; but it is poſſible that che huſband may ſometimes be induced, 


from perſonal diſlike, or other motive, where he finds himſelf dying, to repudiate his wife, 
in order to exclude her from her right of inheritance, in the event of his death; an injuſ- 
tice which the rules and cautions laid down in this chapter are intended to counteract and 


guard againſt : ſome of them are alſo deſigned to counteract any fraudulent colluſion be- 


tween the wife and her dying huſband, to the prejudice of his heirs. 


* 
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is diſſol ved by the divorce; whence it is that if this man were to re- 
pudiate his wife by an irreverſible divorce, and ſhe were to die within her 
Edit, before the deceaſe of her huſband, the huſband does not inherit 
of her, the matrimonial connexion which was the cauſe of that rela- 
tionſhip which intitled to inheritance no longer remaining. To this 
our doctors reply that the matrimonial connexion at a time of a mortal 
illneſs is a cauſe of inheritance with reſpe& to the wife; but where 
the huſband is deſirous of defeating this right by giving an irreverſible 
divorce, his intention is reſiſted, by poſtponing the effect of his ſen- 
tence of divorce to the expiration of his wife's Edit, in order to ſhield 
her from injury; and ſuch procraſtination is poſſible, as a marriage is 
accounted ſtill to ſubſiſt during the Edit, with reſpect to various of its 
effects, ſuch as the obligations of alimony, reſidence, and ſo forth; 
and hence it may lawfully be accounted to continue in force with re- 
ſpe& to the woman's inheritance: but, as ſoon as the Edit is accom- 
pliſhed, a further procraſtination is impoſſible, becauſe the marriage 
does not then continue in any ſhape whatever.—The caſe, however, 
is very different where the wife happens to die before her huſband, (a 
mentioned by Se,) for in this inſtance the connubial connexion is 
not a cauſe of inheritance in the huſband, (in virtue of his right as 
connected with her property,) becauſe ſhe was not fick but in health 
at the time of his pronouncing divorce: and the connexion is diſſolved 
with reſpect to his right, eſpecially where he himſelf manifeſts his 
deſire that it ſhould be ſo, by pronouncing upon her an irreverfible di- 
vorce; ſince, as the connexion would be diſſolved though he were 
not deſirous of the annullment of his right, it follows that it 1s ſo 
where he is deſirous, a fortiori. The mode in which the connexion 
may be diſſolved without the conſent of the huſband is by the wife, 
upon her deathbed, admitting the ſon of her huſband to carnal con- 
nexion and dying within her Edit, in which caſe the huſband would 
not inherit of her, the matrimonial connexion with reſpect to him 
becoming null, notwithſtanding he does not conſent to ſuch annul- 


ment. . 
7 | Ir 
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Ir a woman require her huſband, who is ſick, to repudiate her 
by an irreverſible divorce, and he accordingly pronounce the ſame 
upon her,—or, if he deſire her to chooſe, and ſhe chooſe herſelf, — 
or, if ſhe procure divorce of him in the manner of Khoola, that is, for 


a compenſation, and he afterwards die before the expiration of her 
Edit, —ſhe does not inherit of him, becauſe the only reaſon for poſt- 


poning the effect of the divorce is a regard for her right, to the de- 
ſtruction of which ſhe in this caſe conſents.— But if ſhe require him 
to repudiate her by a reverfble divorce, and he pronounce three divorces 
upon her, ſhe inherits, becauſe a reverſible divorce does not diſſolve 
the marriage; and hence her requiſition of ſuch a divorce.does not im- 


ply her conſent to the deſtruction of her right. 


Ir a man, upon his deathbed, declare that he had repudiated his 
wife by three divorces, at ſuch a time, during health, and that her 


Edit had paſſed, and ſhe confirm this, and he afterwards make an ac- 


knowledgment of his being indebted to her in a certain ſum, or be- 
queath her a legacy, ſhe will, in the event of his deceaſe, be entitled 
to that ſum of the three which is the leaſt, the legacy, the debr, or 
her proper inheritance ;—that is to ſay, if her inheritance be of ſmaller 
amount than the debt or the legacy, it goes to her, and ſo of the others. 
This is the doctrine of Haneefa.—The two diſciples fay that the ac- 
knowledgment or bequeſt are either of them legal, and therefore that 
the woman is entitled either to the whole of the acknowledged debt, 
or to the entire legacy, (provided that does not exceed the third, or 
deviſable proportion of his property *,) as the caſe may be.— And if 
the huſband, in conformity with the requiſition of his wife, /pronounce 


three divorces upon her on his deathbed, and afterwards acknowledge 
himſelf indebted to her in a certain ſum, or bequeath her a legacy, 


the is in this caſe entitled to whatever is of leaſt value, the debt, the 
legacy, or the inheritance, according to all except Ziffer,. who ſays 


* This, which is termed Sils Ag is fully explained in the Book of Wills, Vol. IV. 
5 that 
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that ſhe 1s entitled to the whole bequeſt,. (not exceeding the third of 
his property,) or to the whole of the debt acknowledged, becauſe her 


right to inheritance being annulled by her requiſition of divorce, the 


obſtruction to the legality of the acknowledgment or bequeſt (namely, 
the matrimonial connexion,) is removed.— The argument of the dif. 


ciples, with reſpect to the former caſe, is that when the huſband and 
wife agree reſpecting his having divorced her, and her Edit having 
paſſed, the from that period becomes a ſtranger to him, and he no 
longer remains liable to ſuſpicion, (that is to ſay, in the preſent caſe, 
ſuſpicion of his preferring her before his other heirs, and giving her 
more than her right, which is mheritance,) whence it is that his 
evidence to her advantage is credited; and it is alſo lawful for him to 
pay her his Za#dz, or to marry her ſiſter, or for her to marry another 
man: contrary to the ſecond caſe, as there the Edit ſtill remains unac- 


compliſhed, and the continuance of that affords ground for ſuch ſuſ- 
picion: now the ſubject of ſuſpicion is a circumſtance as yet concealed 
and unknown, wherefore the ground for ſuſpicion is regarded, and 


not the a&ual fact ſuſpected or apprehended; and as the continyance 
of the Edit affords ground of ſuſpicion, the effect of ſuſpicion is eſta- 


bliſhed, namely, the invalidity of acknowledgment, or bequeſt; and 


hence alſo is eſtabliſhed the incredibility of the evidence of huſband or 
wife reſpecting each other; as well as the incredibility of evidence, in 
reſpect to relations either by blood or by marriage; ſince marriage and 
affinity are grounds of ſuſpicion.— The argument of Haneefa is that 


ſuſpicion exiſts in either inſtance; in the ſecond, becauſe a woman 


may chooſe divorce, in order to open to her the door of acknowledg: 
ment, or bequeſt, ſo that ſhe may receive more than her proper in- 
heritance; and in the f/f, becauſe it may happen that the huſbandand 
wife may form a colluſion, and agree to hold forth their ſeparation and 
the completion of her Edit, in order that he may be enabled to favour 
her, by giving her more than her juſt inheritance; and the ſuſpicion 
is confirmed where the ſubſequent acknowledgment or bequeſt appears 


to be of more value than the inheritance, on which account it is * 
ſuc 
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- ſuch exceſs is rejected, and the rule dictates that ſhe ſhall receive the 


ſmalleſt of the three, the debt, the bequeſt, or the inheritance.— It is 


here to be obſerved that no ſuſpicion exiſts reſpecting the proper 
amount of the woman's inheritance, that being adjuſted in proportion 
to the whole property inherited, according to eſtabliſhed rules. — 
Neither are Zaldt or evidence ſubjects of ſuſpicion, as a huſband and 
wife are never known to form a colluſion for the purpoſe of enabling 
him to give her the Za#dt upon his property, or to bear evidence in 
any matter affecting her. | 


Ir a huſband, being in a beſieged town, or in an army, repudiate 


his wife by three divorces, ſhe does not inherit of him, in the event of 


his death, although that ſhould happen within her Edit :—but if a 
man engaged in fight, or a criminal carrying to execution, were in 
ſuch ſituation to pronounce three divorces upon his wife, ſhe inherits 
where he dies in that way, or is ſlain; for it is a rule that the wife of 
a Fdar, (or Evader *,) inherits of him, upon a favourable conſtruction 
of the law; and his evaſion cannot be eſtabliſhed but where her right 
is inſeparably connected with his property, which is not the caſe, un- 
leſs he be [at the time of pronouncing divorce] fick of a dangerous ill- 
neſs, (appearing from his being confined to his bed, and other ſymptoms,) 
or in ſuch other ſituation as affords room to apprehend his death : but it 
is not eſtabliſhed where he pronounces divorce in a ſituation in which 
his /afety is more probable than his deſtruction: ;—thus, a man who is in 
a fort or town beſieged, or one who reſides in an army, cannot be ſaid 


Divorce pro- 


nounced in a 


fituation of 


= er cuts 
© wife 
ro her in- 
heritance, 
anleſs the 
danger be i · 
minent or cer- 


' tain. 


to be in any imminent danger, the former of theſe ſituations being de- 


ſigned for ſecurity againſt the enemy, and the latter to repel his at- 
tacks ;—whereas one engaged in fight, or carrying to execution, is in 
circumſtances of imminent danger; and conſequently the evaſion is 


* Meaning one who endeavours unjuſtly to defraud his wife of her right, or by ſome 
means to deprive her of it, that is, (accommodating the explanation to the term uſed in the 
text,) WW . 


Oo2 | eſtabliſhed 


* 
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divorce pro- 
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eſtabliſhed in the ſatier circumſtance, but not in the former. There 
are various caſes recorded correſponding with theſe at preſent recited, 


and which proceed upon the ſame rules. It is to be obſerved, how. 


ever, that what is here ſaid, via. where he dies that way, or is 
„ ſlain,” ſhews that there is no eſſential difference between the two 
caſes, where he dies in the way mentioned, or in any other way, 
the ſame as a huſband ee to a ſick bed, who "oy to be 


mm 


Ir a man, being in health, ſay to his wife“ when the firſt of 


** ſuch a month arrives“ - (or) —“ when you enter this houſe“ 


(or)“ when ſuch an one repeats evening prayers (or) — . when 
„ ſuch an one enters this houſe,” —** you are under divorce,” and 
the thing mentioned take place at a time when he is „ct, ſhe does 
not inherit of him :—but if he were to make ſuch a condition upon his 
deathbed, ſhe inherits in all theſe caſes. except one, namely, when 
vou enter this houſe.” —It is to be obſerved that the ſuſpenſions 
now treated of are of four different kinds ;—F1RsT, where divorce is 
ſuſpended upon the arrival of a ſpecified time :»—$SECONDLY, Where it 
is ſuſpended upon the act of a ſtranger ;—THIRDLY, where it is ſuſ- 
pended upon the act of the huſband himſelf;—and FoURTHLyYy, whereit is 
ſuſpended upon the act of the woman; and each of theſe again are of two 
deſcriptions; one, where the ſuſpenſion 3 is declared in health, and the 


condition occurs in ſickneſs; the other, where both take place in fick- 


neſs. In the two ir inſtances, namely, where the huſband fuſpends 
the divorce upon the arrival of a ſpecified time, by ſaying * when the 
e firſt of ſuch a month arrives you are under divorce,” or where he 
ſuſpends it upon the act of a ſtranger, by ſaying ** when ſuch an one 
enters the houſe,” (or) “ when ſuch an one repeats evening 
„ prayers,” if the ſuſpenſion and the condition both occur in ſickneſs, 
the woman is entitled to inherit of her huſband, becauſehis intention here 
appears to be evaſion, from the circumftance of his ſuſpending divorce 
at a time when the wife's right is inſeparably connected with his pro- 


perty: but if the /# uſpenſi ſon take place in health, and the condition in 


3 , 


fichneſtz the woman does not inherit of him. — Ziſßer ſays that in this 
laſt caſe alſo ſhe inherits, becauſe Whatever is ſuſpended upon a con- 
dition takes place on the occurrence of that condition, and is then like 
the fulfilment of a promiſe; and alſo, peg wa caſe divorce oc- 
curs during fic&neſs.—The argument of our doctors is that the ante- 
cedent ſuſpenſion induces divorce at the time of the occurrence of the 
condition conſeguentially, but not de/ignedly, and injury is not eſtabliſh- 


ed but from d:/ign; the act of the huſband, therefore, is not to be ſet 


aſide by the annulment of its effect, namely, non: inberitance.— And, 
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in the third inſtance, (that is, where the huſband ſuſpends the di- 
vorce upon his own act, ) he is conſidered as an Euader, and the 


woman inherits of him, whether the ſuſpenſion take place in health, 
and the condition in ſickneſs, or both occur in ſickneſs; and alſo, 


whether the act be of an avoidable or an unavoidable nature; the reaſon. 
of which is, that the huſband on this occaſion evidently deſigns to de- 


feat his wife's right, whether by the /# Henin, or by producing the 


condition during a- mortal illneſs. 


OBJecTION.—It would ſeem that the buſband 18 not an evader : 


where the condition is an act of an anavoidable nature. 
ReyLy.—1n the caſe now. under conſideration, although the act 


of condition be.unavoidable by him, yet it is in his power to avoid 


the ſuſpenſion of diyprce upon that act, and hence his act is ſet aſide, 
in order that the woman may not be injured.— And in the fourth 
inſtance, (that is, where the huſband ſuſpends divorce upon an act of 
the wife,) if the ſuſpenſion and condition both occur in ſickneſs, and 


the act be of ſuch a nature as may be avoided by the woman, (ſuch 


provides at 
act be of an 
avoidable . 
nature. 


as ſpeaking to Zeyd, for inſtance,) - ſhe does not inherit, as ſhe in this 
caſe conſents to the divorce; but if the act be of a nature unavoidable 


by her, (fuch as eating and drinking, or prayer, or converfing with her 


parents,) ſhe is entitled to inherit of her huſband, as ſhe is compelled _ 
to the performance of ſuch acts, fince, if ſhe were not to perform 


them, there is fear of her periſhing either in this world or the next; 


and conſent cannot exiſt. where the acts from unavoidable neceſſity; 
| but 


236 
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but if the ſuſpenſion take place in health, and the condition in fickneſe, 
and the act be of a nature avoidable by the woman, ſhe does not in- 
herit, for evident reaſons. And where the act is of an unavoidable na- 
ture, the rule is the fame, with Mohammed and Ziſſer, (that is, the 
does not inherit, becauſe, on this occaſion, no act appears on the 
part of the huſband, after the connexion of the wife's right with his 
property. —With the two Elders, on the contrary, ſhe does inherit, 
becauſe the huſband in this caſe obliges her to the commiſſion of that 
act, and for that reaſon the act becomes his own, the being only as 
his inſtrument; as in a cafe of compuliion, a compellee being one who 
is ſtraitened between two things, in which predicament the wife here 
ſtands, fince, if ſhe perform the act of condition, the ſuſtains the injury 
of divorce, and if ſhe refrain ſhe i is in danger of MAID either here 
or hereafter. 


Ir a man pronounce upon his wife three divorces in ſickneſs, and 
afterwards recover his health, but happen to die before the expiration 
of her Edit, ſhe does not inherit. Zier ſays that ſhe inherits, be- 
cauſe the huſband in this caſe appears to have intended evaſion; but to 
this our doctors reply that the ſickneſs in which divorce was pro- 
nounced having been remoyed by the intermediate recovery of 
health, the laſt ſickneſs, which follows, is the ſame as health, 
whence it appears that her right is not connected with his pro- 
perty, and therefore the huſband is not an evader in divorcing 


her. 


Ir a ſick perſon pronounce three divorces upon his. wife, and ſhe 
afterwards apoſtatize from the faith, and again return to it, and the 
huſband then die before the expiration of her Edit, ſhe does not in- 
herit of him: if, however, ſhe were not to apoſtatize, but ſhould 
admit the ſon of her hufband to carnal connexion, ſhe inherits.— 
The difference between thoſe two caſes is, that by apoſtacy her ca- 


pacity 
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pacity of inheritance is deſtroyed; whereas, by admitting the ſon of 
her huſband to the commiſſion of the carnal act it is not fo, for al- 
though this renders: her prohibited to her huſband, yet it does not 
forbid her competency of / inheritance, ſince prohibition+ and inhe- 
ritance may be united in the fame perſon, (as, for inſtance, in a mo- 
ther or a fiſter,) wherefore ſhe inherits in this caſe: but it would be 
different, if ſhe were to admit the ſon of her huſband to carnal con- 
nexion during the exiſtence of marriage, becauſe ſeparation is the con- 
ſequence, whence it appears that ſhe conſents to the deſtruQtion of 
the matrimonial connexion, which is the occaſion of her inheritance, 
whereas, if ſhe admit the fon of her huſband to carnal connexion 


after the latter. having pronounced thret divorces upon her, pro- 


hibition is not eſtabliſhed by that act as it had been already eſtabliſhed | 


by divorce. 


Ir a man, being in health, ſlander his wife, that is, accuſe her 
of adultery, and afterwards make aſſeveration reſpecting the ſame on 
his deathbed, ſhe inherits of him. Mobammed ſays that the: does not 
inherit: but if the ſlander be alſo declared upon his deathbed, ſhe 
inherits, according to all our doctors. The reaſon of this is that the 
ſlander amounts to the ſuſpenſion of divarce upon a thing unavoidable 


by the woman, as it conſtrains her to oppoſition “, that ſhe may re- 
move from herſelf the ſcandal of the imputation. 


Ir a man make an Ajla +, or vow. of, abſtinence, from his wife, 
during health, and ſhe become divorced, in conſequence of it when 


he is upon his deathbed, ſhe does not inherit of him; ; becauſe Aila 
is a vow of abſtinence, from. carnal connexion. with her for the ſpace 


* That is to ſay, forces her to require her huſband to 2 his accuſation by a Ladn, 
or ſolemn aſſeveration, before the magiſtrate, which,, if he does ſo, occaſions divorce. For 
a full explanation of this ſee Chap. X. treating of Ladn. 


+ See Chap. VII. 
3 X of 
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of four months, which at the end of that period occaſions diyorce, 
and hence it amounts to a ſuſpenſion of divorce upon the arrival of a 
ſpecified time, being the ſame as if he had faid to her upon the 
<<, Jlapſe of four months, if I have not carnal connexion with you 


within that period, you are divorced;” which was already ex- 


Where a 
deathbed 
divorce 1s re- 
wer/ible, the 
ite inherits 


in every caſe. 


plained. 


Ir a man upon his deathbed repudiate his wife by a reverſible di- 
yorce, ſhe inherits of him in all the caſes here recited, becauſe the 


marriage is not finally diſſolved, ſince it continues lawful for him to 


have carnal connexion with her; and ſuch being the caſe, the prin- 
ciple upon which ſhe inherits ſtands ſtill unimpeached. 


4 


4 


Note.—In all theſe caſes where it is ſaid that the wife inherits, 


it means, in caſe of the deceaſe of the huſband, : before the ex- 


&* piration of her Edit, — the reaſon of which has been already 
mentioned | | 


* CHAP. 


cn. VI. -DI.V OR CE. 


C HAP. VI. 


Of Rijadt, or returning to a divorced Mie. 


RijAAr in its primitive ſenſe means reſitution ; in law it ſignifies a 
huſband returning to, or receiving back, his wife after divorce, .and 
reſtoring her to her former ſituation, in which ſhe was not liable to 
ſeparation from the paſſing of her courſes, or of the ſpace of time cor- 
reſponding with their periods, and which ſhe recovers by Nyadt; this 
is the definition of it in the Fama Ramooz : from what occurs reſpecting 


it in the preſent work, it Appears ſimply to mean the continuance of 


marr 1age. 


Ir a man give his wife one or two divorces reverſible, he may take 
her back any time before the expiration of her Edit, whether the be 
deſirous or not, Gop having faid in the Koran *© YE MAY RETAIN 
©* THEM WITH HUMANITY,” where no Uiſtin&ion is made with re- 
ſpe& to the wife's pleaſure, or otherwiſe; and by the word retain is 
here underſtood Rijadt, or returning to, according to all the com- 
mentators. | wit | 8 


Tux exiſtence of the Edit is a condition of Rijadt, becauſe by 
Rijadt is underſtood a continuance of the marriage, (whence the term 
retain is applied to it 9 and this cannot be eſtabliſhed but during the 
Lais, ſince after that is paſt the mig ns be no lon ger remains. 


Vol. I. or 1 3 
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Definition of 
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Rijait is of 
two kinds; 
expreſs, and 
implied. 
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RI AAr is of two ſpecies; the FIRsT is termed expreſs, Where 
the huſband ſays, for example, I have returned to, (or taken back,) 
* my wife,” or addreſſes the fame to her perſonally; and the sEcoxp 


implied, where he has carnal connexion, or takes conjugal liberties 


with her, ſuch as viewing thoſe parts of her which are uſually con- 


cealed, and fo forth. This ſecond deſcription of Riſadt is according 


to our doctors. Shafei ſays that the Rijadt is not approved, or regular, 
but where it is expreſsly pronounced by the huſband, (provided he be 
able to ſpeak,) becauſe Rijadt ſtands as a marriage de novo; and (ac- 
cording to him) carnal connexion with the wife is in this cafe pro- 
hibited, on account of its legality having been annulled by the divorce, 
which is a diffolver of marriage, for it would appear that the mar- 


riage is itſelf diflolved by a divorce, although it be of the reverſible 


kind, were it not that the law there leaves to the huſband an option 


of Rijadt, which is the ſole reaſon why he confines its effect to the 
prohibition of carnal connexion, and does not extend it to a diſſolution 


of the marriage itſelf. —The argument of our doctors is that by Rijait 
is underſtood a continuance of the marriage, as was before explained; 

and this may be ſhewn by an act, as well as by words, for acts ſome- 
times evince continuance; as in the caſe of aboliſhing the option of a 
ſeller; that is to ſay, in the ſame manner as the abolition of the op- 
tion of a ſeller (which is the continuance of property) is proved by an 
act, fo alſo in the preſent cafe ; now acts peculiar to marriage are ſigns 
of the continuance of it; and the carnal connexion, or other acts, as 
before ſtated, are peculiar to marriage, eſpecially in the caſe of free 
women, fince, with reſpe& to them, they cannot be lawful but 


through marriage, —and, with reſpect to female ſlaves, they are 


ſometimes lawful by right -of marriage, and ſometimes by right of 
poſſeſſion: contrary to touching, or Jooking at the pudenda of a woman, 
without luſt, becauſe that is ſometimes lawfut without marriage, 28 


in the caſe of a phy/ician or midwife; and the ſight of other parts than 
the pudenda ſometimes happens to people who reſide together; and as 
a wife reſides with her huſband during her Edit, if ſuch an accident 


were 
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were to imply Rijaqt, he might then give her another ede, to her 
injury, as it would protract her Edit. 


Ir is laudable that the huſband have two witneſſes to bear evidence 
to his Riſadt; yet if he have 70 wituneſſes the Riad? is nevertheleſs 
legal, according to one opinion of Shafei.—Mal:k holds that it is not 
lawful without witneſſes, Gop having ſo commanded, ſaying, in the 
Koran, RETAIN THEM WITH HUMANITY, OR DISMISS THEM 
« WITH KINDNESS, AND TAKE THE EVIDENCE OF TWO WITNESSES 
« OF YOUR OWN PEOPLE, AND SUCH AS ARE OF JUsT REPUTE ;" 
—where, the imperative being of injunctive import, the taking of 
evidence appears to be zcumbent.—To this our doctors reply that in 
all the texts which occur concerning Rijadt, it is mentioned generally, 
and not under any reſtriction of being witneſſed; moreover, by Rijadi 
i; to be underſtood (as was before ſtated) the continuance of marriage, 
to which evidence is not a neceſſary condition; as in a caſe of Alla, 


for inſtance, where it (the Hila or vow of abſtinence) is done away 


by the carnal act, to which there are no witnefles :=but. yet the 
taking evidence to Rijadt is laudable, for the greater caution, ſo as to 
put it out of the power of any perſon to contradict it. With reſpect 
to the ſacred text quoted by Malik, the imperative is to be taken, not 
in an infunFroe, but in a recommendatory ſenſe; for in this inſtance 
retaining them, and ſeparating from them, are connected by the inter- 
mediate particle ox,“ the text ſaying *©'RETAIN THEM, or bis- 
« MISS THEM, AND TAKE TWO WITNESSES, &c.“ from which it 
appears that the calling witneſſes is /audablc only, and not injunttve, 
in the preſent caſe, becauſe, in ſeparation, it is held to be /audable 
only, by all the doctors. 


IT is alſo laudable that che huſband give his wife' previous informa- 


ion of his intention of Rijadt, left the fall into fin; for, if ſhe be not 
ware of his intention, it is poſſible that ſhe may marry another huſ- 
band after the accompliſhment of her Edit, and that he may have 
P p 2 Carnal 
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carnal connexion with her by an invalid marriage, Which is pro- 
hibited. 


Ir, after the accompliſhment of the woman's Edit, her huſband 
were to declare that he had taken her back, before the expiration of 
it, and ſhe confirm this, Rijadt 1s eſtabliſhed: but if ſhe deny the 
fact, her declaration is credited, becauſe the huſband in this cafe pre- 
tends to have performed an act which is not at preſent in his power, 
and his declaration is therefore liable to ſuſpicion, and is not to be 
credited unleſs that be removed by the woman's confirmation. EIlt is 
to be obſefved that the aath of the woman (according to Haneefa) is 
not neceſſary.— This is one of the fix caſes of Ifbulldf*, which are 
diſcuſſed at large in the Book of Marriage. 5 


Ir a man, having 3 his with by a reverſible divorce, after- 
wards ſay to her I take you back, and ſhe reply my Edt is 
„ paſt,” the Ryadt is not valid, according to Haneefa.—The two diſ- 
ciples ſay that it is valid, becauſe it occurs within the Edit, that 
being accounted to continue until the woman gives notice of its com- 
pletion; and in this caſe the Rijadt takes place before ſuch notice; 


hence alſo it is that if the huſband ſay to her I have divorced you,” 


and ſhe reply * my Edit is paſſed, ſtill divorce takes place. The 
argument of Haneefa is that the Rijadt appears to occur after the com- 
pletion of the Edit, becauſe the wife is truſtee with reſpect to her 
declaration of her Edit being completed :—and as to the caſe of di- 
vorce cited by the two diſciples, it is not admitted by Haweefa, for 
divorce in ſuch a circumſtance, according to his opinion, would not take 
place :—admitting however that it did take place, it may be replied that 
divorce takes place from the declaration of the huſband, after the com- 


_ pletion of the Edit, (by his ſaying that he had divorced her during 


* . Caſes treating of the neceſſity of a wife s confirming any queſtion reſpecting ber 
marriage by oath, x 


« her 
H 
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be allowed credit: contrary to returning to a wife, as that cannot be 
eſtabliſhed by a declaration made after the expiration of the Edit, ſince 
ſuch declaration affects another perſon. 


he had taken her back during her Edit, and her owner confirm his 


Haneefa. The two diſciples ſay that the confirmation of her owner 
is to be credited, becauſe her perſon is his property, and hence he 
makes a declaration in favour of the huſband, reſpecting a thing which 
is his particular right; this, therefore, is analogous to a caſe where a 
maſter makes a declaration concerning his ſlave's marriage; —that is 
to ſay, if a man aſſert that he had married the female ſlave of ſuch an 
one after the expiration of her Eat, ſhe denying and her maſter con- 


firming his aſſertion, the declaration of the maſter is to be credited in 


preference to that of the ſlave; and ſo likewiſe in the caſe in queſtion. 


To this our doctors reply that the efficiency of Rijadt is founded 
upon the Edit, becauſe, if that ſtill exiſt, the former is good and 
valid, but not otherwiſe; and as the declaration of the female ſlave is 


to be regarded concerning her Eg, it muſt in the fame manner be re- 
garded with reſpect to what is founded upon it. But if the above caſe 
be reverſed, — that is, if the flave confirm and the owner deny the 
huſband's afſertion,—the denial of the owner is to be credited, accord- 


Ir the huſband of a female lave, aſter her Edit is paſt, declare that 


tion of a wife 


declaration, but ſhe herſelf deny it, ſhe is to be credited, according to 
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cher Edit,) becauſe this is a ſeverity® upon himſelf, and may th erefore 


The declara- 


who is a fave 
muſt be cre- 
dited reſpec- 
ting the ter- 
mination of 
her Edit. 


ing to the two diſciples, (and alſo according to Hanegſa, in the Ra- 


 wdyet-Saheeh,) becauſe her Edit no longer remains, and the right to 


the Matdt, or preſent +, reſts with her owner; wherefore her aſſer- 


tion is not to be credited to the prejudice of her maſter's right, as ſhe 
is in this caſe liable to ſuſpicion :—contrary. to the former caſe, in 


* Becauſe (if ſhe had been before under two ſentences of divorce) this is a third ſen- 


tence, which repudiates her from him by the rigorous prohibition, 
| + See Book II. Chap. III. 


which 
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Which the owner, by confirming the aflertion of the huſband, ac- 


At what time 
the power of 
Rijaat ter- 
minates. 


knowledges the continuance of Edit at the period of Rijadt; and ſup- 
poſing this to be the caſe, his [the owner's] authority diſappears; his 
right, therefore, is not injured by her denial, and hence that is to be 
credited. —If, however, in this caſe the female ſlave aſſert that her 
Edit is paſt, and the huſband and owner unite in faying that it 
is not paſt, her aſſertion is to be credited, ſhe being truftee with 


reſpect to what ſhe ſays, as having ſole information upon the point in 


diſpute. 


WHEN the menſtrual diſcharge, in the third courſes after divorce, 
continues for ten days, or upwards, the power of Rijadt terminates 
upon the ſtoppage, although the woman ſhould not yet haye per- 
formed her cuſtomary ablutions: but if it ſtop within leſs than ten 
days, the power of Rijadt does not terminate till ſuch time as the ab- 
lutions are performed, or the hour of prayer is paſt, - The reaſon of 
this is that a menſtruation is not accounted'to exceed the ſpace of ten 
days, and hence the woman's purification is underſtood on the inſtant 


of the ſtoppage, at any time beyond that period; and the power of 


Rijadt conſequently terminates; whereas, when it ſtops within that 
period, it is poſſible that it may ſtill return, and hence her purifica- 
tion cannot be finally determined until the cuſtomary ceremonies of 
ablution, &c. are performed. What is now advanced applies to the 
caſe of My//ulman women only; but with K:tabees the power of Ri- 
jadt terminates on the inſtant of ſtoppage of the menſtrual diſcharge 
in the third courſes after divorce, although it ſhould happen thin 
ten days, becauſe with ſuch women no other ſign is requiſite to 
eſtabliſh purification than the ſimple ceſſation, as they are not held, 


by our doctors, to be ſubject to the injunction of the law in this par- 


ticular. 


THE power of Ri your terminates Where the woman performs the 


teyummim, : 
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ieyummim *, and repeats the uſual prayers, according to Haneefa and. 

Aboo Yooſaf.— This proceeds upon a favourable conſtruction of the 
law. Mohammed ſays that it terminates immediately upon the per- 
formance of teyummim; and this opinion is conformable to analogy, 
becauſe the teyummim, where water is not to be had, ſtands as a pu- 
rification, having the ſame virtue with ablution, as being a ſubſti- 
tute for it. The argument of Hanegſa and Hboo"Yooſaf is that ſand 
or duſt is rather a defiler than a pwrifier, as it ſoilr the body, and the 
latter even adheres to it; and rubbing the body therewith is admitted 
to be a purification from neceſſity only; but this neceſſity does not 
abſolutely exiſt until the proper hour of prayer arrives; and that 


which is eſtabliſhed through necefity is reſtricted in its virtue to the 


particular point which occaſions the neceſſity; and hence the feyum- 


mim is regarded with reſpe& to prayer only, and not with reſpect to 
the termination of the Edit.—Some doors have delivered it as the 


opinion of the two Elders, that the power of Rijadt terminates upon 
the commencement of prayer: others ſay that it does not terminate until 


the concluſion, in order that the rule reſpecting the e of 0 
may be fulfilled. 


i the. women; is. pes in ee e nd; wne:et 
her perſon, if it be a complete limb, (ſuch as the hand or foot, for in- 


ſtance,) or more, the power of Rijadt does not terminate : but if 


According to the Mufſulman law, no religious act can be performed without a pre- 


vious purification, by ablution, where water is to be had, or, in defect of water, by teyum- 
mim, that is, rubbing the hands, face, and other parts of the body, with ſand or duſt. A 
woman, while in a ſtate of impurity, is incapable of any religious act; and hence this 
formal purification is requiſite upon the ſtoppage of the menſtrual diſcharge. The point 


upon which the caſe here conſidered turns. is whether, as the teyummim is only a ſubſtitute | 


for ablution, the power of Rijadt continues until her repetition of prayer, or whether it 
terminates immediately upon the performance of that a&. 


+ That is, as the ablution is in this caſe incomplete, the power of Rijadt does not 


terminate until prayer; but when that is repeated, it terminates of courſe, the woman's $ 
purification being then fully aſcertained. : 


7 | X | | the 
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the part omitted be leſs than a limb (a finger, for inſtance) it ter- 


minates.— The compiler of the Heddya obſerves that this rule pro- 


ceeds upon a favourable conſtruction of the law; for analogy would 
dictate, in this caſe, that if a complete limb be through forgetfulneſ; 
omitted, the power of Rijadt diſcontinues, becauſe the woman has 
performed the oblution upon the greateſt number of her limbs, and 


the rule of the whole applies to the greateſt number; whereas, on the 
other hand, in the omiſſion of any part Mort of a complete limb, it 


would ſuggeſt that the power of Rijadt ſtill remains, becauſe the laws 
reſpecting Jandyat and the courſes do not admit of diviſion, and 
hence, where the power of Rijadt remains with reſpect to a part, it 
continues with reſpect to the whole, as in the liberty of prayer, for 


inſtance; in ſhort, analogy requires that the rule be the ſame in both 
caſes: but the reaſon for a more favourable conſtruction is that there 
is an eſſential difference in the two caſes, becauſe any part /hor? of a 
complete limb ſoon becomes dry, eſpecially in hot weather, and hence 
it is not certain but that part may have undergone ablution together 
with the reſt, for which reaſon it is here faid that the Rijadt termi- 


' nates; whereas a complete limb does not quickly become dry; nei- 


ther can the omiſſion of ſo large a portion of the perſon, in ablution, 


be aſcribed to forgetfulneſ5. It is recorded from Aboo Yoo/af that the 


omiſſion of ablution with reſpect to the mouth or noſtrils is the ſame, 
as with reſpect to a complete limb; but it is elſewhere recorded from 
him that theſe ſtand the ſame as any part ſhort of a complete limb, 
(and of this opinion is Mohammed,) becauſe there is a difference 
of opinion concerning the divine injuncuon directing the ablution of 
thoſe parts. 


* IF a man divorce a wife who is pregnant, or who has brought 
forth 


To underſtand the ſcope of this caſe, it is requiſite to advert to one of the funda- 
mental laws of divorce, —that a divorce pronounced upon a woman with whom the huſband 
has not had carnal connexion is, in all caſes, irreverſible. The caſe here conſidered - 
| | 4 
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forth a child, and declare that he has never had carnal connexion with _ * * 


her, he is nevertheleſs at liberty to take her back, becauſe where the voreed wife, 
pregnancy appears within ſuch time as renders it ' poſſible to be de- ye the 
rived from him, to him it is to be afcribed ; and this circumſtance within fuck a 
proves his connexion with her, whence a right of Ryadt is eſtabliſhed tim as eſtar 
in him, as the divorce; thus appears to be reverſible; and in the ſame Kae in 
manner, where the parentage of the child born of her is eſtabliſhed 

in him, his connexion with her is alſo eſtabliſhed; and it thus appear- 

ing that ſhe has been enjoyed by him, the divorce is conſequently re - 

verſible; and his declaration is in either cafe null, as the law denies 

it, becauſe,” by aſcribing the woman's pregnancy, or the birth of the 

child, to the carnal act of the huſband, it eſtabliſhes her marriage, and 
conſequently his right of Rijadt, a fortiori.—It is to be obſerved: that 

by the huſband divorcing a wife who has brought forth a child is here 

meant 4vorce after delivery; for if the child were born after the di- 

vorce, the Edit would be thereby accompliſhed, and the power of 

Ryadt would terminate of courſe, 
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Ir a man retire with his wife in ſuch a way as amounts to a Kha/- A man ac- 
wat Saberb, and afterwards' divorce her, declaring that he has not char he ds 


had carnal connexion, he has no power of Rijadt, becauſe that would 1 


have been confirmed to him by his commiſſion of the carnal act; but * 
he acknowledges that this has not taken place, and hence his declar- has no — 


ation is credited, as it operates to the prejudice of his right; and the 4 4 


law does not on this occaſion deny his declaration, becauſe a woman's bare been in 


retirement 


right to her ſtipulated dower is founded upon her making delivery of with her. 
her perſon, and not upon her huſband's ſeizin of it: contrary to the 
former caſe, as there the law is repugnant to e huſbands declar- 


ation. 


14 Y | | 
8 4.6 * Ja | 1 


noſes the huſband to have repudiated his wife by a ſentence of divorce undefined, that is, 
without ſpecifying whether it is rever/ible or irreverſible; for if he were to declare it under 
the later deſcription, it holds ſo at all events. 
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Ir a man divorce his wife after a retirement, and again take her 
back, and afterwards aſſert that he has not had carnal connexion with 
her, and ſhe ſhould be delivered of a child within a day ſhort of two 
years after divorce, the Riad? is valid notwithſtanding his aſſertion, 
becauſe the parentage of the child is eſtabliſhed in him, as the woman 
had not declared the completion of her Edit, and a child may be ſup- 
poſed to continue ſo long in the womb, whence the huſband is con- 
ſidered as having had carnal connexion with her before divorce, be- 


cauſe if her pregnancy were aſcribed to ſuch connexion after divorce, 


the marriage ſtands diflolved on the inſtant of divorce, on account of 
its not having been then conſummated; and of courſe the ſubſequent 
carnal connexion is unlawful; and Muſſulmans are not ſuppoſed to com- 
mit any unlawful acts. 2 


Ir a man ſuſpend the divorce of his wife upon the circumſtanee of 
her producing a child, and ſhe be delivered of a child, and again of 


another within not leſs than fix months after, although it were more 


than two years, Rijadt is eſtabliſhed *, provided the woman have not 
declared the completion of her Edit, becauſe divorce takin g place upon 
the woman in conſequence of her firſt delivery, Edit was incumbent 
upon her; and her ſecond child muſt be ſuppoſed to proceed from an 


embrace of the huſband during the Edit, which act on 1 8 part amounts 


to a formal reverſal of the divorce. 


Ir a man fay to his wife “every time that you produce a child 
4 you are under divorce,” and ſhe be delivered of three children at 


three ſeparate births, that is, within not leſs than ſix months of each 
other, Rijadt is eſtabliſhed by the birth of the ſecond ehild, and in the 


fame manner by that of the hid, becauſe, upon the birth of the firſt, 


divorce takes place, and Edit is incumbent, and upon that of the 


* That is to fy, the man is conſidered ; as having taken back his wife. (See the be- 
ginuing of thus chapter.) 


fecond 
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ſecond Rijadt is eſtabliſhed, for the reaſon bebe obſerved, that it 
muſt be ſuppoſed to proceed from an embrace of the huſband during 
the Edit; and a ſecond divorce takes place, becauſe the huſband has 
ſuſpended divorce upon childbirth with the expreſſion ** every time 
66 that,” and Edit is incumbent in conſequence of this divorce; and 
by the birth of the third, Rijadt is again eſtabliſhed, for the ſame rea- 
ſon as above, and a third divorce. takes place in the ſame manner as 
the ſecond: and in this caſe the Edit is to be counted by the courſes, 


becauſe the woman is not pregnant, but ſubject to courſes, at the 


period of each divorce taking place upon her. 


* 


Ir is allowed to a woman under reverſible divorce to adorn herſelf, 


as ſhe is lawful to her huſband on account of their marriage ſtill 
holding; and as Rijadt is laudable, and her adorning of her perſon 


law. 

IT is not proper for a man, having a wife under reverſible divorce, 
to approach her without previous intimation, or letting her hear his 
footſteps: —this is where he has no intention of Rijadt; becauſe a 
woman is ſometimes undreſſed, and it might happen that if he were 
to come upon her unawares he would ſee parts of her, the ſight of 
which occaſions Rijadt; and this not being his intention, he would sive 
her another divorce, which would protract her Edit. 


A MAN cannot carry with him, upon a journey, a wife whom he 
has repudiated by a reverſible divorce, until he have called witneſſes to 


bear evidence to his Ryadt.—Zifer ſays that the huſband has ſuch a 


power, becauſe their marriage ſtill holds; which is the reaſon why 
he may lawfully have carnal connexion with her, according to Haneefa. 
The arguments of our doctors are twofold; r IRs r, the word of Gon, 
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may excite bim to it, the action is therefore permitted by the 


A man muſt 


not approach 
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without 
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who has faid „ TAKE THEM NOT FORTH FROM THEIR DWELLINGS,” 
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where the text applies to the women under reverlible divorce, the 
rying of whom upon a journey is the removal of them from their 
dwellings, and is therefore illegal; —5ECON DL, the only reaſon why 
the effect of a ſentence of reverſible divorce is poſtponed to the accom- 
pliſhment of the Edi? is, the poſſible intention or with of the hufband 
to take back his wife; but where he does not do ſo before the Edit 1 1s 
accompliſhed, it appears that he had no ſuch wiſh or intention, in 

which caſe it would be evident that the ſentence took effe& upon the 
inſtant of his pronouncing it, and that the wife was conſequently ſe- 


parated from that period; for if the effect of the ſentence were in 


reality reſtricted to the completion of the Edit, another Edit would 


then always be requiſite after the firſt; and hence, as it appears that 


Cohabitation 
is not made 
illegal by a 
reverſible di- 
vorce. 


the wife is, in effect, as a franger to her huſband, from the time of 
the ſentence of divorce, it follows that he has no authority to carry 
her forth; whence it is here ſaid that he cannot carry her upon a 
Journey until he has called witnefles to bear evidence to his Rijadt; 
—in which caſe the Edit is annulled, and his authority re-eſta- 
bliſhed. ; 
CARNAL connexion with a wife 1s not rendered illegal by a rever- 
fible divorce, according to our doors. Shafei maintains that it is 
rendered illegal thereby, ſince the connubial connexion is diſſolved, 
becauſe of the appearance of that which terminates marriage, namely, 
his ſentence of divorce. The argument of our doctors is that the con- 
nubial tie ſtill continues, inſomuch that the huſband is at liberty to 
take back his wife, even againſt her will, becauſe a right of Ryadt is 
reſerved to him out of tenderneſs, in order that he may be enabled to 
recover his wife when he becomes aſhamed of having divorced her; 
and this neceſſarily implying that he is empowered to recover her, his 
being ſo proves that Rijadt is a continuance of the marriage, and not a 
marriage de novo, as a man cannot marry a woman againſt her will. 


With reſpe& to what Shafei advances, that © the connubial. connexion 
| 66 18 
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« is diflolved on account of the appearance of that which terminates 
marriage, namely, his ſentence of divorce,” it may be replied 
that the effect of the terminator is poſtponed to the completion of the 
Edit, according to all the ny. out of tenderneſs to the huſbandy 
as above. t 


(| 1 


0 a 
# * To -* - n—_ —_— 
—_— _ —_— 


— 
1 


— — oo 


_ AS. 
_ a a. 


. 
OT) ——  — — __ 
oF * 
: 


re? Go 


HS: EAOW oo 


- 
* —_— b „ ——_ n * | * 
— — — — n——_—_——_— r e — 
- bd ol . = = 
N - uk —— — — JF 1 : 
= =_ R * — cx — 
= \ = 0 2 a 


Of CIRCUMSTANCES hed ana divorced Wir E teu 
to her HusBAND. n 7 


Ix a caſe of irrtverſible divorce, ſhort | of three 3 the huſ- A man may 
band is at liberty to marry his wife again, either during her Edit, or rer N 


after its completion, as the legality of the ſubject ſtill continues, ſince from him by 
the utter extinction of ſuch legality depends upon a third divorce; irreverſible 
and accordingly, until a third divorce take s. the legality of the divorces; 


ſubject continues. 


OBJECTION If the legality of the Gubjet continue, it follows 
that it is lawful for any other n beſides the huſband to marry the 
wife during her Eait. 


R &xrLY. Her marriage with any other 42 ti her Edit is forbid- 
den, on account of its inducing a doubtful e but if the huſ- 
band marry her, this objection cannot exiſt. 


[ 


Ir a man pronounce three divorces upon a wife who is fee, or o but if by 
three divorces 


upon one who is a aue, the is not lawful to him until ſhe ſhall firſt he cannot 
have been regularly eſpouſed by another man; who, having duly con- DD 
lummated, afterwards divorces her, or * and her Edit from him be Pr<vioully 


married to 


7 ds another man. 


302 


DIVORCE. Boox IV. 


accompliſhed, becauſe Gop has ſaid . 1 HE DIVORCE HER, $HE 18 
„ xXOT, AFTER THAT, LAWFUL TO HIM” (that 1 * after a third di- 
vorce) UNTIL SHE MARRY ANOTHER HUSBAND.” And here 7g 
givorces to a flave are the fame as three to a free woman, becauſe the 


. legality of the ſubject has only half its force in a ſlave, on account of 


Nature of the 
conſumma- 
tion in the 
ſecond mar- 
riage which 
renders a di- 
vorced wife 
again lawful 
to her firſt 
huſband. 


her ſtate of bondage ; and hence it would follow that, to ſuch an one, 
a divorce and an half ſtands the fame as three divorces to a free woman, 
but as divorce is incapable of ſubdiviſion, t²o divorces are allowed.— 
As to what is ſaid, that the ſecond huſband duly conſummating is a 
condition, it is founded on the text here quoted, in which the word 
Nikkah | marriage] implies. carnal connexion, as it bears two meanings, 
by one of which it ſignifies carnal conjunction, and by the other the 
legal union of the e and it is on this occaſion taken in the former 
ſenſe: but even admitting that the word Nia, in the text, meant 
ſimply the marriage contract, yet the condition is eſtabliſhed upon a 
well known tradition of the prophet, who being queſtioned concern- 
ing a perſon's power of ' marrying again a wife who, after he had te- 
pudiated her by three divorces, had been married to another man, and 
whom, after retiring with her, and lifting her veil, that man had di- 
vorced, replied ** the woman is not lawful to her firſt huſband until jhe 
&* has taſted the embrace of the other ;”” but the condition requires only 
the entrance of the penis into the vagina, and not the emiſſion of ſeed, 
as the above tradition implies the entrance generally, whence that only 
is underſtood. 


A youTH under puberty is the ſame as a full grown man with re- 
ſpect to. legalizing ;—that is to ſay, if a man give his wife three 
divorces, and ſhe, after her Edit, marry with a youth under maturity, 
and he perform the carnal act with her, ſhe then [in caſe of his dec. 
or divorce] becomes lawful to her firſt huſband, becauſe the condition, 
namely, entrance, in virtue of a regular marriage, is neceſſarily ſup- 
poſed to be fulfilled. —M4/i4 ſays that the carnal act of a full grow! 


| man is the condition, becauſe unleſs he be arrived at maturity the wo- 


man 's 
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man's taſting” (that is, enjoying pleaſure from) his embrace, which is 
the condition, is not fulfilled: but the caſes before recited in the book 


of marriage diſprove this diſtinction of Mal/i4.—lt is to be obſerved 
that it is recorded in the Fama Sagheer, that a boy under puberty, but 


who is ſuch as to be able to perform the carnal embrace, is termed a a 


Moordhick; and where ſuch an one has carnal knowledge of his wife, 
ablution is incumbent upon her, and ſhe is thereby rendered lawful to 
a former huſband, if he ſhould: have repudiated her by three divorces; 
and the carnab embrace of ſuch an one is implied from the circum- 
ſtance of his having a priapiſm and deſire. It is alſo to be obſerved 


that ablution is made incumbent upon the woman, in the preſent caſe, 


only on account of the entrance of the boy's penis into her vagina ex- 
citing an emiſſio ſeminis on her part, the neceſſity thereof with reſpect 
to her being ſolely in conſequence of her full puberty ;' but it is not 
incumbent upon the boy, he not being ſubject to the neceſſity of ſuch 
obſervance; but yet it is required of him, that he may be Oar 
to a laudable cuſtom. 


A FEMALE ſlave, whom her huſband has repudiated by two 
divorces, is not rendered lawful to him by the carnal embrace of 


her maſter, becauſe that which is eſſential to her legality, (namely 
wa does not exiſt here. 


+ Is a man marry a woman whoſe huſband had repudiated her by 
three divorces, under a condition of rendering her lawful to her former 
huſband, as if he were to declare to. her I marry you under a con- 
dition of rendering you lawful to your former huſband,” —or, as if 
ſhe were to ſay to him“ I marry with you under the condition of 
my becoming law ful to my former huſband,” this is an Ry 
marriage, becauſe the ſecond huſband is here. termed.a Mohullil, | 
legalizer, and the prophet has ſaid * let the curſe of Gop fall upon 
** the Mohullil and the Moballal-le-hoo*: *: but nevertheleſs, if the par- 


* The thing rendered legal. It means, on this occaſion, a thing eget by ſome 
indirect and unapproved expedient. 


ties 
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marriage, 
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a le _ 
condition, is 
diſapproved; 
but yet the 
woman is 
rendered le- 
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ties contract a marriage under this condition, and the tan divorce the 
woman after carnal connexion, ſhe, upon the completion of her Edi, 
becomes lawful to her former huſband, as there undoubtedly exiſts a 
conſummation in a regular marriage, Which is the cauſe of legality, 
and the marriage is not invalidated by the -condition.—It is recorded 
from Aboo Yooſaf that ſuch a marriage. is null, as it falls under the 
deſcription of a Nita Mowokket, or temporary marriage, becauſe the 
words of the huſband, I marry you under a condition of rendering 
you lawful to your former huſband,” imply I marry you until 
the time of our having carnal connexion, and not for an indefinite 
time, —and is therefore the ſame as where a man ſays to a woman 
* I marry you for a month,“ and ſo forth; and the marriage being 
invalid, the woman cannot by that means be rendered lawful to her 
former huſband : but in reply to this our doors urge that the reſtric- 
tion of the marriage to any ſpecified: time is not expreſsly mentioned 
by the parties, nor does the man here marry the woman under any 
other condition than that of doing by her as marriage requires; and 
hence it does not come under the deſcription of a temporary marriage. 
It is recorded from Mohammed that the marriage is legal and valid, 
tor the reaſons before mentioned ; but yet the woman is not thereby 
made lawful to her firſt huſband, becauſe the ſecond huſband here en- 
deavours to precipitate a thing which the law poſpones, (for the law 


_ poſtpones her legality to her former huſband to the death of her pre- 


fent;) and therefore meets a due return in the defeat of his deſign, (to 
wit, legalizing the woman to her former huſband ;) in the fame man- 
ner as in the murder of an inheritee; that is to ſay, if any perſon ſlay 


his inheritee, he is thereby cut off from inheritance, as having attempted 


to precipitate that which the law has poſtponed, and thus meets his 
puniſhment in the defeat of his deſign, (to wit, immediate inheritance;) 
and fo alſo in the preſent caſe. 


Ir a man repudiate his wife by one or by wo divorces, and, her 


Edit being completed, the be married to another man, and afterwards 
| return 
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return to her former huſband, he becomes again etheridns ſo far as 
three divorces, the one or the m) divorces formerly pronounced upon 
her by him having been cancelled and obliterated by her marriage with 
the ſecond huſband, in the ſame manner as rhree divorces would have 
been #. This is the doctrine of the two Elders. — Mohammed ſays that 
marriage with a ſecond huſband does nat obliterate any thing ſhort of 
three divorces. The proofs on either ſide are drawn from the Arabic. 


Is a man pronounce-three nn upon his „ and the. after- 
wards declare that . her Edit having been duly accompliſhed, ſhe has 
been married to another man, and enjoyed and divorced by him, 
“and that her Edit from him is elapſed,” —her former huſband may 
lawfully admit her aſſeveration, and marry her, provided that from the 
period of his divorcing her ſuch a ſpace of time have elapſed as affords 
a poſſibility of this having been the caſe, and that he actually believe 
her aſſertion to be true; becauſe the ſubſtance of the woman's aſſer- 
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intervenient 
marria , re» 


covers is full . 
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tion is either a matter of mere temporal concern, (as not comprehend- 
ing any merit or demerit before Gop, ) or it is a matter of religion, (on 
account of /egality being ſuſpended upon it,) and the declaration of a 


ſingle perſon, either in matters of a temporal or ſpiritual nature, is 
worthy of credit; and the confirmation of her aſſertion is not forbid- 


den or reprobated, Where the ſpace of time which has intervened ad- 


mits the poſſibility of its truth. The learned differ concerning the 
ſhorteſt period which admits of this WW Fi as ſhall be fully ex- 
Pana in treatin 5 of * 


| 


— 


* ab e e ee erat tes nk Ae hr dS had 
that been the number formerly pronounced by him.—lt is neceſſary to obſerve that this caſe 


involves a principle in divorce which is no where expreſsly mentioned; namely, that the 


ſame woman is not a legal ſubject of more than three divorces to any one man, and conſe- 
quently, that a man who repudiates his wife by two divorces, (for inftance,) if he marry 
ber again, unleſs the intervention of another huſband obliterate theſe two, has no power be- 
yond one divarce in the ſecond marriage. 
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Of Ailaz 


Arr x, in its primitive ſenſe, fi ignifies a vow „In law, it danke a 
huſband ſwearing to abſtain from carnal knowledge of his wife for 
any time above four months, if ſhe be a free woman, or two months, 


if ſhe be a ſlave. | Oe | 


Ir a man ſwear that he will not have carnal connexion with his 
wife, —or, that he will not have ſuch connexion with her within four 
months,—an Ala is eſtabliſhed;. becauſe Gop has ſaid WRHERER A 
MAN MAKES A Vow | Aila] WITH RESPECT ro HIS, WIFE, HE 
« MUST STAY. FOUR MONTHS,''—to the end of the verſe. 


Ir a man, in a caſe of Aila, have carnal knowledge of -his wife 
within four months after, he is forſworn in his vow, and expiation is 
incumbent upon him, this being incurred by the breach of his vow ; 
and the Aila drops, as his vow is cancelled by the breach of it: but if 
he have not carnal knowledge of her for the ſpace of four months, a 
divorce irreverſible takes place, independant of any decree of ſeparation 


from the magiſtrate.—Shafei ſays that a decree of the magiſtrate is re- 


quiſite, becauſe the huſband. here withholds her. right (namely carnal 
connexion) from his wife, and henee the magiſtrate acts as his ſubſti- 
tue, in effecting a ſeparation; as in the caſe of eunuchs and impotent 


| perſons: in ſhort, according to She, a right to demand. ſeparation 


reſts 
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reſts with the woman, in the ſame manner Ain the caſe of her mar- 


riage to one who is impotent or an eunuch ; atid in conſequence of a 
decree of the magiſtrate ſhe becomes repudiated by a divorce irrever- 


ſible. The arguments of our doctors are twofold :—>18s7T, the huſ- 


band, in abſtaining from carnal connexion for the ſpace of four months, 


acts unjuſtly towards his wife, by withholding from her that which is 
her right, for which the law makes him a due return, in depriving 
him of the benefit of marriage upon the expiration of that term; and 
this is an opinion recorded from Othman, and Alee, and Abdoola-1bn- 
Muſſavod, and Abdoola-Tbu- Abbaas, and Abdoola-Tbn-Aumroo, and 
Zeyd-Ibn-Sabit:—$EconDLY, in times of ignorance “ an Aila ſtood 
as a divorce, and the law afterwards conſtituted it a divorce poſtponed 
to the period of four montlu:— now, if a man ſwear to abſtain for four 
months, his vow drops at the expiration of that term; that is, if the 
ſame man ſhould afterwards marry and cohabit with the ſame woman, 
he is not forſworn, becauſe the vow was temporary; but if he ſhould 
have ſworn to abſtain forever, his vow continues in force, becauſe it 
is general, (that is to fay, is not reſtricted to four months,) and no 
violation appears by which it might be cancelled: yet divorce does not 
take place upon it repeatedly, unleſs where marriage is repeated, be- 
cauſe, after ſeparation, the withholding of the woman's right cannot 
be ſuppoſed to exiſt; but if, after ſeparation, the vower were to marry 
her again, the Aila returns; and conſequently, upon carnal cohabita- 


tion in this marriage, he would be forſworn; or, if he abſtain, an irre- 


verſible divorce again takes place upon her, at the expiration of four 
months, as before, becauſe the obligation of the vo continues, on 
account of its being general, and in conſequence of the man marrying 
her again her right to carnal connexion is eſtabliſhed, and of courſe his 
injuſtice in withholding it from her.—And here it is to be obſerved that 


the recommencement of the Alla is to be counted from the date of the 


ſecond marriage; and if this man were again, a third time, to marry 


That is, before the eſtabliſhment of the Muſſulman faith. 


Rr 2 her, 
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her, the Aila returns, 4 occaſions an irreverſible divorce at the ex- 
piration of four months, in caſe of the huſband refraining from carnal 
connexion for that term, for the reaſons already ſtated, —What is 
now advanced proceeds upon a ſuppoſition of the vower marrying the 
woman again without the intervention of her marriage with another 
man; but if, in the interim, ſhe had been married to another man, 
divorce would not take place in conſequence of the vower abſtaining 
from carnal connexion for the ſpace of four months, in the ſecond 
marriage, becauſe the vow is confined, in its effect, to divorce in the 


firſt or original propriety *, the Aila, in the preſent caſe, being the 


ſame as if the huſband were to ſuſpend divorce upon his abſtaining 
from carnal cohabitation for the ſpace of four months, where the ef- 
fect is reſtricted to the propriety then exiſting, and ſo in this caſe like- 
wiſe.— This caſe is grafted, on the caſe of obliteration, concerning 


which there is a difference of opinion between Zzffer and our doors; 
and that cafe is where a man, having faid to his wife if you enter 


this houſe you are under three divorces, afterwards. repudiates her 
by an expreſs ſentence of three divorces, and ſhe is again married to 
him, and then enters the ſaid houſe, from which no divorce. takes 
place, according to our doors, whereas Ziſſen holds that divorce 
takes place; as was xecited at large in a former chapter.—But ob- 


When a man marries a woman, his Milt (which is here and elſewhere rendered 
propriety, or right; that is, peculiarity of poſſeſſion,) continues with reſpe& to her, notwith- 
ſtanding divorce, until it be abrogated by her marriage with another, In ſhort, the pro- 
priety, or peculiar right, of a huſband is a principle which is alive in the actual exiſtence of 
marriage, and is not annihilated, but remains dormant, or quieſcent, under a termination of 
it by divorce; and hence it is that, where a man marries a woman, after having repudiated 
her, he is ſaid to attain a revival of propriety, not a propriety de nv. Many of the moſt 
important and (apparently) unaceountable laws of divorce are to be traced to this ſource. 
In the preſent. cafe the Aila is ſaid to have been reſtricted in its effect to the vower's original 
propriety, and conſequently, in its effect, recurs upon every revival of that propriety by 
marriage; but it being abrogated by the woman's intervening marriage with another, the 


vower's ſubſequent marriage with her is an attainment of W de novo, in which the vow 
cannot operate. 5 


: ſerve 


7 E 


ſerve that, in the caſe now under conſidgation, although divorce do 


not take place, yet the obligation of the vow remains, as it was ge- 
neral, and continues uncancelled by any breach of it; and hence, if 
the man ſhould ever have carnal connexion with the wife at any ſub- 


ſequent period, expiation is p upon him, on account af this 
breach of his vow, - 


Ir a man make a vow to abſtain from carnal knowledge « of his wife 
for leſs than four months, (as if he were to reſtrict it to 7wo or to 
three months,) it is not an Ala, becauſe Ibn Abbas bas faid that Aila 
is not occaſioned by. a vow of abſtinence from carnal connexion with 
a wife for a period ſhort of four months; and alſo, becauſe a huſband 
who abſtains from the embrace of his wife for the ſpace of four 
months or upwards, has no obſtruction to plead, that being the 
longeſt ſpace during which any obſtruction is een to exiſt x; but 
an obſtruction may continue for a time hart, of four months; ; and 
conſequently, divorce will not take place from a yow of abſtinence for 
that time. 
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Ir a man make a vow, ſaying to his wife (, by Gop I will not 
„ have carnal connexion with you for two. months, nor for two 
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months after that,“ Aila is eſtabliſhed; the proofs of this are drawn 


from the Arabic. But if a man ſwear that he will not have carnal 
connexion with his wife for two months, and then remain ſilent for 
a day, and the next day again ſwear that“ he will not have carnal 
* connexion with her for two months after the other two,” Alia is 


not eſtabliſhed, becauſe the ſecond yow is diſtin and ſeparate from 


the former, the huſband, upon his making his firſt yow, being pro- 
hibited from carnal connexion for tu maths, and upon making the 


* By the ob/frufion here mentioned is to be underſtood pregnancy for the laſt four 


tot, during which | is. not depmed lenrful Ren halhanto0 have canat. connexion with 
wife, 
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ſecond, for four months, excepting the day on which he remained 
ſilent, whence the term of four months complete (being the ſpace of 
time . to conſtitute pro is not included in ws vow. | 

2 Ir a man vow that ** he will not have carnal CGntts kia with his 
wife for a year excepting a day,” Aila is not eſtabliſhed. —This i; 
contrary to the opinion of Ziffer, who places the excepted day at the 
end of the year, conceiving this to be analogous to a caſe of hire;— 
that is to ſay, if a man agree to let or hire an houſe to another for a 
year excepting a day, the day excepted is transferred to the end of the 
year, and fo in this caſe likewiſe; and the exception being transferred 
to the end of the four months, the complete term of an Hila is invol- 
ved in the vow.— The argument of our doctors is that the term 
Matudlee [maker of an Alla] is applied only to one who cannot have 
carnal connexion with his wife for the ſpace of four months, without 
incurring a penalty, ſuch as expiation, for inſtance; but in the pre- 
ſent caſe the huſband may have carnal connexion” with His wife with. 
out incurring any penalty, becauſe the day excepted is not particularly 
ſpecified :—contrary to a caſe of hire, where the excepted day is tranſ- 
ferred to the end of the year, from neceſſity, as the contract, or en- 
gagement of hire, would without that be void, on account of ig- 
norance; whereas this is not the caſe in 4 vow.—But if, after this vow, 
the man were on any particular day to have carnal connexion with his 
wife, and four months or upwards of the year ſtill remain, Aila i 
eſtabliſhed, as the exception then Warn 9 TR der 


Irx a man, being in Baſra, and his wife in Kaye, Ride that he 
will not go to Kogfa, Aila is not eſtabliſhed, becauſe he can ſtill have 
carnal connexion with his wife, without incurring any penalty“, by 


„ That is without fubjeQing himbalf* to any eee pefrmig expiation 0 
the breach of his vow. 


5 | bringing 


* 
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bringing her from Hayes to the en of his Or) and "Po; en- 
joying her. | ii. . — 


. 


is a man make a vow, annexing to his —.— of it N fah, A vow of ab- 


alms-gift, manumiſſion, or drvorce, by ſaying to his wife if I have der re 
« carnal connexion with you, I am under an obligation to %, —or 1 
« to give alms, —or ** to perform a pilgrimage,” —or ** ſuch an one __ 

« my ſlave is free, —or . you are divorced,” or . ſuch an one, my 

« wife, is divorced,” Alla is eſtabliſhed, as in this caſe an obſtacle is 

oppoſed to the commiſſion of the carnal act from the terms of the vow... 

in the mention of the condition and the penalty, the ſeveral penalties 
abovementioned amounting to prohibition, as the incurring of any of 

them 1s. attended with trouble or injury. — Aboo Yooſaf objects that 
ſuſpending the manumiſſion of a ſlave upon the commiſſion of the 

carnal act does not amount to an Aila, as it is poſſible for the huſband. 

to evade the penalty, by firſt ſelling the flave, in which caſe he | 

might commit the act without incurring any penalty. — To this 

Haneefa and Mobanimed reply that the ſale of the flave is not a matter 

of certainty, as a purchaſer 1 is not always found, and hence this objec-- 


Io * $* [131 'T 
tion 18 of no weight. 8 0 
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Ir a man mak e 2 with teſpect to a 7 under reverſible, di- Aula holds | 
70 ce, the fila is eſtabliſhed ; but if, with reſpect to one under irre- ng 6 


verſible divorce, it is act eſtabliſhed; 5 becauſe the connubial union {till — 98 
ſubſiſts j in the former caſe, | but not in the latter; and i in, the, facred 


writings ſhe alone is declared to be a W of & FOR * ance 
who is e 1008 of. n vo wer. ned FT 


4 
171 : 


Sy a man drake an, Aila with Habeas, to. > wile ds reverſible dh but drops on 
vorce, and her Edit be accompliſhed before the expiration of the term plihment ot 
of Aila, the Aila then drops, as-the woman (becoming totally ſepar- ber Z 


ated by the completion of her Edit) no longer remains a ſubject 
of it. 5 | | | 
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Ir a man ſay to a ſrange woman by Gon I wilt never have car 
nal connexion with you, —0r © you are to me like the back of my 
mother *,“ and he afterwards marry her, neither Alla nor Zibar 
are eſtabliſhed; as theſe expreſſions are ipſo fafo null, the woman, at 
the time of his addreſſing her in theſe terms, not being a ſubject of 
either one or the other, ſince none are ſo but Wives: but yet if a man 
marry a woman after having vowed in this manner, and have carnal 


| knowledge of her, he muſt perform ATR on account of bedacts of 


An Aila made 
reſpecting a 

wife at a diſ- 
tance may be 


his vow, which | 18 S ſtill ep in him. 122210 #i 9 


Tux term of is with alla a flave, is Two months, this 
being the ſpace of time fixed for her final ſeparation; thus the term of 
Alla of a Have is half that of a free woman, a as wel as her Edit. | 


RY at the time of making an Aila vow, there mould exiſt any 
natural or accidental impediment to generation on the part of either 
the man or the woman, (ſuch as che former being ſick, or the latter 
being impervia coeunti, or an infant, incapable of the carnal act. or 
their being at ſuch a diſtance 2 as does not admit 
of their meeting during its term, ) it is, in this caſe, in the man's 
power to reſcind his Aila, by ſaying I have returned to that 
„Woman,“ upon which the Alla drops.—Shaf#t ſays that AHila can- 
not be reſcinded but by the carhal act, (aud ſuch is likewiſe the 
opinion of Tehavee,) becauſe, if the above declaration of the huſband 
amounted to a reſcindment, it would follow that à breach of the vow 
is therein eſtabliſhed, and conſequently that expiation is incumbent; 
whereas this is not the caſe.—The argument of our doctors is that, 
the Mawdlee, having wronged his wife by a vow prohibiting his car- 
nal connexion with her, it remains with him to make her ſuch ſatiſ- 
faction as circumſtances admit of, 1 a verbal enn and 


* A ſpecies of abuſe, by which, in times of i ignorance, the wife ſtood virtually \ 


Since the propagation of the faith, it only occaſions the wife to be prohibited to her huſband 


until ſuch time as he ſhall perform an 8 See article Zihar. 
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the wrong being thereby removed, he is no longer ſubje& to the 
penalty annexed to it, namely, divorce.—lt is to be obſerved that if 
the obſtruction to generation, in the caſe under conſideration, be re- 
moved during Aila, and after the Mawd/ee's oral reſcindment as above, 
ſuch reſcindment is null, and his commiſſion of the carnal act is then 


requiſite to reſcind it, as he is here enabled to employ the actual 


means, Whilſt the end remains as yet unattained. 


Ir a man fay to his wife you are prohibited to me, let him be 


aſked concerning the intention of theſe words; and if he ſay - my ai 


« deſign, in thoſe words, was to expreſs a falſehood,” his declara- 
tion is to be credited, as his intention coincides with their actual tenor. 

(Some have ſaid that his declaration is not to be credited before the 
Kizee *, as his ſpeech is apparently a vow, ſince the rendering pro- 
hibited that which is lawful amounts to a vow.) And if he fay © I 
intended drvorce,”” a fingle divorce irreverſible takes place, except 
where he deſigned three divorces, in which caſe three divorces take 
place, as was ſtated in treating of Tala Krndyat, or divorce by impli- 
cation: and if he fay ** I intended Zibar, Zihdr is accordingly eſta- 
bliſhed with the two Elders.  Mobammed ſays that this is not Zihar, 

becauſe it is eſſential to Zihdr that the huſband compare his wife to 
his own relation within the prohibited degrees, which is not the caſe 
in this inſtance. —The argument of the two E/ders is that he has de- 


clared prohibition generally; and Zihdr alfo involves a ſort of prohibi- 


tion, (namely, the prohibition of carnal connexion, until after expia- 
ton,) and a circumſtance generally expreſſed i is capable of bearing a 
reſtrifted conſtruction.— And if he fay I intended prohibition,” — 
or „I had no particular intention,” his ſpeech amounts to a vow, and 
conſequently an Aila is eſtabliſhed from it, becauſe a vow is the original 
thing (with our doors), in rendering prohibited that which is lawful, 
35 ſhall be demonſtrated in treating of Yows. Some doctors conſtrue 
any expreſſion of prohibition into a divorce, where there 1 is no particu- 
lar intention, as being agrecable to cuſtom. 


* That is, in point of law. . 
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Of. H.. e 


Knoor a, i in its primitive ſenſe, means to draw 7 or dig ug. Th 
law it ſignifies an agreement entered into for the purpoſe of diſſolving 
a connubial connexion, in lieu of a compenſation paid by the wife to 
her huſband out. of her property. This is the definition of it in the 
Jama Ramoos. 


* 


WHENEVER enmity takes place between huſband and wife, and 
they both ſee reaſon to apprehend that the ends of marriage are not 
likely to be anſwered by a continuanee of their union, the woman 
need not ſcruple to releaſe herfelf from the power of her huſband, by 
offering ſuch a compenſation as may induce him to liberate her, be- 
cauſe the word of Gop ſays.** No CRIME. Is IMPUTED TO THE WIFE 
ok HER HUSBAND RESPECTING THE MATTER IN LIEU OF WHICH 
*© SHE HATH RELEASED. HERSELF ;”” that is to ſay, there is no crime 
in the huſband's accepting ſuch compenſation, nor in the wife's 
giving it: and where the compenſation i is thus offered and accepted, 


a ſingle divorte irreverſible takes place, in virtue of Khoola; and the 


woman is anſwerable for the amount of it, becauſe the prophet has 
ſaid that Khoola effects an irreverſible divorce; and alſo, becauſe the 
word Khoola bears the ſenſe of divorce, whence it is that it is claſſed 
with the implied expreſſions of it, and from an implied divorce a divorce 


5 irpeverſibe 
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irreverſible takes place; but intention is not eſſential to Kþoola, be- 


cauſe by the mention of a compenſation, the act is made independant | 


of it; and alſo, | becauſe, it is not to be imagined that the woman 
would relinquiſh any part of her property, but with a view to her own 
ſafety and eaſe, which is not to be obtained but by a total ſeparation. 

What is now advanced proceeds, upon a ſuppoſition of the averſion 
being on the part of the wie, and not on that of the buſoand; but if 
it be on the part of the huſband, it would be abominable in him to 
take any thing from her, becauſe the facred text ſays «© IF YE BB 
© DESIRQUS: OF CHANGING (that 18, repudiating one wife, and marry- 
«ing another,) TAKE NOT FROM HER ANY THING;”—and alſo, be- 
cauſe a man, by divorcing his wife from ſuch a deſire of change, in- 


volves her in diſtreſs; ; and it behoves him not to increaſe that diſtreſs 


by taking her Property. If, moreoyer, the averſion be on the part of 
the woman, it is abominable in the huſband to take from her more 
than what he had given or ſettled upon her, namely, her dower, 
(According to the Jama Sag beer, if the huſband take from her more 
than the dower, it is ſtrictly legal, as the text of the Koran already 
quoted is expreſſed generally: but the former opinion is founded on a 
tradition of the prophet, to whom a woman having mentioned her 
hatred of her huſband, he adviſed her to give up her dower, as a com- 


penſation, to induce the huſband to divorce her, to which ſhe replied 
q”” 


« I will give that and more!” but the prophet anſwered ** not more! 


—and here the averſion was on the part of the woman.) —But yet if 
the huſband ſhould take more than the dower, it is approved in point | 
of law z—and fo alſo, if he were to take any compenſation, wr 


the averſion is on his part, becauſe the ſacred text goes to eſtabliſh t 


points; one, the lawfulneſs of Khoola in a judicial view; and the othet, 


its admiſſibility between the parties and God Almighty ; now, from 
the tradition which has been recited, it appears that where the averfion 
is on the part of the wife, a Khoola for more than the dower is diſap- 
proved; and, on the other hand, the text before quoted ſhews that 
if the averſion be on the part of the huſband, he ſhould not take any 

Sſ 2 thing 
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thing, and conſequently not more than the dower @ fortiori; where. 
fore the ground of admiſſibility is abandoned, on account of the con- 


tradition between the tradition and the text; and practice is eſta. 
bliſhed upon the other remaining ground, —_— the bon wee of 
Khoola im a. judicial VIEW. | 


Ix a huſband offer to divorce his wife for a compenſation,” and the 
conſent, divorce takes place, and ſhe becomes an fwerable for the com- 


penſation; becauſe the huſband is empowered, of himſelf, to pro- 


nounce either an immediate or a ſuſpended divorce, and he here ſuſ- 


pends the divorce upon the aſſent of the woman, who is at liberty to 
agree to the compenſation, as ſhe has authority over her on perſon, 


Difference 
wore a 

- wife requir- 
ing Khoola 
in lieu of an 
unlawful ar- 
ticle, and re- 
quiring 4i- 
worce in lieu 
of the ſame 
in expreſs 
terms. 


and the matrimonial authority, like retaliation, is one of thoſe things 


for which a compenſation is lawful, although it do not conſiſt bf pro- 


perty ; and the divorce is irreverſible for the reaſons atready aſſigned, 
and alſo becaufe Koola is underſtood to be an exchange of property for 
the perſon; and upon the huſband being veſted with a right in the 
property, the woman, in return, is veſted with a right in her own 
perfon, in order that an equality may be eſtabliſned. 


Ix the thing offered to the huſband in return for Khoola be not law- 


ful property, (as if the woman were to deſire him to grant her Khvols 


in lieu of wine or a hog, and he conſent, faying I agree to a Khoo 
in lieu of ſuch wine,” or ſo forth,) a divorce irreverſible takes 
place, but nothing is due to the huſband: but if a compenſation for 


divorce conſiſt of a thing not lawful property, (as if the woman were 


to defire her huſband to divorce her for a caſk f wine, and he conſent, 
ſaying ] dvorce you in conſideration of ſuch wine,“ and fo forth,) 
a reverſible divorce takes place.—The reaſon for divorce taking place 
in both inſtances is that the huſband has ſuſpended it upon the conſent 
of the woman, which is already teſtified ; and the difference between 
the caſe of Khoola and that of divorce is that, in the former, the com- 


penſation being null, the word uſed by the huſband [ Khoola] remains, 


and 
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and that, as being a Kinkyat, or implied ſentence, is effective of i irre- 
verſible divorce; whereas, in the latter, the word divorce is expreſs, 
and conſequently occaſions reverſible divorce only.—And the huſband 
has here no claim upon his wife, becauſe ſhe has not named'any ap- 
preciable article, which might be the means of deceiving him; and 
alſo, becauſe if the thing named be particularly ſpecified by her, it 
cannot be lawfully made incumbent upon her in favour of her huſ+ 
band, on account of his being a Muſſulman; and in the fame manner, 
it cannot be made incumbent if it be not particularly ſpeciſied, as in 
that caſe ſhe does not charge herſelf with 'it:—but' it is otherwiſe 
where ſhe ſpecifies a thing under a falſe denomination, (as if, for 
inſtance, ſhe were to make a propoſal of Khoo/a to her huſband, by 
ſaying ** divorce me for this caſk of vinegar,” and he agree, and the 
caſk afterwards: appear to contain wine, ) for in this caſe he has a 
claim upon her for an equal quantity of vinegar of the medium ſtand- 
ard, becauſe her naming an appreciable article has been the means of 
deceiving him: —and it is alſo contrary to a cafe in which a maſter 
emancipates his ſlave, or conſtitutes him a Mo#471b, in return for a 
caſk of wine; for then the emancipated perſon” is reſponſible to his 
emancipator for the amount of his eſtimated value as a flave, becauſe 
the owner's property in his flave is a thing which bears a certain 
eſtimable value, and which he therefore cannot be ſuppoſed willing to 
relinquiſh grat uitouſly; whereas the property in the wife's-perſon is 
not of any eſtimable value in the circumſtance of the diſſolurion of the 
connubial right, as the only reaſon for its being ſo, in the attainment 
of ſuch right, is its importance, and conſequent: title to reſpect; 
whence it is that the attainment of that right without a return is 
not countenanced by the law; but the uiſhment of that 
right being in itſelf a manifeſtation of ſuch reſpect, there is then no 
occaſion to impoſe upon any one an obli rin property for the ny 
poſe of ORE it. | 
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WHATEVER is capable of being accepted as a dower, is alſo capa- 

ble of being accepted as a compentation. for Khoola, ſince whatever. is 
capable: of being n proper. wurm for. that. which is appreciable, 
(anch, the woman's perſon at the time of its coming into propriety,) 
muſt, in a ſuperior degree, be capable of being, a compenſation-far a 
thing not appreciable, . wh woman 8 ans at the oP of 
the deſtruction of arme mui gBere 5 [ "acl 


Ir a woman ſay to has busbend «6 "Grave, me e Khools fart bye is in 
* my hand,“ and he agree, and it ſhould afterwards appear that ſhe 
had nothing in her hand, divorce takes place; but nothing remains 
incumbent upon the woman, as ſhe; has not deceived her huſband by 

any ſpecific mention of property: but if the were to ſay grant me 

** Khoolg for the property in my hand, and he agree accordingly, and 


it ſhould appear that ſhe had nothing in her hand, ſhe muſt in this 


caſe return to him her dower, becauſe ſhe has deceived him by a ſpe- 
cification of property which did not exiſt; and hence he does not ap- 
pear to conſent to a relinquiſhment of the connubial propriety, without 
a return, and the woman cannot be legally bound to give the thing 
ſpeciſied, or its value, as its kind or ſpecies is unknown; neither can 
ſhe be laid under any legal obligation to render the eſtimated, value of 
her perſon, (that is, her proper dower, ) becauſe, in the, circumſtance 
of the deſtruction of the connubial propriety, 7hat is not appreciable; it 


is therefore fixed that there remain incumbent upon her whatever the 


Cale of 
Aboola in lieu 
of an ab · 


ſconded ſlave. 


huſband may have given in lieu of his attaiument of the propriety, in 
order that thus he may be ſhielded from injury.— If, moreover, a 
woman ſay to her hufband . grant me Khoola for the Dirms in my 
hand,“ and he agree, and it afterwards appear that ſhe had nothing 
in her hand, he has a claim n her for three Dirm.— The proofs are 
here taken from the as 


Ix a man enter into an agreement of Khoola with his wife, in lieu 


of an ande ſlave, on the condition that, if the llave be recoyered, 
WES 
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the ſhall make him over to the huſband, but if not, ſhe ſhall not be 
anſwerable; yet ſhe is not releaſed from reſponſibility, and it remains- 
incumbent upon -her either to make delivery of the flave or of his 
value, becauſe an agreement of 'Xhool/a is of a reciprocal nature, 
(whence it is requiſite that the recompence be received on the part of 
the huſband;) and the condition of releaſe from reſponſibility agreed to 
by the parties is diſapproved, and conſequently void; but yet the ho 
is not ſo, as it is not rendered void by involving an invalid condition. 
Analogous to this is a caſe of marriage; — for if a man marry a woman, 
agreeing to give, as her dower,; an abſconded ſlave, on the condition 
that if he be recovered he ſhall be made over to her—but if not, 
that the huſband is not to be anſwerable; yet the huſband is not re- 
leaſed from reſponſibility, and it remains incumbent upon him either 
to. deliver to. his wife the ſlave ANF ths when able ſo to do, or to pay 


her his Nele | 
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thouſand Dim, and he. Pronounce- a. Angle divorce, there re- Ad for a ſpe- 
mains incumbent upon her one third of the thouſand Dirms, becauſe, ed ſum. 
in requiring three divorces for the whole ſum, ſhe has required each. 
divoree, ſeparately, for the third of that ſum.—It is however to. be: 
obſerved that the fingle divoree nue in this t 10 enge 
as ace A avs nv 


\ vhrud BoA) > 19: E D 
im A ber kulband Senn me „ en abun * 

ing ymone thouſand Dim and the huſband give her one divorce, 
nothing is incutmbent upon the woman, according to Hunegſu, and 
the huſband is at liberty to take her back: The two diſciptes fay that 
a divorce irreverſible takes place in return for one third af the thouſand 
Dirms, becauſe the erpreſſiom upon payment: , is the ſame as the 
word for“ in contracts of exchange. The argument of Hanau is! 
that the expreſſion upon payment is a condition, and the thing con- 
ditioned cannot be divided according to the parts of the condition 

x itſelf : 
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itſelf : contraty to the word (t for,” as that is uſed to expreſs a r#turn, 


and as the property is not due, divorce * (and conſequenthy re- 


ver/ible) remains. 


7 bs 
4 3% \ © 
” * . * * 


Ir a man ſay to his wife divorce yourſelf thriee, for (or upon 


* payment f) one thouſand Dirms, and ſhe pronounce upon herſelf 


one divorce, no effect whatever takes place, becauſe the huſband is 
not deſirous · that ſhe ſhould become ſeparated for any thing ſhort of the 
whole fun ſpecified: contrary to a caſe where the propoſal comes 
from the wife, (as in the preceding inſtance,) becauſe, as ſhe there 
appears to be defirous of procuring ſeparation from her huſband at the 
whole expence ſpecified, it follows that ſhe is Gs to Pore it, 


at the third of that expence —_ a — 


Ir a man gay to his wife ** you are divorced upon payment of one 
s thouſand Dirms,”” and the agree, divorce takes place upon her, and 
the huſband has a claim upon her for the thouſand Di-ms, in the ſame 
manner as where a man ſays * you are divorced'for a thouſand Dirms,” 
and the wife conſents, in which caſe divorce takes place, and one 
thouſand Dirms are incumbent upon her: but it is to be obſerved that 
in both caſes the woman's aſſent is a condition, becauſe the words of the 
huſband . you are divorced for one thouſind Dirms,” mean yo 
are under divorce in return for one thonſand Dirms due from you 


„to me,” - and his words you are divorced pon payment of one 
«© thouſand Dirms,"” mean you are under divorce on condition that 


one thouſand Dirms be due from you to me, and the return cannot 
be. made incumbent upon her without her aſſent; moreover, a circum- 
ſtance ſuſpended upon a condition cannot take place until the condition 


be. previouſly fulfilled, wherefore the effect in this caſe depends upon 


her agreeing to what is propoſed, - "Apd here the divorce 1s e 
n. reaſon e * (24136 7 


Ir 
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Ir à man fay to his wife you are divorced, and there is againft 
« you a thouſand Dirme,“ and ſhe confent,—or, if a man fay to his 
ſlave “you are free, and there is againſt you a thoufand Dirms," 
and the flave affent,—the flave is free, and divorce takes place upon 
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the wife, but nothing remains incumbent upon either, according to 


Haneefa :—the rule is alſo the ſame if they were not to aſſent.— The 


two diſciples ſay that the ſum ſpecified is incumbent upon them, 


where they aſſent; but that, if they do not affent, neither divorct 
nor emancipation take place; for they argue that the latter part of the 
huſband's addreſs is ſuch as is uſed in bargains of exchange; and a 
contract of Khool/a, or of Kitibat, being a contract of exchange, is 
therefore to be confidered as ſuch ;—as in hire, for inſtance, where if a 
man fay to another ** carry this burthen, and there is a Dirm for YOu, .. 
it is the ſame as if he were to ſay © carry this burthen for a Dirm.” 
—To this Haneefa replies that the latter part of the ſentence has a ſe- 
parate and detached ſenſe, and therefore is not to be connected with 
the preceding part, unleſs there be ſomething to ſhew that it is ſo;— 
but here nothing exiſts to evince ſuch connexion, becauſe divorce and 
manumiſſion are frequently produced without any fubſtantial return: 
—contrary to caſes of ale, or of hire, as neither of theſe are to be 
conceived without a ſubſtantial com e q 


Ir 4 man ſay to his wife ** you are divorced for a thouſand. Dirms, 
on a condition of option to me (or, to you) for three days,” and 
ſhe conſent, the option is invalid, where it is reſerved to him, but 
valid where it is reſerved to her; and if ſhe reje& his propoſal within 
the three days, the Khoolg is null; but if ſhe do not reject it within 
that time, the divorce takes place, and the ſum ſpecified by the huſ- 
band becomes incumbent upon her.—This is the doctrine of Hanegſa. 
The two diſciples fay that the option is null in either cafe, and that 
dvorce takes place upon the woman, and the ſum ſpecified becomes 
incumbent upon her, becauſe option is uſed for the purpoſe, of diſ- 


VoL. I. 2 and 


ſolving a contract, or other agreement, after it has been concluded, 
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and not for preventing the execution of it; and the act of the man, or 
of the woman, implying propaſal on the part of the former, and ac- 
ceptance on that of the /atter, does not carry with it di/o/ution on either 
part; his propoſal does not, as it is a Yameen, or ſuſpending vow, on 
account of its/involving a condition and a conſequence, (namely, the 


ſuſpenſion of divorce upon the woman's conſent;) and a vow is in it- 


ſelf incapable of effecting diſſolution; nor does her acceptance, as that 
is the condition of the vow, and as the vow is in itſelf incapable of ef- 
fecting diſſolution, ſo is the condition; and ſuch being the caſe, the 
reſerve. of option on either part is null.—The argument of Haneefa 18 
that Khoola on the part of the woman ſtands as a ſale, ſince it is a 
transfer of property for a return, and accordingly, if it proceed firſt 
from the wife, by her ſaying to her huſband © divorce me in return 
for one thouſand Dirms, on a condition of option to me (or, 10 you). 
<« for three days,” and ſhe afterwards retra& before her huſband ſig- 
nifies his conſent, her retractation is approved, on which account it is 
reſtricted to that Malis, or ſituation, and does not extend beyond it, 
that is, if ſhe riſe from her ſeat before her huſband ſignifies his aſ- 
ſent, it becomes null; the condition. of option 1n it therefore, when 
proceeding from the wife, is approved ; but when. it proceeds from 
the Suſband, the condition of option is not approved, becauſe it is then 
a vow, wherefore his retractation of it is not approved, and it con- 
tinues in force beyond the May/is ; and as it is a vow on the part of the 
Huſband, he can have no option, ſince a vow does not admit of op- 
tion. Let it be alſo obſerved that the caſe of a ſlave, with reſpect ta 
manumiſſion, is the ſame as that of a wife, with reſpe& to divorce; 
—that is to ſay, manumiſſion for a conſideration is an exchange, 
on the part of a ſlave, the ſame as divorce for a return, on the part of 


a wife. N 
Is a man ſay to his wife I yeterday divorced you for a thouſand 
* Dirms, but you did not conſent,” —and the woman reply that ſhe. 


did conſent, the aſſertion of the huſband is to be credited: but if a man 
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fay to another * I yeſterday ſold you this ſlave for a thouſand Dirms, 
e but you did not conſent, and the other reply that he d conſent, 
the aſſertion of the purchaſer is to be credited. The reaſon of the 
difference between theſe two caſes is that divorce for a compenſation 
is a yow, when proceeding from the huſband, and his acknowledg- 
ment of his having made the propoſal does not neceſſarily imply an 
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acknowledgment of the condition having taken place, as the vow | 


holds good independant of that circumſtance, whereas /a/e cannot be 
effected without the conſent of the purchaſer, and hence an ac- 
knowledgment of ſale neceſſarily implies an acknowledgment of 
that circumſtance without which ſale cannot exiſt, namely, 
conſent, and the ſeller's denial of that circumſtance is a contradic- 


tion to his previous acknowled ment, and en not to be 


creator 


A MoBirar, or mutual diſcharge, (ſignified by a man ſaying to 
his wife © I am diſcharged from the marriage between you and me,” 
and her conſenting to it,) is the ſame as Xhoo/a,—that is to ſay, in 
conſequence of the declaration of both, every claim which each had 
upon the other drops, ſo far as thoſe claims are connected with their 
marriage. This is the doctrine of Hanegſa. Mohammed ſays that no- 
thing is done away by either except what is particularly mentioned by 
both the huſband and the wife. Aboo Yooſaf unites with Mohammed, 
as to the Khoo/a, but with Haneefa as to the mutual diſcharge. —The 


argument of Mohammed is that mutual diſcharge and Khoola are con- 


tracts of exchange, in which the circumſtances ſpecifically ſtipulated 
are alone regarded, and not thoſe which are not ſtipulated. —The ar- 
gument of Aboo Yooſaf is that the word Mobdrat, from its grammatical 
form, bears a reciprocal ſenſe, and therefore requires that the diſ- 
charge be equally eſtabliſhed on both ſides; and this is general; yet 
the diſcharge is in this caſe reſtricted to thoſe rights connected with 
marriage, as the deſign proves it to be fo; but Khoola only requires 
that the woman be freed from the reſtraint of her huſband ; and as that 
3-03 ls. 
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a man contracts his infant daughter to another,) for that is valid, be- 
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is obtained by the diſlolution of the marriage, it does not require that 
all its effects be terminated. The argument of Hanr is that 
Khoola bears the ſenſe of ſeparatiou, and that is general, the fame as a 
mutual difcharge, and conſequently marriage is thereby terminated, 
together with all its rights and NO the {ame as Wr 
charge | 


Ir a father tranſa& a Khoo/a with the huſband of his infant daugh- 
ter, agreeing to pay the conſideration out of her property, the Khoolz 
is not valid with reſpe& to her, becauſe this exhibits no regard for her 
intereſt, as her perſon is not appreciable in the d/o/utron of a mar- 
riage, whereas the conſideration is ſo: contrary to marriage, (as where 


cauſe the woman's perſon, on entering into a marriage, is appreciable: 
—and the woman's perſon not being appreciable in the diſſolution of a 


marriage, the Khoo/a of a wife ſick of a mortal illneſs is conſidered as 


proceeding from the third of her property; but being appreciable upon 
entrance into a marriage, if a man fick of a mortal illneſs were to 
marry a woman on a proper dower, it is confidered as coming from 
the whole of his property. —The Khoola, therefore, being illegal, 
the dower of the infant does not drop, nor does the huſband ac- 
quire any right to her property. — There are two traditions with 
reſpect to the act of the father occaſioning divorce in this in- 
ſtance; according to one divorce does take place; but according 
to the other it does not; the former, however, is the better 
opinion, becauſe the Khool/a is a ſuſpenſion of divorce upon the 
conſent of the father, which is the ſame as upon any other con- 
dition. 


Ir a father tranſact a Khoola on the part of his infant daughter, 
for a certain ſum, engaging to hold himſelf reſponſible for the pay- 
ment, the Khoo/a is valid, and the ſum ſpecified becomes incumbent 


upon him, becauſe the engagement even wa a ſtranger for the conſi- 
deration 


* 


* 


cukr. VIII. 7 IVOR CE. 


deration of Kool is valid, and conſequently that of a father 
in a ſuperior degree: in this inſtance alſo the infant's dower does not 


drop, as the father has no authority with reſpect to the relinquiſhment | 


of it, —And if the father were to ſtipulate that his daughter is to be 
reſponſible for the ſum ſpecified, this will depend upon her conſent 
where ſhe is competent, (that is, capable of comprehending the na- 
ture of her ſituation, and that of the preſent tranſaction, and pro- 
nouncing upon them;) and if ſhe conſent, divorce takes place, on 
account of the condition being fulfilled upon which it is ſuſpended: 
but the ſum ſpecified (or confideration) 1s not incumbent upon her, as 
an infant is incapable of undertaking the diſcharge of any pecuniary 
obligation; and if the father conſent on his daughter's behalf, there 
are two traditions concerning it; according to one, divorce does not 
take place until ſhe ſhall eventually expreſs her conſent ; and accord- 
ing to another, divorce takes place independant of it; but here the 
compenſation agreed for is not incumbent upon her at all events. And 
in the ſame manner, if a father, tranſacting a Khoo/a on the part of 
his infant daughter, agree that the compenſation ſhall conſiſt of her 
dower, and he happen not to be ſurety for the fame , the validity of 
the K hoolu depends upon the daughter's conſent, which if the declare, 
divorce takes place; but yet her dower does not drop: and here alſo, if 
the father conſent on his daughter's behalf, there are two traditions 
concerning it, as already ſtated: if, however, he be ſurety for the 
dower, amounting to one thouſand Dirms (for inſtance,) divorce 
takes place, becauſe the condition (namely conſent) is exiſting; and 
five hundred Dirms only are incumbent upon him, according to a fa- 
vourable conſtruction of the law. Analogy would ſuggeſt that he is 
liable for the whole thouſand, upon this ground,, that where an adult 
woman tranſacts Khoo/a on her own behalf, before conſummation of 
the marriage, for any ſpecified ſum, (ſay one thouſand Dirms,) and 
her dower be alſo one thouſand, the whole ſum is incumbent upon 


* Sce Book of Marriage, Chap. III. 
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her, and is diſcharged by five hundred dropping from her dower, and 
her paying the other five hundred out of her own property: but 
according to the more favourable conſtruction of the law, nothing 
whatever is incumbent upon her, becauſe the intent of the huſband, 
in the tranſaction, is merely to free himſelf from the obligation of her 
dower ; and this end being obtained, nothing beyond that remains in- 
cumbent upon her. | 


CHA FIZ: 


Of Zihar. 


Definition of *T HE word Zihdr is derived from Zibr, the back.——In the language 


the term, 


ſulman, of ſound mind, and mature age, that pronounced by a Zimmer 


of the law it ſignifies a man comparing his wife to any of his female 


relations within ſuch prohibited degree of kindred, whether by blood, 
by foſterage, or by marriage, as renders marriage with them invari- 
ably unlawful, —as if he were to ſay to her, [by a peculiarity in the 


Arabic idiom, ] “ you are to me like the back [Zhr] of my mother.” 


It is eſſential to Zihdy that the perſon compared be the wife of the 
ſpeaker, inſomuch that Z:hir does not apply to a female ſlave; and 
competency to pronounce Zibar appertains only to one who is a Muſ- 


or an infant being nugatory; and its effect is to prohibit the perſon who 
pronounces it from carnal connexion with his wife, until he ſhall have 


performed an expiation. 


onA. Xx. DIVORCE. 
Ir a man ſay to his wife „you are to me, like the back of my 


mother, ſhe [the wife] becomes prohibited to him, and his carnal 
connexion with her is unlawful, as well as every other conjugal fa- 


facred writings. 


In times of ignorance (that is, before the eſtabliſhment of the 
Muſſulman faith,) Zihdr ſtood as a divorce; and the law afterwards 
preſerved its nature, (which is prohibition,) but altered its ee to a 
temporary prohibition, which holds until the performance of expia- 


tion, but without diſſolving the marriage.—The reaſon for this is. 


that Zibdr is an offence, as being a declaration founded upon a falſe- 


hood, and which amounts to a di/owning or denying of the wife; and: 


therefore finds its proper puniſhment in her being rendered unlawful 
to him who pronounces it, by a prohibition which cannot be removed 


but by his performing expiation: and as carnal connexion becomes 
prohibited by Z:hdr, ſo do all its accompanying privileges, ſuch as. 
kiſſing, touching, and other familiarity, leſt the huſband be tempted, 


to the commiſſion of the carnal act; in the ſame manner as is the rule 


with reſpect to relations within the prohibited degrees, with whom. 
not only the carnal act itſelf, but alſo every familiarity which leads to 
the commiſhon of it, are prohibited: contrary to that reſpecting Wo- 
men faſting, or in their courſes, with whom although the commiſſion. 
of the carnal act itſelf be prohibited, yet other liberties are not ſo, as 
thoſe ſituations are perpetually recurring to them, and if ſuch a rule 
were to hold, it would operate as an almoſt continual reſtraint upon 
them; whereas, with reſpe& to women under Zihar, or within the: 


prohibited degrees, this is not the caſe.. 


Ir a man, having pronounced Zih4r upon his wife, have carnal 
connexion with her before he makes expiation, it behoves him to re- 
pent and pray forgiveneſs from Gop; but nothing is incumbent upon 
tum, except the expiation on account of his Zihar, as before, and. 
that 
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thus commanded one who had committed the carnal act with his wife 


Z.ihar cannot 
_ occaſion di- 
VOrce, 
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riſon with 
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the whole 
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* * ſpecified portion. 


that does not take place, as the law of divorce is broken through in 


be ſeen.— And Zibdr is in the Yame manner eſtabliſhed, by the 


fifters, and aunts, and fofter-mothers, who are invariably prohibited, 
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that he refrain from any repetition of the carnal act with her until he 
perform ſuch expiation, becauſe it is related of the prophet that he 


after Zibar, and before expiation; from which tradition it appears 
that nothing more is incumbent, (in conſequence of the commiſſion 
of the carnal act before expiation,) for if it were ſo, the prophet 
would ſomewhere have mentioned it.—Let it be obſerved that from 
the words of the huſband . you are to me like the back of my mo- 

ther,“ nothing but Zzhar is eſtabliſhed, becauſe the term employed 

expreſsly ſignifies Zibdr; and if he ſhould intend divorce by it, yet 


this particular“, and conſequently Z:h4r does not admit of divorce 
being intended by it, 


Ir a man fay to his wife you are to me like the belly of my 
* mother,“ or ** the thigh,” or ©* the pudendum,” —Zijhdr is thereby 
eſtabliſhed, as Zihar ſignifies the likening of a woman to a kinſwoman 
within the prohibited degrees, which interpretation is found in the 
compariſon being applied to any of the parts or members improper to 


likening of the wife to any other kinſwoman within ſuch prohibited 
degree as that marriage with them is at all times' unlawful, ſuch as 


as well as a natural mother. And ſo alſo, if a man ſay to his wife— 
« your head is to me like the back of my mother, or your puden- 
© dum,” or your wait, —becauſe by theſe*the whole perſon is 
figuratively expreſſed: and fo alſo if he were to fay—** your half, or 
„your third, —becauſe in this caſe. the effect is eſtabliſhed in a dif- 
fuſive portion . and conſequently extends to the whole perſon, be- 


That is to ſay, Zihdr has been made, by the law, a thing diſtin& and ſeparate from 


divorce, and ſubject to a rule peculiarly applicable to itſelf, 


+ TFoozoo Shas is here rendered a di Fiſive portion, in oppoſition to Foozod Mayeen a 
cauſe 
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cauſe, as the diffuſive portion of any thing is a proper ſubject of all 


_ other acts, ſuch as purchaſe ſale and ſo forth, fo is it of divorce; but 
divorce being incapable of diviſion, is neceſſarily eſtabliſhed in the 


whole perſon; and as Z ibar reſembles divorce, it Ly" like di- 


vorce, extends to the whole alſo. 


WHERE a man | fays to his wife you are to me like my mother,” 
it is requiſite that his intention be examined into, ſo as to diſcover the 
true predicament in which the wife ſtands; and if he declare that his 
meaning was only to ſhew reſpect to his wife, it is to be received ac- 
cording to his explanation, becauſe in ſpeech reſpect may be ex- 
preſſed by a general compariſon; or, if he declare his intention to have 
been Zihdr, that is accordingly eſtabliſhed, for here appears a com- 
pariſon with the whole perſon of his mother, in which her bach is 
included; but as that is not expreſsly mentioned, the ſpeaker's inten- 
tion is requiſite to eſtabliſh it; and if he declare his intention to be 
divorce, a divorce irreverſible takes place, as his comparing his wife 
with his mother is likening her to one who is prohibited to him, and 
is therefore the fame as if he were to ſay you are prohibited to me, 
thereby intending divorce: but if he declare that he had no poſitive 
intention, neither Zibar nor divorce are eſtabliſhed, (according to Ha- 
neefa and Aboo Yooſaf,) becauſe the addreſs bearing the conſtruction 
of reſpect, muſt here be taken in that ſenſe, as being of leſs importance 
than any other. Mohammed ſays that Zihdr is eſtabliſhed independant 


of intention, becauſe, a compariſon of the wife with a //mb or mem- 


A * 
compariſon 
takes effect 
according to 


the huſband's 


explanation; 


ber of the mother occaſioning Zibar, it follows that, where it is made 


with the whole, Zihdr is eſtabliſhed a fortiori.— With Aboo Yoofaf, if 


the intention of the huſband be merely prohibition, an Aila only is 
eſtabliſhed, becauſe the prohibition by Aila is leſs rigorous than by 


Zibdr. With Mohammed, on the contrary, Zibur is eſtabliſhed: 115 
argument is taken from the Arabic. | | 
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and the ſame Ir a man ſay to his wife ny you are to me prohibited, like my 


of a compari- 


ſon in point mother, intending either Zihdr or droorce, it takes effect accord. 
of probibitie. ing to his intention, as this addreſs may be taken in either ſenſe, —in 
that of Zihdr, as being a compariſon, and in that of divorce, as ex- 
preſſing prohibition, ſtrengthened by the compariſon. In this caſe, 
however, if he have no intention, according to Aboo Yooſaf, Aila is 
eſtabliſhed, —and, according to Mohammed, Zihdr,—as in the preced- 
ing caſe.— And if he fay you are to me prohibited like the back of 

my mother,“ and thereby intend divorce or Aila, yet nothing but 
Zihdr is eſtabliſhed, according to Haneefa.—The two diſciples fay ' 

that whatever he may intend is eſtabliſhed, as prohibition equally im- 
plies either Aila or divorce: according to Mohammed, however, where 
divorce is the intention, no Zibar is eſtabliſhed; whereas, according 
to Aboo Yooſaf, divorce and Zzihir are both eſtabliſhed together, (that 
is, divorce is eſtabliſhed on account of the intention, and Zibdr on ac- 
count of the term Zibr [back | being expreſsly mentioned, as was ſtated 
; in its proper place.) The argument of Haneefa is that the words above 
. recited expreſsly ſignify Zihdr, and therefore do not bear any other ſenſe; 
| and the word prohibited, which is introduced there, relates ſolely to 
the prohibition by Zzhdr as prohibition is of various kinds, of which 
that by Zihur is one, and is on this occaſion preferred, on account of 
the accompanying compariſon with the Sac of the mother; and all 
other kinds of prohibition being only conſtrudirve, and that by Zibur 
Poſitive, the prohibition to which the word . prohibited“ aludes, is to 

be taken as relating | ta the Zibdr only 
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Zibdr has no Zuni is not eſtabliſhed with reſpect to any but the wk of the 
—_— ſpeaker, inſomuch that if a man pronounce a Z:44r upon his female 
wife, ſlave, it has no effect, for various reaſons ;—F1RsT, Gob has ſaid, — 
„ MEN WHO PRONOUNCE Zihdr UPON THEIR WOMEN,” — where, by 

- women is underſtood wives; SECONDLY, the legality of a fernale flave 


is of a ſecondary or dependant nature, and that of a wife of a primary 
| 6 or 
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or original nature, and hence thoſe two perſons WE" not be cenlband. 


ed; THIRDLY, Zihdr js an imitation of diyorce, and divorce does not 
take place _ a ſlave. n 


Ir a man marry a woman without her conſent, and pronounce a 
Zibdr upon her before that be obtained, and ſhe afterwards ſignify her 
conſent, the Zihar is void, becauſe the huſband, in making the com- 


pariſon, faid no more than what was, at that time, ſtrictly true, 


of her. 


OzJzcrTIoNn.—lt would here appear that the validity of the Zibdr 
remains fuſpended upon the woman's conſent to the marriage, in the 


uſurper reſts upon the conſent of the proprietor, (that is to ſay, where 
a perſon purchaſes a flave of the uſurper of him, and emancipates him, 
the validity of his emancipation depends upon the proprietor's aſſenting 
to the fale,) becauſe Zibar is a right of poſſeſſion by marriage, 


property. 


ReeLy,—The validity of the Zih4r is not "aſpeada upon her 


conſent to the marriage, becauſe Zihdr is not one of the rights of 
marriage, as it has no place in the ordinances of the law *, whereas 
matrimony has a place in them, and that which is not of the law is 
incapable of appertaining as a right to that which is one of its ordi- 


nances: contrary to the caſe of manumiſſion proceeding from the 


purchaſer of a ſlave out of the hands of his uſurper, as manumiſſion is 
a right of property. 


* That is, there are no particular rules inſtituted for it in the Koran, the laws re- 
'peCting it being taken from the Senna. 
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and hence what he ſays does not amount to a diſowning or denying. 


ſme manner as the manumiſſion of the purchaſer of a ſlave from an 


in the ſame manner as manumiſſion is 4 right of POT by right of | 
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Wurz a man addreſſes all his wives. collectively, ſaying ye 
<« are to me as the back of my mother, Zzhdr 1s eſtabliſhed with 
reſpeC to every one of them, he having on this occaſion applied the 


individual to E ihdr to them all indiſcriminately,—as in divorce, where if a man 


whom it is 
addreſſed. 


direct a ſentence of divorce to the whole of his wives collectively, it 


takes place upon the whole. And here an expiation is incumbent 


upon him, on account of each wife reſpectively, becauſe prohibition 


has been eſtabliſhed with reſpect to each; and expiation is ordained 


for the purpoſe of terminating and aboliſhing the prohibition ;. and 
where that is numerous the expiation muſt be ſo likewiſe, accord- 
ing to the number of prohibitions :—contrary to a caſe where a man 


pronouiices an Aila (or vow of four months abſtinence from carnal 


connexion) upon all his wives collectively, and breaks his vow by 
having carnal knowledge of them within the four months, for here 


a ſingle expiation only is incumbent upon him, becauſe in this caſc 


A Zihar may 
be expiated 
by the eman- 
cipation of a 

flave, &c. 


expiation is incumbent upon him out of reſpect to the honour and 
greatneſs of the name of Gop; and his name, in a vow of Ala, is 
mentioned once only, as it is pronounced by the man faying to all his 
wives by Gop I will not have carnal connexion with you.“ 


SECTION. 


Of ExXPIATION. 
Tun expiation of a Zibar may be effected by the emancipation of 
a flave;—or if, from not being poſſeſſed of ſuch ſlave, this mode be 


impraCticahle, it may be effected by a faft of two months ſueceſ⸗ 
fively; 
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ſively *; or if the ſtate of the health do not admit of ſuch faſt, by 1 


diſtribution of victuals to ſixty poor men]; becauſe a paſſage which 
occurs in the Koran, reſpecting expiation, demonſtrates the obligation 
of performing it in one or other of thoſe ways: but the expiation is 
ſuppoſed to precede a man's touching his wife, after having pronoun- 
ced a Zrihdr upon her: in expiation by manumiſſiun or faſting this is 
evident, becauſe the text relates to that; and ſo alſo in expiation by 
the diſtribution of victuals to the poor ;—becauſe by expiation prohibi- 


tion is terminated, wherefore it is neceſſary that the expiation be firſt 


made, in order that carnal connexion may be lawful.. 


Fr ſuffices for an expiation that a. ſlave be hls whether that 
ſlave be an infidel or a Muf/u/man, an infant or an adult, a male or a 
female, becauſe the word Ra#6a, in the Koran, applies equally to all 


of theſe, as it ſignifies one who 1s-poſleſſed, in right of property, by 
another, under any deſcription whatever.—Shafei-lays that the eman- 
cipation.of an infidel does not ſuffice as-an expiation, becauſe this is a 


right of Gor, which cannot lawfully be expended upon one who, - as 

being an infidel, is his enemy; like Zatdt, which is a right of Gon, 
and the diſburſement of which upon infidels, as being the enemies 
of Gop, is therefore illegal. To this our doctors reply that the: 
emancipation of a ſlave ¶ Rat ba] is what is mentioned in the text, and 
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ſuffices, 


that is fulfilled by the manumiſſion of an infidel: and as to what + 


Shafei advances, of expiation being a right of Gop, and therefore not 


to be expended upon his enemies, it may be replied that the intention 


of the expiation is to render the ſlave equal to the fulfilment-of ſuch 
duties as relate to Gop, that is to ſay, of Zakdt, pilgrimage, bearing 


evidence, fighting for the faith, magiſtracy, and ſo forth; and if the. 


ſlave be not a Muſſulman, and continue an infidel after manumiſſion, 


By Satom, or faſting, is here and elſewhere underſtood an abſtinence from food 


and every carnal enjoyment from the riſing to the ſetting ſun of each 1 within the pre- ad 


ſcribed term. 


thereby 
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thereby enhancin g his crime of infidelity, and precluding himſelf from 
receiving thoſe advantages which he was qualified to enjoy through 


his freedom, it is to be attributed to the error of his . and not 


to any defect in the act of the expiator. 


Ir is not ſufficient, as an expiation, to emancipate a flave who is 
blind, or maimed of both the-fellow-members, whether hands or feet, 
becauſe here ſuch a ſlave is utterly deprived of one of his bodily en- 
dow ments either of ſceing, carrying, or walking, and the privation of 
any one advantage in a ſlave. renders the manumiſſion of him inſuffi- 


cient as an expiation, ſince a perſon in ſuch a ſtate is accounted dead: 


but where the privation is not entire it does not forbid the validity of 


the expiation, and hence it ſuffices for that purpoſe to emancipate a 


ſlave who 1s blind of one eye, or maimed of one hand or foot, or of 


an hand and foot from oppoſite ſides, as this amounts not to an abſo- 


lute privation of one of the advantages, but only to a defe#: the caſe 
however is otherwiſe where he is maimed of a hand and foot upon the 
ſame fide, for in this caſe his emancipation would not ſuffice, as this 
amounts to a privation of the advantage of eva/king, ſince, without 
the aſſiſtance of the hand upon the lame fide, that is 1 


cable. 


Ir ſuffices, as an expiation, to emancipate a deaf ſlave. Analogy 
would ſuggeſt that this is not ſufficient, as the flave is here deprived 
of one faculty; but it is admitted as ſufficient, upon a favourable con- 
ſtruction of the law, as the radical faculty ſtill continues, ſince one 
who is conſidered as deaf may yet be capable of hearing what is ſpoken 
aloud: if, however, he cannot hear at all, (as where a perfon is born 


a perfectly Ag his emancipation does not ſuffice. 


but not that 
of one who 
has loſt both 
bis thumbs, 


Ir does not faffice, as an expiation, to emancipate a ſlave who has 
loſt both his thumbs, as his power of carrying, which is one of his 


bodily endowments, is in that caſe deſtroyed. 
NE1THER 


cn IK DIVORCE. 


Nx HER does it ſuffice to emancipate a ſlave who is inſane, be- 
cauſe no uſe is to be derived from the members of the body unleſs they 
be informed with reaſon, and therefore a privation of reaſon amounts- 
to a privation of all the corporal endowments: but if the ſlave be one 
who is inſane only at intervals, his freedom ſuffices for an expiation, as 
this circumſtance is not an utter privation of the faculty, but only a 
defect in it, which does not prevent the ſufficiency. 


Fr does not fuffice, as an expiation, to emancipate a Modabbir, or 
Am Walid, as ſuch are eventually entitled to their freedom, and hence 
their bondage is incomplete; — and ſo alſo of a Malãtib who has ful- 
filled his contract of Kuabat in part, becauſe in this caſe his freedom 
muſt be accounted as in return for the, part of his ranſom already re- 
ceived, and conſequently does not ſuffice for an expiation, as that is 
an act of piety, in which ſpecrahty is eſſential.— It is recorded as an 
opinion of Haneefa that the releaſe of this Mo&4716 is ſufficient, as 
bondage is found to exiſt in him in every ſhape, and accordingly the 
contract of Kitdbat admits of being annulled : contrary to Am 
Walids and Modabbirs, as a Tadbeer or Mieelad cannot be can- 
celled. 


IF a perſon who pronounces Zibdr emancipate, for expiation, a 


Mok4tib who has not paid any part of his ranſom, it ſuffices —Shafei 
ſays that it does not ſuffice, becauſe the Motdtib is a claimant of free · 
dom, in virtue of the contract of Kiz4bat, and is therefore the fame 
as a Modabbrr.—The argument of our doors is that bondage exiſts in 


a Mo#4tib in every ſhape,. becauſe the contract of Nitabas is capable of 
annulment; and alfo, becauſe the prophet has declared a MoxATIB. 


* 15 @ ſlave as long as a fingle DIRM remains due from him. 
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Am Walid, 
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Ir a man ourchaſe his father or his ſon, intending expiation there- That 


by, it ſuffices, —Shafei ſays that it does not ſuffice ;=the ſame differ- 
5 ence 


cured for _ 
rent or 


child ſuffices; 
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ence of opinion ſubſiſts in the caſe of n. of a ameen, n * 
recited at: large 1 in treating of V0ws. Try 


oy; Ir a man, being rich, emancipate his half of a coparcenary ſlave, 
2 and then indemnify his partner for the value of the remainder, this 
does not ſuffice for an expiation with Hanegfa.— The two diſciples 

hold that it ſuffices, becauſe the expiator, becoming poſſeſſed of his 

partner's ſhare by indemnifying him, does in effect emancipate a 

Alave who is entirely his own property: — but it were otherwiſe if the 

.expiator be poor, as in this caſe it is incumbent upon the ſlave to per- 

form Siayet, or emancipatory labour, for the partner's ſhare; and 

hence the emancipation is, ſo far, for a return. The argument of 

_ Haneefa is that in this caſe the emancipation is defective in the pro- 

portion of the partner's ſhare, until the tranſition of the property in it 

to the emancipator be effected by his indemnifying the other partner, 


and this circumſtance forbids its ſufficiency for an expiation. 


The partial Ir a man emancipate half of his own ſlave, as an expiation, and 
po pg” dne afterwards emancipate the remainder for the ſame purpoſe, it ſuffices, 
Gs as this amounts to no more than emancipating him by 2 ſentences 
emancipation inſtead of one; and the defect which appears in the ſecond half on ac- 


nainder,) Count of the fit half being already free is nat regarded, ſince this de- 
—— fect has been induced upon the expiator's property, in conſequence of 
his emancipating it an account of expiation, and a defect like this is not 

regarded; but is conſidered in the ſame light as when a man, having 

thrown a goat on its ſide for the purpoſe of ſacrifice, happens to direct 

his knife into the animal's eye, ſo as to render it defective, which is 

not regarded, the ſacrifice af the goat. being ſtill lawful, as the defect 

has befallen the property. on account of Sacrifice : : contrary. to the pre- 

ceding caſe, becauſe there the defect appears in the property of the 

ather partner. This proceeds upon the tenets of Haneefa.—With 

the two diſciples manumiſſion is indiviſible, and conſequently the 
emancipation 
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emancipation of an half i is, in effect, the emancipation. of che ble 
ſlave, ſo that it is not confidered in that Fe as proceeding. from 
two ſentences. 
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t not if 


Ir a man © half ks > APY as an in ee Zibdr, an 3 21 


then have carnal connexion with the wife upon whom he had a ne 


xion take 


lacebetween 


nounced the Zihdr, and afterwards emancipate the other half, it is not the rwoeman- 


valid as an expration, \ according to Haneefa;. becauſe. he 
manumiſſion admits of diviſion, and the condition of its ſufficiency, in 
the ſacred writings, is that it be performed before the man touch his 
wife; but here the emancipation of one half takes place after touch- 
ing. With the two diſciples, on the contrary, the emancipation of 
an Half amounts to an emancipation! of the / ahole,;, wherefore the 
emancipation in this caſe e to et ANY: 8 3 che Nen $72 
1 e 24, CN. bng N 0 
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holds that Tone. 


Ir the 2 1 a Zul bo not t pofſefled of a flave, his — maps 
expiation may be made by faſting'for two ſueceſſive months, provided | nn X 
months; 


thoſe do not include the Ramadu, nor the feſtival of Firtir *, not the 
days of Nihr + or Taſbree . The faſt muſt be ſucceſſtue, (that is, 
uninterrupted,) becauſe it is thus expreſſed in the text; and it is a 
condition that the Ramzd4n be not included; becauſe the abſtinence 
obſerved in that period is not counted in expiation; for if it were to 
be ſo counted, this would in effect induce the annulment of a thing 
ordained by Gon; and it is alſo a condition that the feſtival of Fitbir, 

and the e 5 Nibr 1 I foros, be not incinded, as 49 
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being ordained He Yar way extraordinary abflinence in them 3 is _ 
bidden. 


er 


Ir the expiator, either wilfully or through forgetfulneſs, i in the 
nigbt, or from the latter cauſe, in the day time; ſhould” during the 


term of expiation have carnal connexion with the wife upon Whom he 


had pronounced the Zibdr, he muſt again begin the faſt ahew, ac. 


cording to Haneefa and Mohammed; © Aboo Yoofa af ſays that it is not in- 


cumbent upon him to begin it again, as his connexion with the wife 


does not amount to an interruption of the faſt, ſince that is not broken 
by it; and if it be ſaid that one condition of the faſt is that it precede 


tour hing, it may be replied that a compliance with that injunction is 


here rendered impoffible; he therefore holds that it muſt in this caſe 


ſuffice that a part of it precede touching, for if the faſt be commenced 
anew (as is the doctrine of Haneefa and Mohammed) it follows that the 
whole would be ſubſequent to touching. —The argument of Haneefa 


and Mohammed: is that the conditions of making expiation by! faſt are 


| twofold; one, that the faſt precede touchin g ;—enother, that the two 


months be exempt from touching; and the ſecond of theſe being 
violated by the connexion, the cirEumſtance with reſpect to which 
the condition was made is not fulfilled, and therefore the faſt muſt be 
commenced ane, becauſe though the obſervance of the firſt condi- 
tion be now rendered impoſſible, yet ſtill it remains in his power to 
perform the expiation im ſuch a Wway as _ 10 the ee „en 
of it. | M11) 36 noun „ Olls ei i Une 000 wat 
J 1,»ybulogi 361 2d 1 b. \ 5 


Ir the expiator wilfully denk his faſt in \ the * time, within the 


two months, either with or without excuſe, he muſt commence it 


anew, according to all the doctors, as this is an interruption of the 
faſt, a condition of which is 7hat it be for two months ſuccgſſvely ; and 


this being ſtill in his power it is therefore incumbent upon him 


Ix 
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IF a ſlave pronounce a Zibar upon his . a faſt of two months 
ſucceſſively is the only mode of expiation which is allowed him, be- 
cauſe he is incapable of poſſeſſing any thing in his own right as a pro- 
prietor, and conſequently cannot expiate in any other way,—And 
here, if the owner of this perſon were to releaſe another of his ſlaves, 
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or to diſtribute. victuals to ſixty, poor men, an his behalf, yet it does 


not ſuffice, as a ſlave, being incapable of poſſeſſing property, cannot 


be regarded as a a Proprietors from his maſter s conſi ee or transfer 
of it. * | 
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Ir the perſon pronouncing a \ Zibdr | be W of ablerving a at 


(from the ill ſtate of his health or other cauſe) it is incumbent upon che 


him to give victuals to ſixty poor men, Gon having ſaid ** WHERE A 
MAN CANNOT FAST, LRT HIS EXPIATION BE, MADE BY DISTRI- 
„ BUTING VICTUALS. TO SIXTY.POOR MEN.“ - By the term viftuals 
is here underſtood half a:Sag * of wheat, or one Saa + of barley or 
dates, or the value thereof in money; becauſe the prophet has ſaid 
« for each pauper there is half a SAA of [WHEAT ;''—and allo, becauſe 
regard is here had to the removal of want from each /or one day, 
and conſequently the proportion. to each is determined by the Sada 


Zibar may be 
iated by 
the diſtribu- 
tion of a/ms. 


Fitter, or alms given on the feſtival of breaking Lent. —Obſerve that 
what is here ſaid, . or the value thereof i in money, is the opinion of our 


doctors, as has been related at large in the book of Za#dr. And if 
the expiator beſtow ,one, Man ; of wheat, or two Mans of barley, or 


dates upon the poor, it ſuffices, ſince: this fulfils the deſign, as wheat | 


and barley are of one and the fame genus or nature, in 17 to food, 
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XX 2 homogeneous, 
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| homogeneous,” and conſequently the 3 of one By wk of | 
the other is inſufficient. ' 5 ; 
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Ir the petſon pronouncing a Zibdr deſire another parks to Adr 
bute the victuals for him as an expiation, and the latter do fo, it ſuf. 
fices, as this amounts to borrowmg ſo much; and the pauper to whom 
the perſon { commiſſioned gives the victuals appears firſt to make 


ſeizin of them in behalf of the expiator, and then 'to receive them on 


his own account; thus the expiator is firſt ſeized of the property, and 
then makes it over to 5 e 


Ir the pronouncer of a Zibar feed fixty beupesb ew 4 and 
evening it ſuffices, where they are. filled, whether they eat more or 
leſs.—Shafei fays that this does not ſuffice, as it is requilite that the 
victuals be regularly conſigned to ſixty poor men, the ſame as in Zakit 
and Sadta Fitter, becauſe in configning their wants are more effectu- 
ally relieved than by feeding, which is only an act of permiſſton, and 
conſequently cannot ſtand for confignment. —The argument of our 
doors is that the word Haan, or feeding, is what is mentioned in 
the text, and the literal meaning of that is 2 give a power over food, 
which is found in permitting to eat, the ſame as in confignment : but 
mn Zakdt and Sadta Fittir conſignment is effentially requiſite; and 
mere permiſſion does not ſuffice, becauſe there the gift is incumbent, 


and by gift conſignment is underſtood. In ſhort, with reſpect to 


whatever is mentioned in the ſacred ordinances of the law under the 
term viduals, permiſſion is ſufficient ; but in what is mentioned under 


the terms ft or payment, confi garment i is a condition. 


Is among the ſixty paupeis thus 80 morning and evening 


mere be an infant newly weaned from the breaſt, it does not ſuf- 


fice, as the expiation is not in that caſe completely performed, 2 
child of this deſcription not being yot able to.cat a full proportion of 
vituals. 


WII 
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Wiru e un it is requiſite that ſome proviſion be be-' 
ſtowed ſuch as it is uſual to eat with bread, as the appetite cannot 


E 


be ſatisfied with that ewe mow e II this 18 uns" 


neceflary. 


1 viausls be given to ane pauper for fixty days, it ſuffices, be- 
cauſe the relief of want is what is required, and want recurs every 


day, wherefore giving it to the ſame perſon a ſecond day amounts to 


giving it to a ſecond pauper,—But if the victuals for ſixty be given 
at once to a ſingle pauper, it does not ſuffice: — yet if they be given 


to him at ſixty ſeparate times within the day it ſuffices, r to, 


ſome ; but others alledge Wat it does not ſuffice. 


Ir the perſon pronouncin g a Zibdr have carnal connexion with 
his wife within the time of his performance of expiation by alms, as 
above, till it is not neceſſary that he ſhould recommence, as it is not 
ſet forth as a condition in the word of Gop that this ſpecies. of expia- 
tion ſhould precede touching: but it nevertheleſs behoves him not to 
touch her until he ſhall have made expiation, as it is poſſible that in the 


interim he may be enabled to perform that by the manumiſſion of a. 


ſlave, or by faſting for two months, in which caſe this would induce 
expiation by thoſe. methods after a, Fa to the injunction 
of the text. _ 


Ir a man, as an expiation for, two Zibhars, diſtribute to each of 


ſixty paupers a double proportion of victuals, (ſuppoſe one Saa of 
wheat to each,) yet this does not ſuffice for more than one Zibar, 


according to the two Elders.— Mabammed ſays it ſuffices for both, — 


But if the victuals be: beſtowed: in this way upon ſixty paupers, as 


an expiation for the breach of a faſt, and for Zibdr, it ſuffices for 


both. The argument of Mohammed is that what is beſtowed upon the 
paupers aforeſaid ſuffices for the performance of both expiations, and 
3: the 


nexionduring 


| alms does not 


Carnal con- 


expiation by 


require that 
the alms be 
diſtributed 


DIVOR E. Bees IV. 


1 perſons upon whom it is beſtowed are allo proper ſobjects of both | 


expiations, and conſequently the act is effectual for two expiations, in 
the ſame manner as where the occaſions of expiation are different, (as 
in the caſe of expiation for a breach of faſt and a Zihdr,)—or where the 


-explations are ſeparately performed. The argument of the two 


Elders is that the intention, where things are. of one and the fame 
nature, is nugatory; but regard is. had to it, when. things are different 
in nature, becauſe. a reſpect to intention is ordained, for the. ſake of 

diſtinguiſhing. between different things; and hence, if atonement 
were due from a perſon for the neglect, or omiſſion of! two days faſt, 
in the month of Ramzin, (a Thurſday and a Friday, , for inſtauce, ) and 
the perſon by faſting afterwards two days intend atonement, it ſuffices, 
although the days on which he thus faſts be not the ſame with the 


days of omiſſion, becauſe the thing is eſſentially the ſame: contrary 


to where a perſon owes one days faſt for atonement, and another day's 


faſt in purſuance of a vow,—for then a diſtinction is neceſſary, becauſe 


of the difference between the things: now as the intention, where the 
things are of the ſame nature, is nugatory, and as the thing beſtowed 
is capable of conſtituting a /. ugle expiation only, (becauſe half a Saa of 
wheat to each pauper is ordained as the ſmalleſt amount ſufficient to- 
wards expiation, wherefore the expiation is vitiated by being under, 

but riot by exceeding, the preſcribed quantity,) it follows that the 
diſtribution of victuals as aforeſaid is effectual towards one expiation 
only, the ſame as where a ſingle expiation only is intended ;—contrary 


to where the victuals are beſtowed at ſeparate times, becauſe giving a 


ſecond time is 1 ſame as giving t to tongs CIR i e & Q 


I rx the man upon whom two expiations of two Zibdrs lie" thus in- 
cumbent emancipate two-of his ſlaves, it ſuffices, althou gh he have no 
ſpecific intention as to either the ſlaves or the Zihdrs, refpeRiydy = 
and in like manner, if he faſt for four months, or diſtribute victuals 
to one hundred and twenty paupers, it ſuffices, becauſe, as the 158 1s 


the /ame, ſpecific intention is not n 


: 25 Ir, 


c N. 1 bivo les. 6 
Ir, moreover; this man emancipate A ſingle ſlave in os of expia- 


tion of two Zihdrs, it reſts with him to ſpecify to which of the two 
he intends the manumiſſion of that ſlave to apply: but if he were thus 


to emancipate a ſlave in part. of expiation of a Zibur, and of a Murder, 


it 15 invalid with reſpect to either. Z Her ſays, that the emancipation 


of a ſingle ſlave is totally ineffectual in either caſe. Shaſei, on the 
other bees maintains that it is equally efficient in both caſes, the 


ſpecification reſting with the expiator, becauſe all expiations are of one 
and the ſame nature with reſpect to their end, which is the covering 
of criminality, but as intention with reſpect to things: ſimilar in na- 
ture, is unavailable, the fimple intention remains; and as (if that 
were expiation) the. expiator.is at, liberty to ſpecify to which expiation 
the act is to apply, ſo here alſo.—The argument of Zifer is that the 
expiator in this caſe appears to have. emancipated half his ſlave on ac- 


count of one Zihdr, and the other half on account of the other Zihdr, 


and conſequently, that he 1s not at, liberty afterwards to ſpecify his 
emancipation as applying to- either - Tahar in particular, after having 
granted it as applying to Soth, ſine he then poſſeſſes no further option. 
—Our doQtors argue (with Shafet) that ſpecification, with reſpect to 


things ſimilar in nature, is unavailable, and conſequently nugatory, 5 


wherefore fimple intention remains ; but where things are different'in 
nature, (ſuch as the emancipation of a ave;'ns an expiation for Sibar, 


and alſo for Homicide,) the ſpecifeation of intention is available; and 
the intention being approved, che Efnancipation of the ſlave does not 


apply wholly either to the expiatien for Zibdr, or to the expiation 
for Homicidt.— As to what Shafei” advances, that all expiations are of 


one and the ſame nature, in regard to their end, it may be replied that 
a difference of nature between the expiations, in the preſent caſe, ſub- 


fits in regard to the different occaſions of e in 6 to 


their end they be of one and the fame nature. 0111 %% u. 
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8 Lakx, i in the Abe! of the Jaw, f kenden tente Gala 

by oath, on the part of a huſband and wife, (where the teſtimony is 
ſtrengthened by an imprecation of the curſe of Go, on the part of 
the huſband, and of the wrath of God, on the part of oe viſe) in 
Caſe of the former accuſing the WE of apy og vt 
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1 . 
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A man fre- Ir a man Fand his wiſe, (that A 0. 2 accuſe har. of N 
wife f dom, ) or deny the deſcent of a child born of her, by ſaying ** this is 

— whoredom << not my child,” and ſhe require him to produce the ground of his 
his charge by accuſation, imprecation is incumbent upon him, provided both parties 
* 3 { be competent in evidence, - (that is, of found. mind, adults, free, and 
 Muſſulmans,) and that the woman be of a {deſcription to ſubject her 

ſlanderer to puniſhment, (that is, married ,) for if the be not ſuch, 

(as if ſhe have been, for inſtance, enjoyed under an invalid marriage, or 

delivered of a child whoſe father is unknown, ) the man is not under 

any obligation to make an ae r e be be a SRL com- 


petent in evidence, 1 1 


Arab. — Aahſana.—For a full definition of this term ſee SLAnDER. 
LAAN 


char. X. | DIVORCE. 
Lakn, according to the tenets of our . is a teſtimony con- 


Conditions 
upder which 


firmed by oath, as was before obſerved; and it involves, on the part of the im preca- 
the huſband, if his accuſation be falſe, the cuxsRE of Gop, which combent. 


ſtands as a ſubſtitute of puniſhment” for flander,—or, on the part of 
the woman, the WRATH of Gop, which ſtands in the place of puniſh- 
ment for whoredom, if it be true: —it is therefore requiſite that the 
parties be both competent in evidence, as the ground thereof is 7 fi- 
uony; and it is alſo requiſite that ſhe be of a deſcription to ſubject her 
ſlanderer to puniſhment, as the Lain, with reſpect to the huſband, 
ſtands as a ſubſtitute of puniſhment for ſlander, (whence the neceſſity 
of her being a married woman :) and Lady is incumbent on account 
of the denial of a child, becauſe the huſband, in Ray the child's. 
deſcent, accuſes his wife by implication. | 


OBJECTION, —The denial of the child's deſcent 6; not -oitively 
imply an accuſation of the wife; as it is poſſible that the child may 


not have been begotten by the huſband, and yet that the wife is not 
an adultreſs, (as Where a man, for inſtance, has had carnal connexion ' 


n 7g) 


with her erroneouſly, and a child is produced from it, in which caſe _ 


the child is the undoubted progeny of another,) and hence, in his'denial 
of its deſcent from him, the huſband ſpeaks my, without any accuſa- 
tion of adultery. againſt the wife being implied. - 


Reyr.y.—This poſſibility is of no weight, becauſe a ſtranger, if he 
were to deny the deſcent of a child from the known and reputed fa- 
ther, is held to be a /anderer notwithſtanding this poſſibility; and ſo in 
this caſe alſo.— It is alſo a condition of) imprecation that the wife re- 
quire her huſband to produce the ground of his accuſation, as this is 
her right, the demand of which is neceſſary, as well as that of all 
other matters of right; and if he decline it, the magiſtrate muſt im- 
priſon him until he either make an imprecation, or acknowledge the 
falſity of his charge, by ſaying I falſely attributed adultery to her, 
—as this is a right due from him to his wife, and which it is in his 
power to render to her, wherefore he is to be impriſoned till ſuch 


time as he does what is incumbent, or acknowledges his falſity, fo as' 
Vor. I. 5 EM that 


nor, where 
the wife is a 
ſlave, an in- 
Fidel, or a 
convicted 


flanderer ; 
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that the occaſion for the imprecation may be removed, (that is, the 
condition of imprecation, namely, the mutual charge of falſchood,) 
becauſe imprecation is not incumbent except where each charges the 


plea of the other with falſehood, after the huſband having produced 


againſt his wife an accuſation of adultery. And the huſband having 
made an imprecation, the ſame is then incumbent upon the wife, it 

being ſo ordained in the Koran; (but imprecation commences with 
the huſband, as he in this caſe appears as the plaintiff;) and if ſhe 
decline making imprecation, the magiſtrate is to impriſon her till 
ſuch time as ſhe either agrees to make it, or to acknowledge her 
huſband's veracity, this being his right incumbent upon her, and 
which ſhe is able to render, wherefore 2 is to So: impriſoned until 
ſhe renders Wo | | ds 


Ir a flave, or an infidel, or one who has ſuffered puniſhment as a 
ſlanderer, accuſe his wife of whoredom, punifhment for ſlander is due 
upon him, becauſe here imprecation is impoſſible &, and conſequently 
its original is due, and this is puniſhment for ſlander, that being the 
original ordinance in this caſe, according to the word of Gop,—* Ir 
© MEN ACCUSE MARRIED WOMEN OF WHOREDOM, AND PRODUCE 
© NOT FOUR WITNESSES, SCOURGE THEM WITH EIGHTY STRIPEs;” 
now imprecation is the ſubſtitute of punifhment for {lander ; and where 
the ſubſtitute cannot be had the original is due. | 


IF the accuſer be a perſon competent in evidence, and his wife be 
a ſlave, or an infidel, or a Kitabeea, or one who has ſuffered puniſh- 
ment as a ſlanderer, or of the deſcription of thoſe whoſe accuſers are 
not-liable to puniſhment, as being an infant, or idiot, or adultreſs, 
puniſhment is not due, nor is imprecation incumbent upon him, 
as in this inſtance neither competency in evidence nor marriage 


As infidels and ſlaves, not ring cdmpetent to give evidence, are incapable of im- 
precation, 


(in 
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(in the ſenſs which induces rie! are attached to che ac · 
cuſed. * 
OBJECTION.—It would appear that in this cal puniſhment for 
flander is due upon the huſband, as imprecation is a ſubſtitute 
for that, and where the ſubſtitute cannot be had, it follows that to 
original 1 is due. | 1 

REI v. Puniſhment is not a upon the huſband, as Os Ty 
capable of imprecation, the obſtacle to which exiſts in this caſe on 
the part of the wife, and this circumſtance precludes puniſhment, in 
the fame manner as where ſhe acknowledges the truth of the accuſa- 
tion,—The foundation of this is a ſaying of the prophet, namely, 
« There are four deſcriptions of women with reſpect to whom im- 
e precation is not incumbent, eus and Chriftians married to Mus- 
„ SULMANS, and ſlaves married to Hemma, and free women married 


„ to flaves.” 


Ir the accufer and his wife be bes * have both already ca. oy where 
fered puniſhment for flander, puniſhment is due upon the former, uy 6-1 
becauſe in this caſe a reaſon is found againſt imgedtativon on the Ne llanderers. 
of the cu be being * of making it. 
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Taz manner of imprecation is as follows. The Kzee firſt applies porm of im- 
to the huſband, who is to give evidence four ſeveral times, by faying . 
« I call Gon to witneſs to the truth of my teftimony | concerning the ber of making 
* adultery with which I charge this woman * and again, a fifth * 
time, “may the curſe of Gop fall upon me if I have ſpoken falſely 
concerning the adultery with which I charge this woman; after 
which the K4zee requires the woman to give evidence, four ſeparate 
times, by ſaying *© I call Gop to witneſs | that my huſband's words 
are altogether falſe, reſpecting the adultery with which he charges 
me; “ and again, a fifth time, ** may the wrath of Gop light upon 
me, if my huſband is jaſt, in bringing a charge of adultery againſt 
me.  —Hoſan records it as an opinion of Hanegfa that the huſband 

Y 7 2 ſhould, 


When both 

parties have 
made impre- 
cation, a ſe- 
parationtakes 


DIVORCE. Book IV. 


ſhould, in making the imprecation, addreſs himſelf in the, ſecond 
perſon, ſaying “by Gop I ſpeak truly concerning the adultery with 
**. which I charge you,” becauſe the uſe of the ſecond perſon does 
not admit the poſſibility of the addreſs affecting any other. The 
reaſon for the form, as above ſtated, is that the relative, when joined 
to the third perſon, removes doubt. And on both making impreca- 
tion in this manner, a ſeparation takes place between them; but not 
until the K4zee pronounces a decree to that effect.— Ziffer ſays that 
ſeparation takes place upon the imprecation, independant. of any ju- 
dicial decree, becauſe a perpetual prohibition 1s eſtabliſhed, by it, the 
prophet having faid . the two who make imprecation can never came to- 
„ gether,” which proves their ſeparation, as the prophet's forbidding 
their. ever coming together after imprecation expreſsly declares this, 
The argument of our doctors is that as, in conſequence of the eſtabliſh- 
ment of a prohibition between them, the retaining of the Woman 
with humanity * is impoſſible, it is incumbent upon the huſband to 
divorce her on a principle of benevolence ; but if he decline ſo doing, 
it then behoves the Kdzee to iſſue a decree of divorce, as the Kater s 
the ſubſtitute of the huſband in this matter for the purpoſe of re- 
moving injuſtice: and a proof of this is that Aweemar divorced his wife 
after imprecation, in the preſence of the prophet, which ſhews that 
the marriage ſtill continued and was not virtually diſſolved by the im- 
precation, otherwiſe the prophet would have prevented him from pro- 
nouncing divorce.— Obſerve that the /eparatian here mentioned is an 
irreverſible divorce, according to.Haneefa and Mohammed; becauſe the 
act of the Kizee muſt be referred to the huſband, as in caſes of in- 


Dotence. 


The huſband, 
en receding. 


from his im- 


1p „after imprecation, the huſband mould acknowledge that his 4 
accuſation. was falſe, by faying ** I:falſely laid n to her er charge. 


* „ Altuding to the words of the 18 RETAIN THEM WITB: HVMASITH * 


« DISMISS THEM WITH KINDNESS, . Rijdt.) 


he 
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he becomes privileged with reſpect to her, that is to ſay, it is lawful Py 
for him to marry her as well as any other perſon *, This is accord» =, oof 
ing to Hancęſa and Mohammed.— Abos Yooſaf ſays that ſhe 3 is for ever wiſe, 
prohibited to him, and that he cannot marry her, the prophet 

having ſaid“ uo who make imprecation can never come together,” 
which ſhews the ſeparation eſtabliſhed between them to be perpetual; 
wherefore his marriage with her is illegal. The argument of Hancęfa 

and Mohammed is that the huſband's acknowledgment. is a retraction 

from his evidence, (that is, from his zmprecation,) and evidence is by 
ſubſequent retraction rendered null. and of no effect: and as to the 
ſaying of the prophet above cited, it. means that the parties cannot 

come, together as long at they both perſevere in their imprecation; 

but after the huſband's acknowledgment, | the imprecation no longer 
remains either in ſubſtance or in effect, and Seer they may / 

then come together. | 


Ir a ee ecouth his wife, by denying her child, it is re- Imprecation » 
quiſite that the Kdxzee- iſſue a decree denying the deſcent ' of the geen. 
child from him and affixing it upon the mother +; and the manner of baftardy. . 
the imprecation here is that the. K4zee firſt. makes the huſband give 
evidence, ſaying I teſtify in the, ſight of Gop that I. ſpeak truly con · 
© cernin 8 the matter IL have brought againſt her, in denying the 
&« child;“ after which he makes the wife give evidence in the ſame 
manner, ſaying 4 call Gop to witneſs that he. ſpeaks falſely, 
concerning the matter he has brought againſt me, in erging, the 
40 child.” 33 | | 


= 2 
(14 32 


IF a 44 accuſe his yl bringing a charge of adultery | 
againſt her, and alſo by denying a child born of her, it is neceſſary 
that both theſe circumſtances be mentioned in the n, .after.- 


* That is, without her being abe marriedto another... 
t Nn boftardizing it. 


F which: 
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which the Kizee is to iſſue a decree, denying the deſcent of the child 
from the huſband, and fixing it upon the mother, becauſe the pro- 
phet once ſo decreed upon ſuch an occaſion, and alſo, becauſe the 


deſign of the imprecation in this caſe is to baſtardize the child, where- 
fore a decree _ be paſſed {do ot to the deſign of it. mY 


l a 


A pxcrEE of ſeparation between the parties comprehends a dies 
of baſtardy in reſpect to the child. —It is recorded as an opinion of Aboo 
Tooſof that, in a decree of ſeparation, a decree of baſtardy is not com- 
prehended, but that it is requiſite that the magiſtrate firſt effect the 
ſeparation, and then fay * T throw the child upon the mother, and 
e remove it from the father's houſe;” becauſe ſeparation may ſome- 
times take place without affecting the deſcent of children, as where a 
man accuſes of adultery a wife who has children *, in which caſe a 
ſeparation is eſtabliſhed by imprecation, but baſtardy is not induced 


upon the children: the Kdzee's mention of rants 18 therefory re- 


quiſite. 


Ir a huſband, after imprecation, contradi& himſelf, by acknow- 
tedging that he had accuſed his wife falſely, let the magiſtrate puniſh 
him, becauſe he then acknowledges himſelf. liable to puniſhment : and 
it is afterwards lawful for the huſband to marry her again, (according 
to Haneefa and Mohammed,) becauſe, having once ſuffered puniſhment 
for ſlander, competency to make imprecation no longer appertains to 
him; and the prohibition which is the effect of the imprecation is re- 
moved. In the ſame manner, if the huſband and wife make impreca- 
tion, and the huſband afterwards accuſe of adultery a ſtrange woman, 
who is married, and fuffer puniſhment on that account, it then be- 


comes lawful for him to marry his wife again, for the reaſon afore- 


faid. And fo alſo, if the wife, after divorce in confequence of im- 
precation, be found in adultery, and ſuffer correction from the Kdzee 


Meaning, children already born, before the period of the huſband's accuſation. 
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on that account, it then becomes law ful for the huſband to marry 


her again, as eee to make P e þ no n er 


to her. 


Ir a man accuſe his wife, ſhe being an fant or an idiot, impre- 
cation is not incumbent upon the parties, becauſe the accuſer of ſuch 
a a perſon is not liable to puniſhment for flander unleſs he be a franger : 

imprecation, therefore, is not incumbent in the accuſation of ſuch 
wives by their huſbands, as it 'is the ſubſtitute of puniſhment” for 
ſlander. And the rule is the fame where the huſband i is inſane, o or an 
idiot, becauſe ſuch an one is not competent in evidence. 


Ir a dumb perſon accuſe his wife, imprecation is not incumbent, 
becauſe imprecation is not incumbent unleſs the accuſation be ex- 


preſſed in terms, as is the caſe in ſlander, where puniſhment is not 


incurred unleſs the accuſation has been expreſsly made. Shgfei op- 
poſes this; for he holds that puniſhment is due upon the accuſation of 
a dumb perſon, and conſequently, that imprecation is incumbent, be- 
cauſe his fgns are the ſame as the words of one who has the power of 
ſpeech : but the argument of our doctors is that the ſigns of a dumb 
perfon are not altogether free from ws and puniſhment | is removed 
by any circumſtance of doubt. 


Ir a man ſay to his wife your 1 is not of me,” impre- 
cation is not incumbent.— This is the opinion of Haneefa and Z; Fer: 
and the reaſon upon which they found it is, that the circumſtance of 
pregnancy does not admit of being poſitively certified, wherefore the 
huſband's words do not convey an immediate 'accuſation,—The two 
diſciples ſay that imprecation is incumbent in this caſe, provided the 
woman be delivered of a child within fix months; and it is this which. 
is meant by what is ſaid in the Mab/oot that the exiſtence of preg- 
© nancy at the time of accuſation may be certified; but to this we 
reply that where the accuſation. cannot. be immediately eſtabliſh ed, it 
8 muſt 
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muſt remain ſuſpended upon a condition, in the ſame manner as if 
the huſband were to ſay to his wife / you produce a child it is not 
% mine;” and the ſuſpenſion of accuſation upon a condition is nu- 


OOF a 


'<© nancy proceeds from adultery,” 
both parties, as accuſation is here eſtabliſhed ; in the mention of adul- 


But if he were to ſay to her you are an adultereſs, K your Hoi 
imprecation is incumbent upon 


tery. Yet the Kizee is not in this caſe to iſſue any decree affecting the 
deſcent of the faxtus.—Shafei ſays that a decree of baſtardy muſt be 
pronounced, becauſe the prophet decreed a baſtardy in the inſtance of 
Hilldll who had accuſed his pregnant wife.—The argument of our 


doctors is that the effect of a decree of baſtardy cannot take place until 


Imprecation 
made pofterior 
to the birth 
of a child 
does not af- 
fe that 
child's deſ. 
cent, 


after delivery, ſince before delivery there is a poſſibility of doubt re- 


ſpecting the pregnancy; the KAxee, therefore, is not to decree a 
baſtardy.— As to the decree of the prophet quoted by Shofei, it is pol- 
ſible that the prophet may have been certified of the woman's pres 
nancy by inſpiration. 
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Ir a huſband deny the deſcent of the child upon the near approach 
of birth, or at the time where it is uſual to receive congratulations, and 
to purchaſe clothes and make preparations for it, his denial holds 
good, and imprecation is incumbent upon him on account of it: but 


if he do not deny it until afterwards, although imprecation be here 


alſo incumbent, yet the deſcent of the child remains eſtabliſhed in 


bim. This is the doctrine of Haneefa.—The two diſciples fay that the 


denial is admitted during labour, as it is admitted within a /i7le time, 


but not within a long time, and hence a diſtinction is made between 


the ſhorter period and the longer, by the time of labour, as the pains 


of labour are among the effects of breeding. The argument of Haneefa 
is, that it is impoſſible to fix any time, becauſe time is fixed for the 
purpoſe of conſideration, and mankind vary in the length of time ne- 


ceſſary for that purpoſe; wherefore regard is had to a thing which 


ſhews 
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ſhews the child to be his, namely, his receiving the uſual congrat u- 
lations, or remaining ſilent at the time of ſuch congratulations, or 


purchaſing things to prepare for the birth, or letting that time paſs - 


without denying it.— This is where he is preſent; but if he be abſent, 
and ignorant of the birth of the child, and afterwards come, the time 
aforeſaid 1s regarded, according to both authorities; that is to ſay, with 
Haneefa, it remains to him to deny the child within ſuch ſpace of 
time as congratulations are admitted, —and with the two diſciples, 
within the ſpace of time which correſponds with a woman's labour. 


Ir two children be produced at one birth, and the huſband deny the 
deſcent of the fi- born, and admit that of the ſecond, in this caſe the 
parentage of both is eſtabliſhed in him, becauſe they are both ſuppoſed 


to be begotten from one ſeed; and puniſhment is due upon the huſband, 


becauſe he has contradicted himſelf in acknowledging the ſecond child; 
and if he admit the fi, and deny the /econd, the parentage of both is 
eſtabliſhed in him for the ſame reaſon: and imprecation is here in- 
cumbent, becauſe his denial of the ſecond child implies an accuſation 
from which he does not afterwards retract, (as in the former inſtance,) 
lince his virtual declaration of his wife's chaſtity, in acknowledging the 
parentage of one of the children, here precedes the accuſation, being 
the fame as if he were firſt to ſay /be is chaſte,” and then to ſay 
« he 1s an adultreſs,” in which caſe! ene would be ne, 
and ſo here likewiſe. | 


Vor.. I. 22 TY CHAP. 
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C HAP. XI, 


Of Impotence, 


Ir a huſband be Inneen, impotent, ] it is requiſite that the Rae: 
appoint the term of one year from the period of litigation, within 
which if the accuſed have carnal connexion with his wife it is well; 
but if not, the K4zee muſt pronounce a ſeparation, provided ſuch be 
the deſire of the wife, becauſe the ſame is recorded from Ale, and 
Omar, and Ebn Muſood, — and alſo, becauſe the woman is entitled 


to the carnal enjoyment, and it is poſſible that the huſband may be 


| incapacitated from the performance of that act, not only by a radical 


bent upon the huſband to ſeparate from her, upon a principle of bene- 


infirmity, but alſo by ſome ſupervenient and accidental cauſe, whence 
it is neceſſary that ſome certain term be appointed, in order that the 
true reaſon of his inability may be aſcertained ;—and this term is fixed 
at one year, becauſe that contains four ſeaſons, and diſeaſes are prin- 
cipally occaſioned by an exceſs either of heat, cold, dryneſs, or hu- 
midity, qualities which are peculiar to each ſeaſon reſpectively; and 
it is probable that one of theſe four may particularly agree with the 
man's conſtitution, ſo as by its influence to diſſipate his diſeaſe; thus 
it may be aſcertained, when a year has completely elapſed, whether his 
inability proceeded from any radical infirmity, in which caſe, it is 
impoſſible to retain the wife with humanity *, and hence it is incum- 


volence: but if he ſhould not do ſo, the K4zee is in that caſe to pro- 
nounce a ſeparation, as his ſubſtitute; yet it is requiſite that the wo- 


Alluding to the words of the Koran before mentioned, 
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man defere fuch foparation, as it is her kicks The ſeparation here 
mentioned amounts to the execution of a ſingle divorce. irreverſible, 
becauſe the act of the Kazee is attributed-to the huſband, whence it is 
the ſame as if he had himſelf pronounced ſuch a ſentence upon her. 
Shafei alleges that this ſeparation. is an annulment of the marriage; 
but with our doctors marriage is held to be incapable of being annulled 
of itſelf, although it may be annulled by ect, in the ſame manner as 
in the caſe of a huſband's apoſtacy. And this ſeparation amounts to an 


irreverſible divorce, not a revetſible, becauſe the intent of it is the wo- 


man's relief from a hardſhip, which cannot be effected but by com- 
plete divorce. for if it were not ſo, it would ſtill remain in the hut- 
band's power to reverſe it, which would defeat the deſign. 


Tux wife, in the caſe here mentioned, is entitled to her whole 
dower, if the huſband ſhould ever have been in retirement with her, 
becauſe retirement with an Iuncen is accounted a Khalwat Saberb, or 
complete retirement, as well as with any other perſon; and an Edit 
is incumbent upon her, as was mentioned in a former place. What 
is here advanced proceeds upon a ſuppoſition of the huſband acknow- 


ledging that he has not performed the carnal act with his wife: but if 


he controvert her plea, aſſerting that he has copulated with her, and 
ſhe have been married as a Siyecba, his affirmation upon oath is to be 
credited, becauſe he is the defendant againſt her claim of ſeparation, 
and the affirmation of a defendant muſt be credited when given upon 
oath : moreover, the inſtrument of generation is originally created free 
from inability or diſeaſe, and it is natural that he ſhould perform the 
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carnal act where no obſtruction exiſts; and the declaration of a perſon 


is to be credited when apparent circumſtances bear teſtimony to hr 
veracity, and where he reſts his cauſe upon the nature of things. If 
therefore the huſband thus make oath, the wife's right of ſeparation is 
thereby defeated; but if he decline this, the term of a year is then to 
be appointed as aforeſaid. Where ſhe was married as a virgin, ſhesis 
to be examined by ſome of her own ſex, and if they declare her to be 

Z 2 2 | ſtill 
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ſtill a virgin, the term of a year is to be appointed, as above, becauſe 
the huſband's falſehood is then evident; but if they declare her muli- 
ebrity *, the Kdzee is in that caſe to require the huſband to make oath, 
which if he do, her right to ſeparation is defeated; but if he decline, 
deciſion is to be delayed for a year as above. — All that has here been 
faid ſuppoſes the huſband to be merely Inncen or impotent: but if he be 
a Majboob, or complete eunuch, (that is, one deprived both of yard 
and feſticles, or of the former only,) the Kazee is to pronounce an im- 
mediate ſeparation, (where ſuch is the woman's deſire,) becauſe in 
this caſe the delay of a year can be attended with no advantage: if, 
however, he be only a Khaſee, or {imple eunuch, (that is, eaſtrated,) 
deciſion is to be deferred for a year, as in a caſe of impotency, becauſe 
there the yard ſtill remains, with which it is poſſible” that 15 ple: 4 per- 
form the act. 


WHERE the term of a year is appointed for the trial of a man 
charged with impotence by a wife whom he had married as a virgin, 
and he declares, at the expiration thereof, that he has had carnal con. 
nexion with her within that interval, and ſhe denies this, ſhe is then 
to be examined by ſome of her own ſex; if they pronounce her to be 
ſtill a virgin, ſhe has it at her option either to ſeparate from her huſ- 
band, or to continue with him, becauſe the teſtimony of the examiners 
is confirmed by her virginity, that being the original ſtate of every 
woman; but ſhould they declare her muliebrity, the huſband is then 
to be required on the other hand to make oath, which if he decline, 
ſhe has an option, as above, her plea being ſtrengthened by the cir- 
cumſtance of his declining to ſwear; but if he ſwear, ſhe has no op- 
tion. If, moreover, ſhe was a Siyeeba originally, (that is at the time 
of marriage,) and the huſband declare that he has had carnal connexion 
with her within the year of probation, and ſhe deny this, his declars- 
tion upon oath is to be credited, that is to ſay, the oath is to be 


* Meaning womanhaod, as oppoſed to virginity. 
7 Ga | tendered 
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tendered to him, which if he take, the has no option; but if he de- 


cline it, ſhe has then an option as already ſtated. And here, if the 


357 


chuſe to continue with him, ſhe has no ſubſequent option, as by 


ſo doing the manifeſts an et to the relinquiſhment of her | 


right. 


Tus year of probation appointed by the K daes in caſes of impotence 
is to be counted by the /unar calendar; this is approved; and the 
days of the courſes, and of religious faſts, (ſuch as Ramzdn,) are 
therein included, as theſe occur in all years alike, nor can a year 
paſs without them; but the days of fickne/5 of either party are 
not included, as a year may pafs exempt from ſuch an occur- 
rence. | 


Ir the defect be on the part of the women, the huſband has no 
right to annul the marriage *. Sh ge maintains that he may annul 
it, and put her away on account of any of the five follow ing defects, 
namely, leproſy, ſcrophula, madneſs, Ritk +, or Karrn t, becauſe 
ſome of theſe (ſuch as the two latter) are obſtructive of generation; 
and others (ſuch as the three former) are cauſes of natural and in- 
ſuperable averſion, as is confirmed by a tradition of the prophet, who 
has faid . flee from LEPERs as ye would from a WILD BEAST.” —The 
argument of our doctors is that if the enjoyment of the wife's perſon 
were to be totally precluded by any circumſtance, (ſuch as death, for 
inſtance, before retirement,) yet the marriage is not annulled, but is 
rather eſtabliſhed and confirmed, inſomuch that the whole dower re- 
mains due; and hence, where ſuch privation of, the connubial enjoy- 


ment is merely dubious, on account of its being occaſioned only by a 


* That is, to break it off, ſo as to e. the woman's claim to her dower, which 
could not. Be done by divorce. 


Vulva impervia coeunti. 
+ A bone, or other unnatural excreſcence, vulva anteriore parte enaſcens. 


A huſband 

cannot annul 
the marriage, 
where the de- 
fect is on the 


part of the 


doit. 


dect 
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feet in the ſubject, it remains unannulled, a fartiori, upon this 
ground, that the deſign of matrimony is to legalixe generation, and the 
connubial enjoyment is the advantage propoſed in it; and the ability 
to perform the act, where any natural obſtruction exiſts, may be ob- 
tained, as in a caſe of Rit4 or Karn, (for inſtance,) which are to be 
remedied by mien ee ; and in all other _ the ability: 18 
evident. . | 


wry 4 col Ir the huſband be /unatic, leprous, ot ſcrophulous, yet his wife has 
not ſue for Aa . . . . 2 
ſeparation on NO option, as in caſes where he is an eunuch or impotent. This is 


ern according to Haneefa and Aboo Yooſaf. Mohammed ſays that the is en- 
ogy = 2 titled to an option, in order that ſhe may remove an evil from her- 
phuleus, oo ſelf: contrary to the caſe of a huſband, he having it in his power, in 
—_— ſimilar circumſtances, to relieve himſelf by divorce. —The argument 
of the two Elders is that in marriage no right of option originally exiſts, 

for if this were allowed, it would operate to the deſtruction of the huſ- 

| band's right; and it is admitted in the caſe of eunuchs, or of perſons 
2 naturally impotent, only becauſe the circumſtance of natural or ac- 
cidental infirmity tends to defeat the end for which marriage was in- 

ſtituted; but with perſons of the deſcriptions now under conſideration 

this reaſon does not hold, as the huſband who labours under any of 

thoſe defects is {till capable of generation, whence an evident difference 


appears between the two caſes Y 
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Of the Edit, . 


By Edit is underſtood the term of probation. incumbent upon a yegnition of 
woman in conſequence of the diffolution of marriage after carnal we wem- 
connexion : the moſt approved definition of Edit is, the term by the 

completion of which a new marriage 1s rendered lauf ul. 


Wu a man repudiates his wife, being a Res woman, either by The Ear of 


a reverſible or an irreverſible divorce, or when ſeparation takes place Jy 


between a huſband and wife, without divorce, after carnal connexion, 2 
the Edit, or woman's term of probation, confiſts of three terms of her 
courſes, provided ſhe be one who is ſubject to the menſtrual diſcharge, 
Gop having ſo commanded in the Koran.—The ſeparation which takes 
place between a married couple, independant of divorce, bears the 
ſame conſtruction as divorce, becauſe the Edit is made incumbent in a 
caſe of divorce for the-purpoſe of aſcertaining whether the woman be 
pregnant, and the ſame neceſſity occurs white ſeparation takes place 
between a huſband and an enjoyed wife without divorce. The ſe- 
paration without divorce may be occaſioned either by a woman admit - 


ing the ſon of her huſband to carnal connexion, or by her — 
from the faith. 


Taz 
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Tar Edit of a woman who, on account of extreme youth, or 
age, is not ſubject to the menſtrual diſcharge, is three months, be- 
cauſe Gop has ſo ordained in the ſacred writings.—The Edit of a 
pregnant woman is accompliſhed by her delivery, whether ſhe be a 
Have or free, becauſe Gon, in the facred writings, has ſo ordained 
reſpecting woman in that ſituation. | | 


7 


THe Edit of a female flave is two terms of her courſes, becauſe it 


is thus mentioned in the traditions, and alſo, becauſe bondage is re- 


ſtrictive to the Haß, whence it would appear that the Edit of a ſlave 


| ſhould be only one term and a half of her courſes, but the menſtrual 


diſcharge being incapable of ſubdiviſion, the half is, of neceſſity, 
made a whole term, and hence the Edit of ſuch an one is tus terms; | 


and it is to this that Omar adverts, where he fays ** I would if poſ- 


— 


and of one 
not ſubject to 
courſes a 
mcuth and an 
half. 


Edit of 
widowhood, | 


Cafe of Edit 
ofwidowhood 
after divorce. 


&« fible fix the Edit of a female ſlave at one and an half of her courſes.” 
—Where the female ſlave is one who from extreme youth or age is 
not ſubje& to the menſtrual diſcharge, her Edit is one month and an 
half, becauſe time being capable of ſubdiviſion, the term is fixed at the 
half on account of her bondage. 


Tux Edit of a free woman upon the deceaſe of her huſband is four 
months and ten days, ſuch being the term mentioned in the Koran ;— 
and that of a female ſlave in the like circumſtance is two months and 
five days, bondage being reſtrictive to the half. | 


Ir a man divorce his wife upon his deathbed, ſo as that the till 
inherits of him “, Haneefa and Mohammed ſay that her Edit, in conſe- 
quence of his deceaſe, is four months and ten days, if ſhe complete 
three terms of her courſes within that period; but if the three terms 
be not accompliſhed, as requiring a longer time, (five months for 
inſtatice,) her Edit is in that caſe three terms of her courſes, what- 


% 


* See Chap. IX. 
ever 
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ever time thoſe may require. In ſhort, here are two terms one, 
that of four months and ten days; and the other, that of three men - 

ſtruations; and which ever of theſe is the longeſt, the ſame is the 
term of Edit. — Aboo Yooſaf ſays that the Edit of this woman is three 
menſtruations.—This diffetence of doctrine obtains where the ſick 
perſon has repudiated his wife by one divorce irreverſible, or by three 
divorces :;—but where the divorce is reverſible, the Edit is four months 
and ten days, according to all the doors. The argument of Aboo 
Yooſaf, in ſupport of his doctrine, as above, is that the marriage had 
been diſſolved and terminated by the divorce, previous to the deceaſe 
of the huſband, and the Edit of divorce is three terms of the courſes, 
whence ſuch is the Edit incumbent in the preſent caſe, as that of four 
months and ten days, (being the Edit of widowhood,) is required only 
where the marriage was diſſolved by the huſband's deceaſe; but in the 
preſent caſe it was diſſolved before his death, by divorce. To this in- 
deed it may be objected that, if the marriage be diſſolved before the 
huſband's deceaſe, it would follow that the wife cannot inherit: but 
the marriage is accounted to hold in reſpect to inheritance only, and 
not ſo as to alter or affect the Edit: ;—contrary to where a dying huſ- 
band repudiates his wife by a rever/ible divorce ; her Edi in that caſe 
being univerſally held to be ſtrictly an Edit of widowhoed, ſince the 
marriage then actually continues in every ſhape.—The argument of 
Haneefa and Mohammed is that the marriage being here accounted to 
continue with reſpect to inheritance, is alſo accounted to continue with 
reſpect to Edit; and hence the longeſt of the two is regarded. If a 
man be put to death for apoſtacy ſo as that his Wife inherits of him, 
the ſame difference of opinion obtains reſpecting her Edit as is above 
recited. Some commentators allege that her Edit is held to be three 
terms of her courſes by all the doctors, as her marriage is not ac- 
counted to continue to the time of her huſband's deceaſe with reſpect 
to inheritance, ſince a Muſſulman woman cannot inherit of an infidel : 

but yet the wife does here inherit, becauſe her claim to inheritance is 


VoL. I. | vers e - - -.._ eſtabliſhed 
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ing. 


counted by months does not drop, becauſe the counting by months is 


ſubſtitute for her courles. 
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eſtabliſhed upon the inſtant of her huſband's apoſtaey; apes Edi, 


a. is three terms of her courſes, © 1 he 

Ir a maſter enancipate his female ſlave, whilſt in her Edit from a 
reverſible divorce, the is in that caſe under Edit as a free woman, and 
muſt count it accordingly ; becauſe, in reverſible divorce, ſo long as 
the Edit is unaccompliſhed, marriage continues in every ſhape: —but 
if a maſter emancipate his female flave, whilſt in her Edit from a di- 
vorce 7rrever/ible, or from the deceaſe of her huſband, her Eait is not 
affected or altered by ſuch emancipation ;— that is, it does not become 


the Edit of a free woman, becauſe her marriage has been completely 
diſſolved by the irreverſible divorce, or by the huſband's death. 


Ir an Ayeeſa * be in "OL Edit, counting it by OY and the 
menſtrual diſcharge ſhould chance to appear upon her, in this caſe all 
regard to that portion of the Edit which has been counted by months 
drops, and her Edit commences de novo, to be counted by the terms 
of her courſes. —The compiler of this work obſerves that this is where 
the Ayeeſa had been ſubject to the courſes before ſhe became hopeleſs 
of children, as in this caſe her deſpair is done away ; and this is ap- 


proved, becauſe it is evident that months, with reſpect to ſuch a wo- 


man, are not the abſolute ſubſtitutes of Edit: but if an Ayeeſa be one 
to whom the menſtrual diſcharge had never occurred before, and be 
in her Edit, counting it by months. and ſee the appearance of the 
ſanguinary diſcharge, regard to the term of the Edit which has been 


the original rule with reſpect to ſuch a woman, and not N the 


| [ 
Is a woman be in her Edit, counting it by the term of her courſes, 


* Literall y a deſpairer, that is, a woman whoſe courſes are topped, and who is con- 
ſequently ſuppoſed to be paſt child-bearing. ; - p 
| an 
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and after two of thoſe they ſhould ſtop, and ſhe become an Ayeeſe, 
her Edit commences de novo, to be counted by months, and all re- 
gard to the courſes drops, ſo as that the ſubſtitute (which is months,) 
and the original (which is the courſes,) may not be confounded. - 


THE Edit of a woman wedded by an invalid marriage is counted 
by her courſes, both in caſe of her huſband's death, and alſo, of a ſe- 
paration taking place between them; and ſo likewiſe that of a woman 
with whom a man has had carnal connexion erroneouſly ; becauſe, in 
thoſe caſes, the Edit is incumbent merely for the purpoſe of aſcertain- 

ing whether the woman be pregnant, and not as a right of marriage ; 
and as the courſes are the means of aſcertaining the ſtate of the womb, 
the Edit of thoſe women is to be counted by their returns. 


Ir the maſter of an Am-Malid ſhould die, or emancipate her, her 2 


Edit is three terms of her courſes. —Shafei ſays that her Edit is only 
one term, as it is incumbent upon her on account only of the extinc- 
tion of the owner's propriety, and conſequently no more is requiſite 
to effect it than what may ſuffice to cleanſe her womb.— The argu- 


ment of our doors is, that Edit is incumbent upon her, on account 
of the extinction of Fir4/b*, (for ſhe is the partner of her maſter's 


bed,) and is therefore the ſame as that uſed in the diflolution of mar- 
riage :—moreover, Omar has ſaid ** the EviT of an AM-WALID is 
© three terms of her courſes.” —If the Am-Walid be not ſubje& to 
the menſtrual diſcharge, her Edit is three months, the ſame as that of 
a married woman, | 


Ir an infant die, leaving a wife pregnant, her Edit is accompliſhed 
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by her delivery, owing to Haneefa and Mohammed. Abos Togſa . +a dt 


* Firaſh literally means a hed, whence it is be en uſed to expreſs a cighwof 


cohabitation or concubinage: it is alſo uſed in the ſenſe of a wife or a concubine, whence it 
is here and elſewhere tranſlated partner of bis bed. 


V ſays 
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fays that it is four months and ten days, (and ſuch alſo is the opinion 


of Shafei,) becauſe the pregnancy cannot be attributed to the int, 


and is, therefore, with reſpect to him, the ſame as if it had taken place 


poſterior to his deceaſe. The arguments of Haneefa and Mohammed 
herein are twofold; FIRST, the word of Gop, who has ſaid in the 
Koran, A WOMAN, Ir SHE BE PREGNANT, MUST WAIT UNTIL 
HER DELIVERY,” —which is generally expreſſed, and therefore ap- 

plies to the woman here treated of: $ECONDLY, the Edit of a woman 
whoſe huſband dies is (in caſe of her pregnancy) fixed at the remain- 
ing term of her travail, whether that be ſhort or long; now the Edi 
of a widow is not deſigned for the purpoſe of aſcertaining the ſtate of 
her womb; for if it were ſo, it would not be determined by the lapſe 
of time, (ſuppoſing her to be one who is ſubje& to the menſtrual diſ- 
charge, ) but by Wande terms of her courſes; whereas we fee that the 


law fixes it at four months and ten days, although ſhe be a woman of 


that deſcription; but it is made incumbent merely as a fulfilment of 


one of the rights of marriage: and the ſame reaſoning applies to the 


wife of the infant in queſtion, although her pregnancy be not attri- 
buted to him: contrary to where pregnancy takes place, ſubſequent 
to the infant's deceaſe ; for here her Edit of four months and ten days 
having commenced, is not afterwards to be altered by her ſubſequent 
pregnancy; but in the caſe now under conſideration, the Edit of the 
term of travail was due from the inſtant that Edit became incumbent; 
hence there is an evident difference between the two caſes ; and con- 
ſequently there is no analogy between them.—The pregnancy is de- 
termined to have taken place after the death of the huſband, where 
the woman is not delivered within leſs than ſix months from the date 
of the huſband's deceaſe.—This is the approved rule. Some have faid 
that it is ſo judged only where ſhe is delivered within not leſs than two 
years. But ifa huſband, being adult, ſhould die, and his wife be de- 
Hvered of a child at any time between fix months and two years from 
the period of his deceaſe, her Edit is accompliſhed by her delivery, 


becauſe the pregnancy is in this caſe- attributed to the huſband, and 
hence, 
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hence is accounted the fame as if it had exiſted at the period of his 
deceaſe.—Obſerve that the parentage of a child born of the wife of an 


infant, not being poſſeſſed of ſeed, cannot be conceived capable of im- 
pregnating a woman; and marriage is not held to be a ſubſtitute for 
may be ſuppoſed. 

Ir a man divorce his wife whilſt in her courſes, that term is not 


to be counted in her Edit, becauſe the Edit is fixed at three complete 
menſtruatious, and if the above were to be counted, it would induce a 


infant cannot be eſtabliſhed in the infant, whether her pregnancy had 
appeared during his life, or not until after his deceaſe, becauſe an 
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ſeed ®, excepting where the exiſtence of ſeed on the 1 of the man 


dit of di- 
vorce of a 
menſtruous 
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deficiency, as part of that had paſſed N to divorce, and there- 


fore cannot be included. 


Ir a man have erroneous carnal connexion with a woman who is in 
her Edit from divorce, another Edit becomes incumbent” upon her, 
and the two are blended together, — that is to ſay, her enſuing courſes 
are accounted in both Edits; and if the former Edit ſhould be accom- 
pliſhed before the latter, the accompliſhment of that ſtill remains in- 
cumbent upon her. This is the opinion of our doors. —Shafei main- 
tains that two Edits cannot be blended together, becauſe the Edit is 
an act of piety, (as it reſtrains from taking another huſband, and ſo 


count ; as in faſting for inſtance, where no part of the abſtinence of 
one day can be put to the account of another. — The argument of our 
doctors is that the deſign of the Edit is to aſcertain the ſtate of the 
womb, and as that is anfwered by a ſingle Eait, the two Edits may be 
counted together; and piety is not the deſign of the Edit, but rather 
a dependant on it; whence it is that the Edit may be accompliſhed, 
even without the — « the woman, merely by her OI 2 


That is, cannot be held to amount to a virtual eſtabliſhment of parentage. 
from 


forth,) and zo acts of piety are not permitted to be united in ane ac- 


Edit of a di- 
vorced wo- 
man who has- 


connexion 


\ 


with a man 
during the 
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Zait of di · 
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from going abroad, or from marrying another huſband, or from con- 
ſummating her marriage with him during the term of it. 


DIVORCE. 


Ir a man have carnal connexion with a woman who is in her 
Edit from the death of her huſband, ſhe is to complete that of four 
months and ten days, being the Edit of widowhood ; at the ſame time 
counting ſuch terms of her courſes as may occur within the remainder 
of that time, ſo as that the two Edits may be counted together as far 


as is poſſible. 


TE Edit of divorce commences immediately upon divorce, and 
that of widowhood upon the deceaſe of the huſband; if, therefore, a 
woman be not informed of her 2vidowhood or divorce until ſuch time 
as the term of Edit be paſſed, her Edit is then accompliſhed, becauſe 
the occaſion of Edit being incumbent is widowhood or divorce, and it 


as therefore held to commence upon the occurrence of the occaſion.— - 
Our modern doctors have decreed that the Edit of divorce ſhould not 


be held to commence until the divorce be publicly declared, in order 


to guard againſt colluſion between the parties; as it is poſſible that a 
huſband and wife might privately agree to declare a divorce, and pre- 
tend that the Edit had already paſt, ſo as that, by this means, the 
marriage being diſſolved, he might be enabled to acknowledge a debt 


in her favour, or to make her a bequeſt of more than her proper in- 


heritance. 


IN. an. invalid marriage the Edit commences immediately upon the 
_Kiizees decree of ſeparation, or upon the determination of the huſband, 
.expreſsly ſignified, to refrain from carnal connexion.—Z7fer ſays it 
.commences from the date of the laſt carnal connexion of the parties, 
becauſe, in an invalid marriage, it is the carnal connexion which gives 
.occaſion for it, and not the marriage. The arguments of our doctors 
are twofold ;—x1RsT, every inſtance of carnal connexion occurring in 


an invalid marriage ſtands only as one fingle aft, as they all 3 
5 from, 
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from, and originate in, one contract; (whence it is that one dower ſuf- 
fices for the whole ;) wherefore, until the actual ſeparation, or deter- 
mination ſignified, as above, Edit cannot be eſtabliſhed, for in every 
previous inſtance of carnal connexion it is poſſible that the ſame may 


be repeated; and hence, ſo long as the ſeparation or determination do 


not exiſt, no particular inſtance of. the carnal act can be poſitively 


termed the /aſt;—$ECONDLY,. the laſt inſtance of carnal connexion 
cannot be aſcertained to be the laſt, but by the huſband's ſignified de- 
termination to refrain for the future, ſince permiſſion on the part of 
the woman, and ability on that of the man, in a matter of ſo con- 


cealed and doubtful a nature as carnal connexion, ſtand as a continu- 


ance of it, and any other man who may be deſirous to marry the 
woman will require to know the effect of the Edit; it is therefore 
requiſite that ſomething known and viſible be ſubſtituted for that 


which is concealed, ſo as that ſuch viſible circumſtance may afford a 


ſtandard whereby to determine. 


Ir a woman under Edi ſhould declare that it is accompliſhed, and 
her huſband deny this, her declaration upon oath is to be credited, 
becauſe ſhe is confided in in this point, and he has thrown an imputa- 
tion upon her veracity : ſhe is therefore to ſwear in the manner of a 
plaintiff, 


WHEN a man, having repudiated his wife by an irreverſible di- 
vorce, marries her again during her Edit, and afterwards divorces her 
before conſummation, a complete dower is in this caſe incumbent 
upon him, and upon the woman an Edit de novo, according to Haneefa 


A woman's 


oath confirms 


the accom- 
liſhment of 
er Edit. 


Caſe of a wo- 
man remar- 
ried after 
divorce; and 
again repu- 
dined. 


and Aboo YooJaf.— Mohammed ſdys that no more is incumbent upon the 
man than an half dower, nor upon the woman than the accompliſh- 
ment of her firſt Edit, becauſe the ſecond divorce. is a divorce before 
conſummation, and therefore does not require either that he ſhould 
pay a complete dower, or that he ſhould obſerve a new Edit; nor does 
any thing remain with reſpe& to her, but that ſhe complete the firſt 
J Edit 
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Fat inden in conſequence of the firſt divorce; for the obligation 
upon the woman to complete her firſt Edit diſappeared upon the 
huſband marrying her again; but this laſt marriage being done away 
by his divorcing her a ſecond time, her obligation to the completion 
of her firſt Edit recurs. The argument of Haneefa and Aboo' Yooſaf 
is that the ſecond divorce is, in fact, given after carnal connexion, 
ſince the woman is ſtill actually within the ſeizin of the man in con- 
ſequence of ſuch connexion formerly had with her, the effect of which 
remains, namely, the Edit; and where he marries her again during 
her Edit, ſhe being ſtill within his ſeizin, ſuch poſſeſſion is the ſub- 
ſtitute of that which appertains to him in virtue of the ſecond mar- 
riage; as in the caſe of an uſurper, who if he make purchaſe of the 
article uſurped whilſt it is within his ſeizin, is held to be ſeized of the 
purchaſe on the inſtant of the execution of the contract of ſale; it is 
therefore evident that the ſecond divorce is a divorce after carnal con- 
nexion. Zier ſays that no Edit whatever is incumbent upon the 
woman, becauſe the former Edit dropt in conſequence of the ſecond 


marriage, and therefore cannot recur; and no Edit is due on account 
of the ſecond divorce, as that is a divorce before conſummation: but 


the arguments of the two Elaers, as above recited, are a ſufficient reply 
to this. 


Ir a Zimmee, or infidel ſubject, repudiate his wife who is alſo an 
infidel ſubject, no Edit is incumbent upon her: and the ſame rule 
applies to an alien woman who having been converted to the faith, 
comes from the foreign into the Muſſulman territory“: it is therefore 
lawful for ſuch women to marry before the expiration of the term of 
Edit, unleſs they be pregnant. This is the opinion of Haneefa with 
reſpect to ſuch infidel ſubjects as do not hold or believe in the obliga- 
tion of Edit. The two diſciples ſay that Edit is incumbent upon 


This ſuppoſes a woman who, having been converted to the faith in a foreign land, 
deſerts her infidel huſband there, and comes into the Mufſulman territory. | 
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women of either deſcription upon infidel lubjedts, becauſe they 


have bound themſelves to the obſervance of all ſuch things as apper- 
tain to the temporal law ; and upon aliens who, having embraced the 


faith, come into the Mufſulman territory, becauſe it is fo upon ſuch. 


women on other accounts, ſuch as the death of their huſbands, or 
their admitting the ſon of the huſband to carnal connexion, and is 
therefore equally obligatory on account of ſeparation of country:. 
contrary to the caſe. where a man, being converted to the faith, comes 
from a foreign into a Mu//ulman territory, and his wife remains in the 
foreign country, for upon her no Edit is incumbent, as the obligation 
of it cannot reach or affect her in a foreign land. The argument of 
Haneefa with reſpe& to infidel ſubjects is that they not being under 
any obligation in reſpect to the ordinances of the law, the obligation of 
Edit, as a right of the law, cannot be conceived to effect them; nor 
can it be ſuppoſed to do ſo on account of the right of the huſband, as 
he does not hold or believe in the obligation of it: and his arguments 
with reſpect to alien women are twofold; IRS, Gop has commanded 
Muſſulmans, ſaying, * YE MAY MARRY FOREIGN WOMEN, WHO 
«© BEING CONVERTED TO THE FAITH, COME INTO THE TERRITORY 
«© oF THE BELIEVERS;” SECONDLY, Wherever the Edit is incum- 
bent, the right of man is connected with it; but a Hirbee or alien 
is not conſidered as man, but as mere matter, (whence it is that he is 
made a property or flave.)—But where the woman is pregnant the 
Edit is incumbent, on account that the ftus of which ſhe is pregnant 
is of eſtabliſhed deſcent.—It is recorded from Haneefa that it is lawful 
to marry ſuch women, being .pregnant, but that the huſband muſt 
refrain from carnal connexion until after delivery, in like manner as in 
the caſe of women pregnant and by whoredom,—The former however 
is the better opinion. 
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HID AD, or MoURNING. . 


By Hididis underſtood a woman abſtaining from the uſe of per- 
fumes, ſuch as ſcented or other oils; or of ornaments, ſuch as dying 
the edge of the eyelids with antimony, and ſo forth, except on 
account of ſome particular pretext, or (as is ſaid in the Jams 


Sagheer) on account of aches or pains which thoſe applications may 
remedy. 


- 


Hipp, or mourning, is incumbent upon a wotnan whoſe: huſ- 
band dies where ſhe is of mature age and a Muſſlima, becauſe the 
prophet has faid I is not lawful for a woman who believes in Gon, 
* anda future ſlate, to obſerve Hip AD for more than three days on 
te account of the death of any one except her AUsBAND ; but for him it 
&* 7s mcumbent upon her to obſerve HiDAD for the ſpace of four months. 
% and ten days.” Our doctors ſay that it is equally incumbent upon 
a woman whoſe huſband dies whilſt ſhe is under repudiation by irre- 
verſible divorce, —Shafei aſſerts that it is not incumbent upon her, 
becauſe the ſole intention of its inſtitution is to ſignify grief for the 
deceaſe of a huſband who has faithfully adhered to the marriage 
contract until death; but there is no cauſe of grief for the demiſe of 
one who had, during life, thrown his wife into difficulty and per- 
plexity by divorce. The arguments of our doors, in ſupport of 


their opinion upon this point, are twofold; FiRsT, the prophet forbad 
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women under Edit dying their hands with Hiuna *, as it is a ſpecies 
of perfume; 8ECONDLY, mourning is incumbent as a ſign of grief for 
the loſs of the bleſſings of matrimony, which is not only the means of 
her ſupport, but alſo of the preſervation of her chaſtity ; and an irre- 
verſible divorce is a more complete termination of thoſe bleſſings th 
even death itſelf, ſince it is lawful for a woman to perform the 
offices of ablution, and fo forth, to the corpſe of a deceaſed huſband 
from whom ſhe is not irreverſibly divorced, whereas it is not lawful 
for her to perform thoſe offices to the corpſe of one from whom the 1s 
completely divorced; wherefore in this caſe alſo a mourning is in- 
cumbent.— It may here be obſerved that mourning is incumbent for 
two reaſons; FIRST, as it is a manifeſtation of grief, (as was men- 
tioned above;) SECONDLY, becauſe ornamenting or ſetting off the 
perſon by the uſe of the above articles is a means of exciting the deſires 
of men, and to a woman under Edit marriage is forbidden, wherefore 


ſhe muſt refrain from the uſe of ſuch things, leſt ſhe fall into that 


which is prohibited. —It is recorded, in the Na#/ Saheeh, that the 
prophet would not permit women under Edit to uſe antimony upon 
their eyelids, or to anoint themſelves, as the former is an ornament, 
and the latter is one way of uſing. perfume.— By what is faid in the 
definition of Hiddd, in the beginning of this ſection, vs. ** abſtaining 
* from perfumes, and ſo forth, except on account of ſome particular 
« pretext,” is to be underſtood, that the uſe of thoſe is lawful, where 
there is any ſufficient reaſon for it, as they are then uſed of neceſlity ; 
but it is requiſite that the intention [of the mourner } in the uſe of 
them be medicine, and not ornament. 


Ir a woman be accuſtomed to the uſe of unctions, in ſuch a man- 
ner that there might be an apprehenſion of her health ſuffering from 
the diſuſe, in this caſe, provided the cauſe for ee be in her 


A ſort of herb, the juice of wh ons the pans ofthe hands and les ofthe fee of 
a reddiſh colour. The herb cyprus, or privet. 
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conception apparent and evident, it is lawful to continue the uſe of 


them, becauſe things of which the occurrence is ſtrongly apprehended 
by her are conſidered as actually exiſting and eſtabliſhed ; and in the 


ſame manner, ſhe may wear warm furred or velvet garments, where 

here is a neceſſity; but it is in no wiſe lawful for her to uſe Hinna, 
b@auſe of the precept of the prophet before recited; nor to wear cloth 
dyed with ſaffron, becauſe that gives a perfurne. | 


MovrNniNnG is not incumbent upon an infidel woman, as ſhe i 
not bound to the obſervances required by the law ; neither is it incum- 
bent upon infants or girls under age, for the ſame reaſon : but it is 
incumbent upon female ſlaves, they being bound to the obſervances 
of the law in all ſuch points as do not affect the right of their owner, 
which is the caſe with mourning : it is to be obſerved, however, that 
the mourning, with reſpect to female ſlaves, does not include a pro- 
hibition from going abroad, ſince this would be an infringment upon the 


proprietor's right, which precedes the right of Gop, as the individual 
is neceſſitous, whereas God is not ſo. 


MovrN1NG is not incumbent upon an Am Malid under Edit "* 
the deceaſe of her proprietor; nor upon a woman under Edit who has 
been contracted in an invalid marriage, becauſe, with reſpe& to ſuch 
women, the bleſſings of marriage cannot be ſaid to periſh ſo as to at- 
ford a reaſon for the manifeſtation of grief; moreover, ornaments and 
the uſe of perfumes, and fo forth, are in their original nature allow- 
able; and where no ſpecial reaſon appears for the prohibition of them, 


they neceſſarily continue to be ſo. 


Propofing for 


a woman 
during her 
Edit is diſ- 
approved, 


Ir is not decent in any perſon publicly or expreſsly to ſolicit or ſeek 
connexion with a woman under Edit; but it matters not if this be 
done in an indire& and ambiguous manner: yet they ſhould not pal 
any ſecret promiſe of marriage to each other, this being forbidden in 


the e. ambiguous mode of propoſal abovementioned is Li 
i {cri 
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ſcribed by Ebn Abbas to be, that the man in the woman's preſence 
may declare his wiſh to . in W terms, without any n. 
lar 3 | 27 1 7 


IT is not lawful for a woman under divorce to go abroad, either 
in the night or day, whether the divorce be reverſible or irreverſible, 
becauſe the word of Gop in the Koran forbids them from appearing 
abroad: but a widow is at liberty to go forth during the whole day, 
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Rules for the 
behaviour of 
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and for a ſhort ſeaſon of the night alſo; yet ſhe muſt not paſs the 
night any where but in her own apartments. The reaſon of this in- 


dulgence is that as a widow has no proviſion. from her. huſband's 
property, it may be neceſſary that ſhe ſhould go forth to ſeek for a 
ſubſiſtence, and it may ſometimes happen that ſhe is detained abroad 
a conſiderable time, perhaps till after nightfal, whence the extenſion 
of the liberty to @ part of the night: but it is otherwiſe with a woman 
under divorce, as ſhe is entitled [during Edit] to a ſubſiſtence from the 
huſband. Yet if a woman were to enter into an engagement of 
Khoola with her huſband, making the conſideration for Khoola to con- 
fiſt of her ſubſiſtence during her Edit, ſome ſay that ſhe is at liberty 
to go during the day, while others maintain that ſhe has no liberty of 
going forth whatever, as the loſs of alimony during Edit is a conſe- 


quence of her own voluntary act, wherefore the prohibition, which 
is a right of the law, ſtill continues in force. | 


Ir is incumbent upon a woman under Edit that ſhe obſerve and 
accompliſh the ſame in the place where ſhe was reſident at the period 
of divorce taking place, or of the huſband's deceaſe, whether that be 
her own accuſtomed dwelling, or a houſe where ſhe may be upon a 
.vifit, (that of her parents, for inſtance,) becauſe this is ſo ordered in 
the Koran; and it allo appears in the traditionary precepts of the pro- 
phet that he ſaid to a woman whoſe huſband was lain ** fray i in your 
* own houſe until yer Eprr be accompliſhed.” 


Ir 


374 DIVORCE. Boos IV. 
A widow may Ir the apartment allotted to a widow, in the houſe, of her de- 


ber huſband's ceaſed huſband, be not ſufficiently ſpacious for her accommodation, 
houſe, if i=” and it ſhould happen that the heirs of the defun& exclude her from 
rated = the other parts of the houſe, it is then lawful for her to remove elſe- 
| where, becauſe ſhe has here an excuſe, and any good pretext ſuffices 
in all matters appertaining to the ſpiritual law, of which deſcription 
is Edit; the caſe is therefore the ſame here as where the woman 
has reaſon to fear thieves in her own houſe, or where there is an ap- 
prehenſion of its falling, or where ſhe holds it by hire, and is unable 
to pay the rent; all which circumſtances are a ſufficient cauſe of re- 


moval, as well as in the preſent caſe. 


j 


5 weed ug ' Wurne : a huſband and wiſe are ſeparated by irreverſible or tripli- 
divorce muſt cate divorce, it is requiſite that there be a curtain or partition between 
— 1 with them; and there is no objection to their continuing to reſide in the 
— — ſame houſe, provided this be attended to, as the huſband has himſelf 
declared her to be prohibited to him: but if he be a iſolute perſon, 
one who has no command of his paſſions, and of whom it may be ap- 
prehended that he will commit with her that which is unlawful, it is 
in this caſe expedient that ſhe remove to another houſe, (ſince there 
is evidently a ſufficient excuſe,) and that ſhe continue there until the 
accompliſhment of her Edit; —it is better, however, that the diſſolute 
huſband leave her in his houſe, and remove to another himſelf, —It is 
laudable in the parties, whether the huſband be diſſolute or otherwiſe, 
to engage a female friend to reſide in the houſe with them, who may 
be able to prevent any improper connexion.—lIf the dwelling-houſe 
be fo ſmall as not to admit of their reſiding in it under theſe precau- 
tions, it is then neceſſary that the wife remove elſewhere; but it is 
better that the huſband remove, and leave her to reſide in the houſe. 
All this proceeds upon a Ops of the ane 1 no more 


than one houſe. 


„ Ir 
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Ir a woman accompany her huſband upon a journey, or on a pil- 
grimage to Mecca, and he give her three divorces upon the way, or 


die, leaving her in an uninhabited place, ſhe muſt return to her own ,, 


city, provided the diſtance be within three days journey, becauſe this 
is not to be conſidered as going abroad, but rather as a conſequence of 
her having before gone abroad; but if the diſtance exceed three days 
journey, ſhe is then at liberty either to return home, or to proceed 
upon the pilgrimage, whether her guardian be with her or not.— 
The compiler of this work obſerves that this is only where ſhe is left 
within three days journey from Mecca, where her ſtay would be more 
dangerous than her proceeding ; but her return to her own city is pre- 
ferable, in order that ſhe may there accompliſh her Edit in the 
houſe of her huſband. —But if, in the caſe under conſideration, 
the divorce or death occur in a city, or other inhabited place, the 
woman muſt not go forth from that place until her Eait be accompliſh- 
ed, after which ſhe may leave it, provided the be accompanied by any 
male relation within the prohibited degrees.—What is here advanced 
is the doctrine of Haneefa.—The two diſciples ſay that, if the woman 
be accompanied by a relation within the prohibited degrees, ſhe may 
leave the place before her Edit be paſt; for they argue that ſhe ought 
to be allowed liberty to return home, in order that ſhe may relieve 
herſelf from the difagreeable circumſtances attending her reſidence in 
a ſtrange place, and alſo from the derangement and trouble of a jour- 
ney, becauſe theſe are ſufficient pretexts, and the impropriety of her 
travelling is removed by the circumſtance of her relation accompanying 
her. To this Hancefa replies that Edit affords a ſtronger reaſon againſt 
removal than even the want of a relation's protection, as a woman 
may lawfully go to any diſtance within a day's journey, without being 
accompanied by a relation, whereas this is not lawful for a woman. 
under Edit: and where it is unlawful for a woman to go to any greater 
diſtance, unaccompanied by a relation, it is ſo for one under Edit, 
a fortiori. 


CHAP. 
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CHAP. XIII 


Of the Eftabliſhment of Parentage. 


Ir a man make a declaration, ſaying if I marry ſuch a woman ſhe 
is divorced,” and he afterwards marry her, and ſhe-produce a child 
after ſix months from the day of the marriage * the parentage of the 
child is eſtabliſhed in him, and the dower is A . upon him; 
the former is eſtabliſhed, becauſe the wife is in this caſe conſidered 
as a. partner of his bed at the period of conception, as having brought 
forth a child at the expiration of ſix complete months from the date of 
the marriage, a time conſiderably poſterior to the divorce, ſince that 
takes place immediately after the marriage, wherefore the conception 
muſt be conſidered as having taken place prior to the divorce, that is, 


within the marriage. 


OB IEC TON. It is not to be imagined that conception ſhould take 
place at the time of marriage, as it is a conſequence of the carnal act, 
which happens poſterior to it; how, therefore, can it be eſtabliſhed 
that the conception took place before divorce, ſince the latter occurs 
upon the inſtant of the marriage? 


Rep. x. Conception may be imagined upon the inſtant of the 
marriage, as it is poſſible that the man may marry the woman whilſt 
in the commiſſion of the carnal act, and conſequently, that marriage 


* This means any time between /ix months and two years from the date of the mar- 


riage, as the former of theſe is held to be the Harte, and the latter the Jongg poſſible 
term of pregnancy. 
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and conception may have taken place at the ſame inſtant: and as. 


genealogy is a matter the eſtabliſhment of which is of great moment, 
this ſuppoſition has therefore been adopted: and the dower is incum- 
bent, becauſe the deſcent of the child being eſtabliſhed in him, he is 


virtually held to have cohabited with his wife; and it is 2 on ac- 


count of conſummation. | 


Ir a man repudiate his wife by a divorce reverſible, and ſhe bring 
forth a child at the end of two years, or more, from the time of the 
divorce, the parentage of the child is eſtabliſhed in him, and the divorce 
is reverſed, provided ſhe had not before declared the accompliſhment 
of her Edit, ' becauſe it is poſſible that her pregnancy may have taken 
place during Edit, as the Tohar (or term of purity) of ſome women is 
much longer than that of others, which circumſtance may have pro- 


tracted its continuance : but if ſhe be delivered of a child within 4% 


than two years from the time of divorce, ſhe becomes completely ſe- 
parated from her huſband, on account of the completion of her Edit 
by delivery: and in this caſe alſo the parentage of the child is eſtabliſhed 
in the huſband, becauſe it is as poſſible that the conception may have 
taken place previous to divorce, (that is, within the marrige,) as it 
is that it may have taken place after divorce, (that is, within 
the Edit:) but yet reverſal is not eſtabliſhed, becauſe, as it is poſ- 


ſible that conception took place after divorce, ſo it is alſo poſſible that 


it took place before divorce; wherefore reverſal cannot be eſtabliſh- 


ed, on account of the doubt which exiſts on this point: but where: 


the woman is.not delivered until after two years, reverſal is eſtabliſhed, 


as the conception is poſterior to divorce, and muſt be attributed to the - 


huſband, ſince no charge of adultery has been advanced againſt the 
wife, wherefore it is evident that he has had connexion with her 
during Edit, a circumſtance by which reverſal 1s eſtabliſhed. 


IF a man repudiate his wife either by three divorces, or by an ir- and ſo alſo, 


reverſible divorce, and ſhe be delivered of a child within leſs than two 
Vow TE F years 


1 
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years from the period of the divoree, the parentage is eſtabliſhed in him, 
as it is poſſible that the pregnancy may have exiſted at that time; and 
the right of cohabitation does not poſitively appear to have been diſ- 
folved' previous to pregnancy, whence the parentage is eſtabliſhed in 
this manner for the ſake of caution.—But if the delivery were not to 
take place until after the expiration. of two years from the period of 
feparation, the parentage of the child is not eſtabliſhed, as pregnancy in 
that caſe evidently appears to have taken place poſterior to divorce, 
and conſequently the child cannot be ſuppoſed to be begotten by the 
man in queſtion, ſince to him carnal connexion with the woman is un · 
lawful: yet if he claim the child as his own, the parentage is eſtabliſh, 
ed in him, as he here takes it upon himſelf, and it may be accounted 
for by ſuppoſing him to have had connexion. with. the woman, errone- 
ouſly, during her Edit. ; 


Ir a 1 by an irreverſible divorce, a wife who is under 
the age of puberty, but yet ſuch an one as may admit of carnal con- 
nexion, and ſhe bring forth a child after the expiration of nine months. 
from the time of divorce, the parentage of the child is not eſtabliſhed in 
him; but if the delivery be within / than nine months, it is 
eſtabliſhed. —This is according to Haneęfa and Mohammed.— Aboo. Yooſaf 
ſays that the parentage is eſtabliſhed in. the man, although the child 
ſhould not be born within leſs. than two years from the period. of di · 
vorce, becauſe the was under Edit, and it is. poſſible that the preg- 
nancy may have exiſted at the time of divorce,. and. ſhe not have de- 
clared the accompliſhment of her Edit, wherefore this fant wife is 
the ſame as a full grown woman.,—The argument of Haneefa and Ma- 
hammed is that the Edit of the wife is in this caſe appointed to be 
counted. by months,. wherefore it is accompliſhed.at the expiration of 
three months, by the rule of the law, independant of any declaration 
on her part; —if, therefore, ſhe be delivered of a child within / 
than fix months from. the end of that term which completes her Edi, 


the parentage of the child is eſtabliſhed ; but, if ſhe bring not forth * 
ler 
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ofter that time, the parentage is not eſtabliſhed, as it appears to have 
been begotten at the time when ſhe was not a partner of the huſband's 
bed, for the caſe treats of a girl irreverſibly divorced under puberty, 
and conſequently not ſubject to the menſtrual diſcharge, and whoſe 
Edit is therefore completed by the lap/e of time, namely, three 
months, wherefore it is not poſſible that pregnancy ſhould have ex- 
iſted at the time of divorce; and the right of cohabitation appears to 
have undoubtedly expired before pregnancy, ſo that the deſcent can 
not be eſtabliſhed. And if the wife under theſe circumſtances be re: 


pudiated by a reverfible divotce, the rule is the fatne (with Haneegfa 
and Mohammed). as before recited. Abo Yoofaf fays that the parentage 


of the child is eſtabliſhed in the huſband if it be born within rwenry- 


ſeven months from the time of divorce, as it mult be allowed that he 


may have had connexion with her at the latter end of the term of three 


months, which conſtitutes her Edit, and ſhe be delivered within the 


longeſt term of pregnancy admitted by the law, namely #wo years. 
But if the infant wife declare her pregnancy to have taken place 
during Edit, the rule is then the ſame as with reſpect to grown 
women; that is to ſay, the parentage of the child is eſtabliſhed in the 
huſband, as her puberty 1s proved by her own maſon. 


Ir a widow bring forth a child, the parentage 1s eſtabliſhed in her T 
huſband, provided the delivery happen within zwwwjo years from 
time of his deceaſe.—Zifer ſays that if ſhe be not delivered until after 
ſix months from the time of the completion of the Edit of widow- 
hood, in this caſe the parentage cannot be eſtabliſhed, becauſe her Ez, 
upon the lapſe of four months and ten days, is completed by the or- 
dinance of the law, as the Edu is, by the law, fixed to that time, and 


age "> achild 


the- we 7 


widow 
within two 
years after 
the deceaſe 
of her huſ- 


band is 


eftabliſhed 
in him: 


is therefore the ſame as if ſhe were to declare the accompliſhment of 


her Edit, as in the caſe of the infant before mentioned. Our doQors, 
on the other hand, ſay that the Edit of the woman in queſtion is not 
abſolutely fixed at four months and ten days, but has alſo another 
mode of completion, namely dlivery, ſince marriage with an adult 

Cc 2 woman 
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| there 1 is a © 


and fo alſo 
of a child 
born within 
fix months 
after the wife 
declaring her 
Edit to have 
expired, 


whatever be 
the occa 
of the tz 


The birth 
muſt be 
proved by 
evidence, 


capacity to bear children, as an infant is not a ſubject of impregnation 
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woman is conſidered as a cauſe of pregnancy: contrary to the caſe of 
a girl under puberty, becauſe the natural ſtate of ſuch an one is an in- 


until ſhe attain maturity, and. e the maturity of the infant 


Ix a woman under Edit declare the fame to be accompliſhed, and 
be afterwards delivered of a child within leſs than fix months from the 
time of her declaration, the parentag of the child is eſtabliſhed, as it is 
evident that her declaration was unfounded, and is conſequently null: 
but if ſhe be delivered after fix months from the tune of her declara- 
tion, the parentage is not eſtabliſhed, becauſe nothing appears in this 
caſe to annul her declaration, as it: is poſſible that her pregnancy, may 
have occurred: after that.— This reaſoning. applies to every. woman 
under Edit, whatever the occaſion may be, whether divorce rever- 
fible or irreverſible, or the deceaſe of her huſband; or of whatever 
deſcription or nature, whether it be counted. by months, or by the 
returns of the courſes. 


Wu a woman F Edit is delivered of a ckild; the parentage 
is not eſtabliſhed, (according to Haneefa,) unleſs the birth be proved by 


the evidence of two male witneſſes, or of one male and wo-female.— 
| This is a rule where there is no apparent pregnancy, or where the 


ſame is not acknowledged by the huſband: but if the pregnancy be 
apparent, or the huſband have acknowledged it, the parentage is eſta- 
bliſhed independant of the teſtimony of witnefles. The two. diſciples 
maintain that, in all caſes, the parentage is eſtabliſhed upon the teſti- 
mony of one woman,—becauſe the huſband's right of cohabitation ſtill 
continues during Edit, and it is this right which occaſions the fixing 
of the parentage of a child upon the huſband, wherefore nothing more 
is required than that ſome perſon prove the birth, and the identity, 
by teſtifying ** This is the child of which fuch a woman was deliver- 


ed, —and thus much may be — proved by the teſtimony af 
| a ſingle * 
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a fingle woman, in the ſame manner as it is during marriage, in a caſe 
where the huſband diſputes the child's identity.—Haneefa, on the 
other hand, argues that the Edit is accompliſhed by the woman's de- 
claration of delivery; ; but the mere completion of Edit is not proof, 
and the deſcent ſtill remains to be firſt eſtabliſhed, for which reaſon. it 
is that complete proof (that is, the teſtimony of two men, or of one 


man and two women, ) is made a condition: but it would be other- 


wiſe if the pregnancy were apparent, or acknowledged by the huſband, 
as in this caſe the parentage is eſtabliſhed prior to the birth; and the 


child's identity is there aſcertained by the teſtimony of one woman, — 
the midwi ;fe, for inſtance. 


If a woman under Edit from the death of her huſband. bring forth 
a child, and declare it to be his, and the heirs confirm her aſſertion, 
though no perſon bear evidence to the birth, the child is held to be 
deſcended of the huſband, according to all our doors *. This, with 
reſpe& to inheritance, is evident, as inheritance is a ſole right of the 
heirs, and conſequently their teſtimony or acknowledgment is to be 
credited in every matter which affects it.— A queſtion, however, may 
ariſe in this caſe whether the parentage of the child be by ſuch teſtimony 


eſtabliſhed with reſpect to others than thoſe heirs :. and upon this the 


learned in the law obſerve, that if thoſe heirs be perſons of a deſcrip- 
tion capable of being admitted as witneſſes, the parentage is eſtabliſhed 
with reſpect to all others as well as themſelves, becauſe their teſtimony 


The parent- 
age ofa child 
born of a 
widow, when 
uncontrovert- 
ed, is eſta- 
bliſhed in her 
deceaſed huſ- 
band, inde- 


pendant of 


evidence. 


amounts to proof, for which reaſon ſome doctors require. that their 


confirmation of the woman's aſſertion be delivered in the form of 
evidence: but the neceſſity of this is denied by others, becauſe the 


eſtabliſhment of parentage, with reſpe& to the reſt of mankind, is a 
neceffary conſequence of its eſtabliſhment with reſpect to the immediate 
heirs of the deceaſed by their confirmation 3. and where-a matter 
is once fully eſtabliſhed upon any particular ground, no neceſſity 
exiſts for any further conditions with ſſo to its eſtabliſhmeat.. 


This means, at whatever time the child be born, OA BY the Buſtand's 8 
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A child born 


Weithin leſs 


than ſix 
months aſter 
marriage is 
not the off · 
ſpring of that 
marriage; 
but if er 
fix months, 
it is ſo, inde- 
pendant of 
the huſband's 
acknowledg- 
ment; or 
-upon the 
evidence of 
-one witneſs 
to the birth 
where he de- 
nes it: and 
Laan is in- 
cumbent, if 


be peifiſt in 


his genial: 
and the wife's 
teſtimony i is 
to be credited 
in reſp ect to 
the 1-rofihe 
marriage. 


Divorce ſuſ- 
nded upon 
* birth of a 
child cannot 
take place on 
the evidence 


Of one woman 


to the birth. 
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Ir a man marry a woman, and ſhe bring forth a child within leſs 
than ſix months after the marriage, the parentage of the child i is not 
eſtabliſhed in the huſband, as pregnancy in that caſe appears to have 


exiſted previous to the marriage, and conſequently cannot be derived 


from him: but if ſhe be delivered ter fix months, it is eſtabliſhed, 


Whether he acknowledge it or not, becauſe then the marriage appeats 


to have exiſted at the time of impregnation, and the term of preg. 
nancy is complete. If, moredver, the huſband deny the birth, it may 

be proved by the evidence of one woman, after which the bareiitige 
is eftabliſhed in virtue of the marriage; and fuch being the caſe, if he 
perſiſt in denying the child, imprecation becomes incumbent, becauſe 
his denial then amounts to an imputation on his wife's chaſtity, fince 
it implies a charge of adultery againſt her. And if, upon the birth of 
a child, a diſpute were to ariſe between the huſband arid wife, he al. 
ſerting that he had married her only four months before, and ſhe 
maintaining that they had been married Fx months, the declaration of 
the wife is to be credited, and the child belongs to the huſband, be- 
cauſe apparent circumſtances teſtify for the wife, as it appears that her 
pregnancy has been a conſequence of marriage and not of whoredom.— 


A queſtion has ariſen among our doctors whether the wornan's af- | 


ſertion is to be credited wit houi being confirmed by oath? The two 
diſciples hold that it requires her oath : but Rage maintains the con- 


trary — 


- Tr a man ſuſpend divorce upon the circumſtance of his wife's 
bearing a child, by faying to her upon being delivered of this child 
you are diverced,” and a woman afterwards give teſtimony to her 
being delivered, yet divorce does not take place, according to Hantgfu. 
The two difciples maintain that divorce takes place, becauſe the evi- 


dence Of a ſingle woman ſuffices in all ſuch matters as are improper to 


be beheld by men; and the evidence of one woman to a birth being 
admitted, it is alſo to be admitted with reſpect to whatever proceeds 


from the birth, which 1 in the preſent inſtance is divorce.— The argu- 
3 ment 
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ment of Haneefe is that the woman, in this caſe, ſtands as a plaintiff - 

for penalty againſt her huſband, ad, he appears as the defendant, 

wherefore her claim cannot be eſtabliſhed: but by complete proof. 

The foundation of this is that the evidence of a Woman is admitted 

with reſpect to child- birth from neceſſity only, and has therefore no- 

effect with reſpect to divorce, ſince that is a matter altogether diſtin 

from childbirth, and unconnected with it, although ſuch canneriqg 

appear to exiſt from the peculiar circumſtances of the preſent caſe, — 

But if the. huſband acknowledge the pregnancy, divorce takes place 

upon. the woman. independant of the evidence of others, according to- 

Haneefa,—T he two diſciples hold that in this caſe alſo the teſtimony 

of the midwife is neceſſary, becauſe proof is indiſpenſable to the 

eſtabliſhment of a Dawee Hint, or claim of penalty, and the evidence 

of the midwife amounts to proof, according to what was before ſaid. — 

The arguments of Haneefa are twofold ;—F1RsT,. the acknowledg- 

ment of pregnancy. amounts to an acknowledgment of that which 

pregnancy induces, and extends thereto, and that thing is childbirth ; 5; 

SECONDLY, the huſband, in acknowledging the pregnancy, declares 

his wife a truſtee, as the child is.a depoſit in her poſſeſſion, and conſe-- 

quently her word is to be credited in the ſurrender of the.depoſfit,. as ö 

much as that of any other truſtee. | W 
Tas longeſt term of pregnancy is two Years, becauſe of the de- The term of | 9 

claration of Ayſba, tbe child does not remain in the mother's womb bee ny” | 

« youd teuo years: and the ſhorteſt term is fix months, . becauſe the — i 

ſacred text ſays THE.,WHOLE TERM OF PREGNANCY AND WRA N- 

* ING IS THIN TY MONTHs;” and [bn Abbas has ſaid that the term 

of ſuckling is two years, wherefore ſix months remain for the preg- 

nancy. Shgſei has ſaid that the longeſt term of pregnancy extends to- 

four years; hut the text here quoted, and the opinion of Ihn Abbas as- 

above, teſtify againſt him.—It is probable that Shafei may have. de- 

livered this opinion · upon. hearſay, as this is a mer which does not 

admit of WU | 


Is. 


. dase Boor Iv. 


Mod of a man Iris a man marry a female ſlave, and afterwards divorce her; and 
3 z then purchaſe her, and ſhe be delivered of a child within leſs than fix 
. — at: months from the day of purchaſe, the parentage is eſtabliſhed in him; 
ing her. Put if ſhe be delivered after fix months, the parentage is not eſtabliſhed; 
becauſe, in the firſt inſtance, the child is conſidered as born of a wo- 

man under Edit, conception appearing to have taken place before pur- 

chaſe; but, in the ſecond inſtance, it is regarded as ſlave· born, as the 

length of the term of pregnancy here admits of conception being re- 

N ferred to a time ſubſequent to purchaſe; and the child thus appearing 
to be born (not of a wife, but) of a fave, his acknowledgment is re- 


quiſite to the eſtabliſhment of its parentage. —What is now advanced 
proceeds upon a ſuppoſition of the flave being Tat bes: 


divorce, reverſible or irreverſible, or by Khoola: but if repudi- 
ated by two divorces, the parentage of the child is eſtablifhed, if it be 
born within Zwo years from the date of the divorce, becauſe in this caſe 
ſhe is rendered unlawful to her huſband by the rigorous prohibition, 
whencethe pregnancy can be referred only to a time previous to divorce, 


. | fince, under ſuch a circumſtance, ſhe is not rendered lawful to the 
. man 125 his A e purchaſe of her. Ae 7 
Miſcellane- Ir a man fay to his female ſlave if there be a child in your 
ous caſes, 


*« womb it is mine, upon a woman afterwards bearing teſtimony to 
the birth, the flave becomes Am-Malid to that man, becauſe here 
all that is requiſite is to prove the child's identity, by ſhewing that 
«© ſuch a woman has been delivered of ſuch a child,” —and this is ſuf- 
ficiently aſcertained by the teſtimony of the midwife, ds. to all 
our r doctors. 


If a man ſay of a boy, this is my ſon,“ and afterwards die, and 
the mother come declaring herſelf to be the wife of the deceaſed, ſhemuſt 
be conſidered as ſuch, and the boy as his child, and they both inherit of 
him. It is recorded in the Nader that this rule proceeds upon a fa- 

| yourable 
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vourable conſtruction of the law, for analogy requires that the wotrian 


ſhould not inherit, ſince deſcent is eſtabliſed not only in virtue of a 
valid marriage, but alſo of an invalid marriage, or of erroneous carnal 


connexion, or of poſſeſſion by right of property, and therefore the 


man's declaration that this is his ſon does not amount to an ac- 


know ledgment of his having married the mother: but the reaſon. for 
a more favourable conſtruction of the law here, is that the cafe ſup- 


poſes the woman to be one whoſe freedom and maternal right in the 
child are matters of public notoriety, and the validity of a marriage is 
aſcertained by circumſtances. But if the woman be not known to be 


free, and the heirs of the huſband maintain that ſhe is only an Am- 
Walid, the is not entitled to any inheritance; becauſe the mere ap- 


prarance of freedom, (ſuppoſing this caſe to occur in a Muſſulman ter- 
ritory,) although it defend the party Gooch n not tuthcicat | to 
eſtabliſh a claim of bn 1. PT 4 A N 
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ot Hindi, or the Care 795 £ Infant Children. ; 


Is a ſe parat ion take * between a huſband and wife, who are poſ- 
ſeſſed fan an infant child, the right of nurſing and keeping i it reſts with Par 
the mother, becauſe it is recorded that a Woman once applied to the 


prophet, ſaying O0, prophet of God! this is my ſon, the fruit of to the wife. 


* my womb, cheriſhed | in my boſom and ſuckled at my breaſt, and 
Vor. I. bs It oo „ his 


- 


In caſe of ſe · 
paration, the 
care of the 
infant chil- 
dren belongs 


Order of 
_ cedence * 


4 ranger: —moteover, a mother is naturally not only more ten- 


ed. It is to be obſerved, however, that if the mother refuſe to keep 
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« his father is defirous of taking him away from me into bis own 


care; to which the prophet replied, thou haſt a right in the 
a a prone 10-1088 of thy huſband, fo long as thou doft not marry with 


der, but alfo better qualified to cheriſh: a child during infancy, 1a that 
committing the care to her is of advantage to the child ; and Si 
alluded to this, when he addreſſed Omar on a ſumilar occaſion, ſaying 
&« the ſpittle of the mother is better for thy child than honey, O Omag!” 
which was ſaid at a time when ſeparation had taken place between 
Omar and his wife, the mother of Aim, the latter being then an in- 
fant at the breaft, and Omar deſirous of taking him from the mother; 
and theſe words were ſpoken in the preſence of many of the compa» 
nions, none of whom contradifted him: but the Nſta or ſubſiſtence 
of the child is incumbent upon the father, as ſhall be hereafter explain · 


the child, there is no conſtraint upon her, as a variety of cauſes may 
operate to render her incapable of the charge. 


Ir the mother of an infant dis, tha dicht af. Hizdnir (or infant e- 


Hizdait, after cation) reſts with the maternal grandmother, in preference to the pa- 


the mother. 


ternal, becauſe it originates in and is derived from the mother ; but if 


ſhe be not living, the paternal grandmother has then a right prior to 
any other relation, ſhe being as one of the child's mothers, (whence 


it is that ſhe is entitled to a ſixth of the effects of a child of her ſon, 


which is the mother's ſhare *;) and ſhe muſt moreover be conſidered 
as having a mote tender intereſt in her own offspring than any colla- 
teral relation. If there be no grandmother living, in this caſe a ſiſter 


zs preferable to either a maternal or paternal aunt, as ſhe is the daugh- 


ter of the father and mother, or of one of them, whence it is that 


the would take place of the aunts in inheritance :—(according to one 


tradition, the maternal aunt is preferable to a half ſiſter by the father's 


* This muſt mean, in caſe of the mother's death. 
7 gde, 
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ſide, the prophet- having ſaid the enaternal aunt 3s 45 a mother. J— 


A full fitter alſo has preference to on half ſiſter, maternal or paternal; 
and a maternal ſiſter to a paternal ſiſter; becauſe the right of Hizdnit 


is derived to them through the mother. The maternal aunt has pre- 


ference. to the paternal, becauſe precedence is given, in this point, to 
the maternal relation. The ſame diſtinction alſo prevails among the 


aunts as among the ſiſters; that i is, ſhe who is doubly related has a 


preference to her who is ſingly related; thus the maternal aunt, who 
is is ful ſiſter to the mother, precedes an ha{f ſiſter, maternal or pater- 
nal; and in the ſame manner, a, maternal ſiſter /precedes a paternal 
ſiſter ; and ſo alſo of the paternal aunts. If however any of theſe wo- 
men, having the right of Hizdnit, ſhould marry a ſtranger, her right 


is thereby annulled, on account of the tradition before quoted, and 


alſo, becauſe where the huſband is a ſtranger, it is to be apprehended 
that he may treat the child unkindly ; where the woman, therefore, 
who has charge of an infant marries, it is neither advantageous nor 
adviſeable that the infant remain with her, unleſs the perſon ſhe mar- 
ries be a relation, — as where the mother, for inſtance, having charge, 
marries the child's. paternal, uncle, or the mater nal grandmother 
marries the paternal grandfather, —beeauſe theſe men being as pa- 
rents, it is to be expected that they will behave with tenderneſs ;— 

and ſo alſo of 48 _— ich the prohibited en for the 
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and the men of the family diſpute it, in this caſe the neareſt paternal 
relation has the preference, he being the one to whom the authority 
of guardian belongs: (the degrees of paternal relationſhip are treated 
of in their proper place:) but it is to be obſerved that the child muſt 
Dad d 2 not 


In defect of 
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not be entruſted to any relation beyond the prohibited degrees, 'ſucki as 
the Mala or emancipator of a ſlave, or the ſon rn 1 __ 


a8 in this a Ge be I of dee tl 
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Tur nde of Hi . with reſpect to a male child, pete, to 


the mother, grandmother, or ſo forth, until he become indeperidant 


of it himſelf, that is to ſay, become capable of ſhifting, cating; drink- 


ing, and performiug the other natural functions without aſſiſtance; 


after which the charge devolves upon the father, or next paternal re- 
lation entitled to the office of guardian, becauſe, when thus far ad- 
vanced, it then becomes neceffary to attend to his education in all 
branches of uſeful and ornamental ſcience, and to initiate him into a 
knowledge of men and manners, to effect which the father or pater- 


nal relations are beſt qualified :—(Kaſ#f fays that the Hizdnit, with re- 


after maturity, requires ſome perſon to ſuperintend her conduct, and 


ſpect to a boy, ceaſes at the end of ſeven years, as in general a child 
at that age is capable of performing all the neceflary offices for him- 
ſelf, without affiſtance.)—But the right of Hrz4nit with reſpect to a 
girl appertains to the mother, grandmother, and ſo forth, until the 
firſt appearance of the menſtrual diſcharge, (that is to ſay, until ſhe 
attain the age of puberty,) becauſe a girl has occaſion to learn ſuch 
manners and accompliſhments as are proper to women, to the teaching 


of which the female relations are moſt competent; — but after that 


period the charge of her properly belongs to the father, becauſe a'girl, 


to this the father is moſt completely\qualified.—lIr is recorded from 
Mohammed that the care of a female child devolves upon the father as 
ſoon as ſhe begins to feel the carnal appetite *, as ſhe then requires a 
ſuperintendance over her conduct; and it is univerſally admitted that 


the right of Hiz4nit of girls is reſtricted to that period, with reſpect to 


all the female relations exce 15 the mother and GIO} | * 19 


18 ' 


* This is fuppoſed bythe Ae commence fins br the e 
the menſtrual diſcharge, at between eleven and twelve pay of e. | 


written 


— 
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written in the Fama Sagheer, that the right of H; zinit, with any ex - 
cept the mother or grandmother, diſcontinues upon the girl becoming 
capable of performing the natural offices without aſſiſtance, becauſe no 
other is entitled to require any ſervice of her, (whence it is that they 
cannot hire her as a ſervant to others,) and ſuch being the caſe the 
end, (namely, the girls education,) cannot be obtained: but it is 
otherwiſe with the mother or grandmother, as e are inveſted with 
a legal right to e her ſervices. 
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Ir a man contract his PR ſlave, or Am-Walid, in marriage to A ſlave has 
any perſon, and ſhe bear a child to her huſband, and the maſter after- --b, 
wards emancipate her, ſhe then becomes (with reſpe& to the child,) 2 free- 
33 a free woman that is, upon becoming free the obtains her right 
of Hizãnit which had not exiſted whilſt ſhe was a ſlave, becauſe her 
ſervice, as a ſlave, would neceſſarily WE with the proper diſ—- 


charge of the duties of Hixdnit. th 
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A A or l infidel hee, 3 to a Aale, v e 
is entitled to the Hixanit of her child, although he be a Mauſſulman * 22 : 
like the father; but this only ſo long as the child is incapable of form - My/ulmen. 
ing any judgment with reſpect to religion, and whilſt there is no ap= 
prehenſion of his imbibing an attachment to infidelity ; but when this 
is the caſe, he muſt be taken from the mother, becauſe, although it 
be for the child's advantage to be under her care until that Dries, his 
remaining eee with her n wan injurious. 


A nov or girl, having paſſed the wa of adhs, Wi no op- FER 


th ut ſt n =_ after the term 
ion to be with one parent in preference to the other, but muſt neceſ- of Hiker, 


ſarily thenceforth remain in charge of the : father. —Shafei maintains remain ſolely 
that they have an option to remain with either parent, becauſe of a yolks = 
tradition of the prophet to this effect. The argument of our doctors 

is, that young perſons; from want of judgment will naturally wiſh to 

ſtay with the parent who treats them with moſt indulgence, and lays 


* | them 
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A mother 
cannot re- 
move with 
her child to a 
| firange place. 


them ak leaſt e Therefore giving them a A in this 
matter would not be tenderneſs, but rather the reverſo, as being con- 
trary to their true intereſt; and it appears in the Nat/ Saheeh that the 
companions withheld this option from children. With reſpect to the 
tradition cited by Shafes, it may be obſerved that, in the inſtance there 
alluded to, where the prophet gave a boy his choice, he firſt prayed 
to God to direct him therein, and the vs, (hy then ene under Pn in- 
fluence of the e s prayer. NEC IRS 
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Ir a divorced woman be deſirous of removing with her child out of 
a City, ſhe is not at liberty to do it ;—but yet if ſhe remove with her 
child out of a city, and go to her native place, where the contract of 
her marriage was executed, in this caſe her removal is lawful, becauſe 
the father is conſidered as having alſo undertaken to reſide in that 
place, both in the eye of the law, and according to common ulage, 
for the prophet has ſaid Whoever marries a woman of any city it 
% thereby rendered a DENTZEN of that city; and hence it is, that if 
an alien woman were to come into the Muſſulmam territory, and there 
to marry an infidel ſubject, ſhe alſo becomes an infidel ſubject: it is 
to be obſerved, however, that this rule does not apply to an alien 
man,—that is to ſay, if an alien man were to come into the Muſſulman 


territory, and there to marry a female ſubject, he is not thereby 


rendered a ſubject; for, if he chuſe, he may ** n wife n re- | 
turn to his own country. nd 94: 1 | | 


Ir a divorced woman be deſirous of removing with her child hoy 
place which is not the place of her nativity, but in which her mar- 


riage contract was executed, ſhe is not at liberty to do it. This 1s 
8 3 demonſtrated 
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demonſtrated by Kadooree in his compendium, and alſo accords with 
what is related in the Mabſoot. The Jama Sagheer ſays that ſhe may 
take her child thither, becauſe where a marriage contract is executed 
in any place, it occaſions all the ordinances thereof to exiſt and have 


force in that place, in the ſame manner as ſale amounts to a delivery of 


the article ſold in the place of fale; and a woman's right to the care 


of her children is one of the ordinances of marriage, wherefore ſhe is 
entitled to keep her child in the place where ſhe was married, although 


ſhe be not a native of that place. The principle upon which the Mab- 


foot proceeds in this cafe is, that the execution of a contract of mar- 


riage in a place merely of caſual reſidence, (ſuch as the ſtage of a 
journey,) does not conſtitute it a home, according to general uſage, - 


and this is the better opinion. In ſhort, to the propriety of the wo- 
man carrying her child from one place to another, two points are ef- 
ſentially requiſite, one, that ſhe be a native of the place to which ſhe 
goes; and the other, that, her marriage contract has been there exe- 


cuted; this, however, means only where the places are conſiderably | 


diftant; but if they be ſo near that the father may go to ſee his child 
and return the ſame night, there is no objection to the wife going to 
the other place with the child, and there remaining; and this, 


whatever be the ſize or degree of the places, whether cities or vil- 


lages; nor is there any objection to her removing from the village to 
the city or chief town.of a diſtrict, as this is in no reſpect injurious to 
the father, and is advantageous to the child, ſince he will thereby be- 


come known and acquainted with the peaple of the place: but the re- 


verſe [that is, her removal from the city to a village, ] would be inju- 


rious to the child, as he would thereby be liable to acquire the low 


manners and mean ſentiments of villagers; wherefore a woman is not 
at liberty to carry her child from a city to a village. 


C HAP. 
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Of Mifla, or Maintenance. . _ 


Definition of Nirx4, in the language of the law, ſignifies all thoſe things which 


IO are neceſſary to the ſupport of life, ſuch as loud, e and k: 
many confine it ſolely to . | 
S Cr. . cht ee 


N 


Of the NIT KA of the WIr x. 


The ſub- Wuxx a woman ſurrenders herſelf into the cuſtody of her huſ- 
fiſtence of a 


wife is in- band, it is incumbent upon him thenceforth to ſupply her with food, 
cumbent clothing, and lodging, whether ſhe be a Muſſulman or an infidel, be- 
pon her 6 We 1 * 

huſband, cCauſe ſuch is the precept both in the Koran and in the traditions; and 
alſo, becauſe maintenance is a recompence for the matrimonial re- 

ſtraint; whence it is that where a perſon is in cuſtody of another on 

account of any demand, or ſo forth, his ſubſiſtence is incumbent upon 

that other,. — as when a public magiſtrate, for inſtance, is impriſoned 

on account of any mal-adminiſtration in his office, in which caſe his 
ſubſiſtence muſt be provided from the public treaſury; and as the au- 

thorities upon which this proceeds make no diſtinctions between a Muſ⸗ 


ſulman and an infidel, the rule hokls the ſame with reſpe& to either in 
the preſent caſe. | 


— 


IN 


Cena KWP. done. 

Is adjuſting the obligation of the Nia, or maintenance of à wife, 
regard is to be had to the rank and condition both of her and her huſ- 
band: thus if the parties be both wealthy, he muſt ſupport her in an 
opulent manner; if they be both poor, he is required only to provide 
for her accordingly ; and if he be rich and ſhe poor, he is to afford her 
a moderate ſubſiſtence, ſuch as is below the former and above the lat- 
ter.— The compiler of this work ſays that this is the opinion adopted 
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in proportion 
to the rank 


and circum- 
ſtances of the 


parties; 


by Khaſaf; and that decrees paſs accordingly. Kygorokhee is of opinion 


that the rank and condition of the huſband alone is to be regarded, 


(and ſuch alſo is the doctrine of Sh ,) becauſe the ſacred text ſays 
© LET HIM SUPPORT HER ACCORDING ro HIS ABILITY,,—The 


ground of Khaſf”s opinion is a tradition reſpecting the prophet, who, 
on a wornan applying to him for his judgment upon this point, ſaid 
to her **. take from the property of your huſband whatever may fuffice 
for the ſubſiſtence of yourſelf and your child in the cuſtomary way; 
from which it appears that the circumſtances of the woman are to be 
regarded as well as thoſe of the man, for maintenance is ineumbent 
only ſo far as may ſuffice for the. purpoſe. intended by it, and as a 
woman in mean circumſtances has no occaſion for the ſame ſubſiſtence 


as one who is accuſtomed to live in affluence, ſuch is (with reſpect to 


her) unneceflary ; and as to the text above quoted by Shafet, it means 
no more than that if the woman be in, affluent circumſtances, and her 


huſband otherwiſe, he ſhall ſupport her according to his ability, and 


the remainder, or difference, ſhall be a debt upon him. By the expref- 


ſion ** cuſtomary way, in the tradition quoted by Shafei, is to be un- 
derſtood a middling or moderate way, that is, a medium between the 


circumſtances of the wife, and thoſe of the huſband, where. the | 
former happens to be rich and the latter poor; and as the prophet in 


his deciſion left this to the judgment of the parties themſelves, the pro- 
portion is not ſpecifically determined by the law.—Sbhafei has fo de- 
termined it, ſaying that the Ny or maintenance incumbent upon a 
huſband 1 in . of his wife, if he be opulegt, i two A. or thoyt 
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and this, al- 
though ſhe 
withhold her- 
ſelf on ac- 
count of her 
Aowwer: 


but not if ſhe 


or an infant 
incapable of 
generation: 
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one thouſand Dirms * annually, —if he be poor, one Mil; and if in 


middling circumſtances, one and a half: this, however, is not ad- 
mitted, becauſe a thing declared to be incumbent . {6 far as may ſuf- 
fc cannot be legally fixed at any ſpecific rate, as the Pop 
muſt neceflarily vary according to circumſtances. 


Ir a woman refuſe to ſurrender herſelf to her huſband, on account 
of her dower, (that is, on account of its not having been paid to her,) 
her maintenance does not drop, but is incumbent upon the huſband, 
although ſhe be not yet within his cuſtody, ſince her refuſal is only in 
purſuance of her right, and conſequently the objection to the matri- 
monial cuſtody originates with the huſband. 

Ir a wife be diſobedient or refractory, and go abroad without her 
huſband's conſent, ſhe is not entitled to any ſupport from him, until 
ſhe return and make ſubmiſſion, becauſe the rejection of the matrimo- 
nial reſtraint in this inſtance originates with her: but when ſhe re- 
turns home, ſhe is then ſubject to it, for which reaſon ſhe again be- 
comes entitled to her ſupport as before. It is otherwiſe where a 


woman, reſiding in the houſe of her huſband, refuſes to admit him to 
the conjugal embrace, as ſhe is entitled to maintenance, notwithſtand- 


ing her oppolition, becauſe, being then in his Power, he may if he 


pleaſe, enjoy her by force. 


Is a man's wife be ſo young as to be incapable of generation, her 
maintenance is not incumbent upon him, becauſe althou gh the 
ſhould be within his cuſtody, yet as an obſtacle exiſts in her to the 
carnal embrace, this is not the cuſtody which entitles to maintenance, 
that being deſcribed "y cuſtody, for the Pur peſe of enjoyment, which 


C Dirms have varied in their — 5 at different times, from twenty to twenty-five 


paſſing current for a Deenar. The ſum here mentioned i is from about eighteen to twenty- 
two pounds ſterling. 


does 
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does not apply to the ada of one incapable of the act dip 
to the caſe of a fc woman, to whom maintenance is due, al- 
though ſhe be incapable, as ſhall be hereafter demonſtrated, —Shafei 
lays that maintenance is due to an infant wife, becauſe he holds it to 
be a return for the matrimonial propriety, in the ſame manner as it 
is with reſpect to a ſlave for the propriety in his perſonal ſervice. To 
this, however, our doctors reply that the dower is the return for the 
matrimonial propriety, and one thing does not legally admit of t re- 


turns; wherefore, in the caſe of an infant wife, the dower 1 is due, but 


not maintenance. | | 17 


Bur if the huſband be an infant incapable of generation, and the 


wife an adult, ſhe is entitled to her maintenance at his expence, be- 
cauſe in this caſe delivery of the perſon has been performed on her part, 
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but it is due 
to an adult 
wife from an 
infant huſ- 


and the obſtacle to the matrimonial enjoyment exiſts on the fore of the (FR 


huſband. | 4 

Ir a woman be impriſoned f for debt, her huſband is not equine to 
fupport her, becauſe the objection to the matrimonial cuſtody does not 
in this caſe originate with him, whether her impriſonment be owing 
to herſelf (as in a caſe of wilful delay and contumacy) or otherwiſe, 


(as where ſhe is poor and unable to diſcharge the debt.) And, in the 


fame manner, if a woman be forcibly ſeized and carried off by any 


perſon, ſhe has no claim to maintenance from her huſband; and fo 
alſo, if a woman go upon a pilgrimage, under charge of a relation 
within the prohibited degrees, —becaule ſhe is not then in cuſtody of or 


her huſband, and her not being ſo is occaſioned by her own ander 


act. It is recorded from Aboo Yoo/af that a woman upon a pilgrimage 
is entitled to a maintenance: from her huſband, as her undertakin g the 


ind; ern Pilgrimage * is a ſufficient pretext for her Wan him; 1 


5 2 Hidj- Farz. At! is incumbent upon all Maſlamites to rd at leaſt one pil- 


grimage to Mecca, and this one is reckoned among the Firayez, or | Lered ordinances, 
Waun * : 
Eee 2 | | but 


a” is not due 


Vife is im- 


* 


forcibl 
or f. 4 


s upon 
Igrim ** 
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(unleſs ſhe he 
accompanied 
by the huſ- 
band.) 
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| but he allows her only a Nifha-Hizr, or ſupport as in a ſettled) place: 


and not a NH- Sir, or ſupport as upon a journey; as the former only 
is incumbent upon the huſband, not the /atter. But if the huſband 


- accompany his wife upon her pilgrimage, her maintenance is then in- 
cumbent upon him according to all our doors, becaufe in this caſe 
ſhe continues in his cuſtody; but ſhe is entitled to a Na- Hiar only, 


not to a Nif#a-Siſr, as he is not the occaſion of her travelling, whence 
it is that he is not obliged to furmiſh her with a conveyance. x 


Ir a woman fall ſick in her huſband's houſe, ſhe is ſtill entitled to 
a maintenance. This 1s upon a principle of benevolence, as analogy 
would ſuggeſt that the is not entitled to maintenance, where the falls 
ſick ſo far as to be incapable of admitting her huſband to the conjugal 
embrace, fince in this caſe ſhe cannot be deemed in cuftody for the pur- 


| poſe of enjoyment : but the reaſon for a more favourable conſtruction 


A huſband 
muſt main- 
tain his wife's 
ſervants, 


of the law in this caſe is, that ſhe ſtill remains in cuſtody, as her 
huſband may aſſociate and indulge in dalliance with her, and ſhe may 
continue to ſuperintend his domeftic concerns, and the obſtacle to 
carnal enjoyment is (like the menſtrual diſcharge) an accidental oc- 


currence.—lIt is recorded from Aboo Yooſaf that if a woman deliver 
| herſelf into the cuſtody of her huſband, and then fall fick, ſhe is ſtill 


entitled to maintenance; but if ſhe fall ſick firſt, and then deliver her- 
ſelf to him, ſhe has no claim to maintenance until her recovery, as 
the ſurrender of her perſon is not in this caſe complete: and the learned 
in the law admit this to be a proper diſtinction. 


Tun maintenance of the wife's ſervants is incumbent upon her 


huſband, as well as that of the wife herſelf, provided he be in opulent 
circumſtances, becauſe he is obliged to provide his wife's mainte- 
nance, « ſo far as may ſuffice,” (as aforeſaid,) and it is not ſufficient, 
unleſs her ſervants alſo be ſupported, they being eſſential to her eaſe 
and comfort: but it is not abſolutely incumbent upon him to provide 
a maintenance for more than one ſeryant, according to Haneefa and 

An.. 
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Mohammed.” Aboo YooJaf ſays he muſt provide mnaititerdtice for two 
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fervants, as one is required for ſervice within the houſe, and the other 
out of doors.—The arguments of Haneefa and Mohammed on this point 
are twofold ;—p1RsT, one ſervant may anſwer both purpoſes, whence 
wo are unneceſſary; 8ECONDLY, if the huſband were himſelf to un- 
dertake all the ſervices required by the wife, it would ſuffice, and a 
ſervant would be unneceſſary; and, in the ſame manner, it ſuffices if 
he conſtitute any ſingle ſervant his ſubſtitute therein; wherefore a 
ſecond ſervant is not requiſite. The learned in the law fay that the 
rate of maintenance due from an opulent huſband to his wife's ſervants 
is the ſame as that due from a poor huſband to his wife, - namely, 
the loweſt that can be admitted as ſufficient. —Haneefa ſays that a 
huſband who is poor is not required to find maintenance for his wife's 
ſervants; and this is an approved doctrine, as it is to be ſuppoſed that 
the wife of a poor man will ſerve herſelf. Mohammed holds that it is due 
from a poor huſband, in * ne manner as "ron one more opulent. 
Tr a huſband become poor, to ſuch a ae as to be unable to 
provide his wife her maintenance, ſtill they are not to be ſeparated on 
this account, but the K#zee ſhall direct the woman to procure neceſ- 
aries. for herſelf upon her huſband's credit, the amount remaining A 
debt upon him.—Shafei# fays that they muſt be ſeparated, becauſe 
whenever the huſband becomes incapable of providing his wife's main- 
tenance, he cannot ** retain her with humanity,” (as is required in the 


ſacred writings,) and ſuch' being the caſe, it behoves him to divorce - 


her; and if he decline fo to do, the Kdxee is then to effect the ſeparation 
as his ſubſtitute, in the ſame manner as in caſes of emaſculation or im- 
potence: nay, the neceſſity for this is more urgent in the preſent in- 


ſtance than in either of thoſe caſes, as the maintenance is indiſpenſable. 
To this our doctors reply that if a ſeparation take place the right of 


the huſband is deſtroyed in toto, which is a grievous injury to him; 
whereas, if the wife be deſired to procure maintenance for herſelf 
upon his credit, his right is by this means preſerved with the fmalleſt 


poſſible - 


wife to raiſe 
may 
upon his 

credit, 
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n injury; wherefore they are not to be pied but the wife 
ſhall be directed to take up the articles neceſſary for her ſubſiſtence 
upon his credit, as was already ſtated: but the wife is in this caſe 
reſtricted in her expences to a rate which muſt be determined by the 

whole preg Kizee.—The Kdzee cannot act as the ſubſtitute of the huſband in ef- 
fecting a ſeparation here, as in caſes of emaſculation or impotence, be- 
cauſe property in marriage is only a dependant, or ſecondary conſidera- 
tion, the primary object being procreation, and that which is a d- 
pendant merely cannot be put in competition with the original intent, 
upon which principle it is that the K4zee is empowered. to effect a ſe- 
paration in either of the other two inſtances, as there the original in- 
tent is defeated; but it is not ſo in the preſent caſe. The advantage 
of the Kdzee deſiring, the woman to procure a maintenance upon her 
huſband's credit, and of his fixing the. rate thereof, is that ſhe is 
thereby enabled to make her huſband reſponſible for the amount; for 
if ſhe contract any debt without this authority, the creditor's claim 

lies againſt her, and not againſt her huſband. | 


to be varied. Is the huſband were in indigent circumſtances at e the time 'of the 
. Kizee authorizing the wife as aforeſaid, and he have conſequently 
_—— determined her maintenance at the rate of poverty, and the huſband 
afterwards become rich, and ſhe ſue for a proportionable addition 
to her maintenance, a decree muſt be given in her favour, as the rate 


of the maintenance differs according to the poverty or opulence of the 
huſband. = 


* 


Arrears of . _ Ira length of time ſhould elapſe during which the wife has not 
233 received any maintenance from her huſband, ſhe is not entitled to de- 


leſs che main · mand any for that time, except when the Kdzee had before determined 


tenance have 


been decreed and decreed it to her, or where ſhe had entered into a compoſition 
by the ee with the huſband reſpecting it, in either of which caſes ſhe is to be 


it previouſly decreed her maintenance for the time paſt, becauſe maintenance is an 


determined 


on between . obligation 
the parties, | | 


cuar. Xv. DIVORCE. 
obligation in the manner of a gratuity &, as by a gratuity! is n 


ſtood a thing due without a return, and maintenance is of this de- 


{cription, it not being held (according to our doctors) to be as a re- 
turn for the matrimonial propriety; and the obligation of it is not 
valid but through a decree of the Kaze, like a gift, which does not 
convey a right to poſſeſſion but through ſeizin, which eſtabliſhes poſ- 
ſeſſion: but a compoſition is of equal effect with a decree of the Kizee, 
in the preſent caſe, as the huſband, by ſuch compoſition, makes 
himſelf reſponſible, and his power over his own perſon is ſuperior to 
that of the magiſtrate.— This reaſoning does not apply to the caſe 


of dower, as that 1s conſidered to _ a return N the uſe of the wife" 8 


perſon. 


— 


Ir the Kdxee decree a wife her maintenatice, and a length of time 
elapſe without her receiving. any, and the huſband ſhould die, her 
maintenance drops ; ; and the rule is the ſame if /be ſhould die; becauſe 
maintenance is a gratuity, reſpecting which the rule is that it drops 
in conſequence of death, like a gift, which is annulled by the deceaſe 
of either the donor or donee before ſeizin being made by the latter.— 
Shafei ſays that the maintenance is in all circumſtances to be conſider- 
ed as a debt upon the huſband, in conformity with his tenet, that it is 
not a gratuity but a return, wherefore it cannot drop like demands of 
the former deſeription.— This was before replied to. 


Ir a man give his wife one year's maintenance in advance, and 
then die before the expiration of the year, no claim lies againſt the 
woman for reſtitution of any part of it.— This is the doctrine of Ha- 
neefa and Aboo Yooſaf.— Mohammed ſays that ſhe is entitled only to the 
proportion due for the term paſt, from the beginning of the. year 75 
the huſband's 9 the remainder being the right of his heirs ; ; If, 


* Arab. Sillir, By this is to be here underſtood + preſent or gratuit promiſed but 8 


not yet paid. 
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W the fy RE remain with her in ſubſtauce, * muſt reſtore 
it; or, if it do not remain, ſhe is reſponſible for the value, (and this 
alſo is the doctrine of Shafei, and the ſame difference of opinion ob- 
tains in reſpect to clothes and apparel,) becauſe the wife in this caſe 
has received in advance the return for the matrimonial confinement, 
to which ſhe has a claim, in virtue of ſuch confinement, but her 
claim is annulled by the huſband's deceaſe, ſince ſhe no longer re- 
mains confined, and conſequently the return is annulled in proportion 
to the annulment of her claim, in the ſame manner as the ſtipend of a 
Kdce.— The argument of the two E/ders is that the maintenance is a 
gratuity, of which the claimant has already taken poſſeſſion; and re- 
ſtitution of a gratuity cannot be demanded after death, the virtue of it 
being completed by that event, as in a caſe of gift; whence it is that if 
the maintenace were to periſh in the woman's poſſeſſion, without her 


conſuming it, no part of it can be demanded of her, according to all the 


A ſlave ma 
be ſold for the 
maintenance 
of his wife, 
if the latter 
be free. 


doctors, whereas, if it were a return, it might be demanded in a caſe 
of deflrution, as well as in one of conſumption, nor would there be 
any difference between the two.—lIt is recorded from Mohammed that 


if the proportion advanced do not exceed that of one month, no reſti- 


tution is required, as this proportion is inconſiderable, and ſtands as an 
allowance for preſent uſe. | 
| Ir a flave marry a free woman, her maintenance is a debt upon 

him, for the diſcharge of which he may be ſold ; but this is only pro- 
vided the marriage was with his owner's conſent, as her maintenance 
being due from the ſlave, the obligation to it muſt ultimately affect 
his owner; the debt is therefore charged to the ſlave, in the ſame 
manner as one contracted in trade by a Mazoon, or privileged ſlave; 
but his owner is at liberty to redeem him by diſcharging the debt, 
becauſe the woman's right extends to her maintenance only, not to 
the ſlave's perſon: and if the flave die, her right to any arrear of 
maintenance drops, (and ſo alſo where he is lied,) ſince it is a ga- 
tuity, as was already ſtated. | 
F 


7 


CHAP, XV. DLV o ο 


Ir a man marry the female ſlave of another, and her owner give, 
her permiſſion to reſide in her huſband's houſe, her maintenance is in- 


cumbent upon the huſband, becauſe ſhe is then within his cuſtody: Wing are, 


but if ſhe have not permiſſion to reſide with her huſband, he is not 


reſponſible for her maintenance, as in this caſe her cuſtody i is not 22 


eſtabliſhed, —The term here applied to the permiſſion granted by the 


maſter [taboweeat | means not only liberty to reſide in the huſband's 
habitation, but alſo an exemption from all ſervice; wherefore, if any 
ſervice be afterwards required of her, the maintenance from the huſ⸗ 


band drops, as cuſtody, which is the ground of her right to mainte- 
nance from him, neceſſarily ceaſes on. ſuch an occaſion.—It is lawful 
for the maſter to require the ſervice of his female ſlave, although he 
have granted her leave to reſide with her huſband, becauſe ſuch leave 
is not Binding upon him, as is demonſtrated in its proper place —But 
it is to be obſerved that if the female ſlave voluntarily perform her maſ- 
ter's ſervice, without his calling upon her, her right to maintenance 
from her huſband does not drop. Theſe feu apply good op An. 
n as to _— flaves. * 
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IT is inchmbent pon a Beten 0 to provide a ſeparate apartment A 
for his wife's habitation, to, be ſolely and excluſively appropriated to 
her uſe, ſo as that none of the huſband's family, or others, may enter 
without her permiſſion and deſire, becauſe this is effentially neceſſary 
to her, and is therefore her due the ſame as maintenance, and the 
word of Gop appoints her a dwellinghouſe as well as a ſubſiſtence: 
and as it is incumbent upon a huſband to provide a habitation for his 


wife, ſo he is not at liberty to admit any perſon to a ſhare in it, as this 


would be injurious to her, by endangering her property, and une 


401 
A buſband 


muſt main - 
tain his wife, 


here ſhe re- 
-e a "NOT 


| and the fame 7 


of in Walids, 


22 2 


. 
. 
> — 


Vor. I. | F ff * ei 


] 


3 
5 
4 
4 
= 
- L 
, C 
ö 5 
; .- 
1 
j 
| 9 
y | 
3 
I 
% 4 
F 
U 
1 
1 
2 
9 
4 
' 


42 Fe WY DIVORCE. -"Beox IV. 
| ing her enjoyment of his ſociety ;/ but if the defire it, the huſband 
may then lawfully admit a partner in the habitation, as ſhe by ſuch a 

_ requeſt. voluntarily relinquiſhes her right: neither is the huſband at 


liberty to intrude __ his wife * na WY ee any; for the 
ſame reaſon, © | . 


— 


9 * A — yd — — 
o . 
( > * 2 , - " : 


Ir the huſband appoint his wife an 1 apartment within his own houſe, 
giving her the lock and key, it is ſufficient, as ae end is by t this means 
ny obtained. | 


; Te LITE 

but under the A HUSBAND is at liberty to prevent his wife 5 parents, or * 2 
— relations, or her children by a former marriage, from coming in ꝰ to 
— — her, as her apartment or habitation is his property, which he may 
lawfully prevent any perſon from entering; but he cannot prchibit 

them from ſeeing and converſing with her Whenever they pleaſe, for 

if he were to do ſo, it would induce Katta Rihm, or a breach of the 

ties of kindred, and their ſeeing or converſing with her is in no reſpect 

injurious to him. Some have ſaid that he cannot prohibit them from 

coming in to her, any more than from conver/ing with or ſeeing her, 

but he may prevent them from reffding with her, as this might cauſe 

_ diſturbance and inconvenience. Others have ſaid that he cannot pro- 

hibit his wife from going to viſit her parents, nor prevent the parents 

from viſiting her every Friday; neither can he forbid her other relations 


from viſiting her once a year; qu this is approved. 


Maintenance Ir a woman's huſband as hicnſelf, leaving eſſe i in the hands 
to the wife of 


an abſentee of any perſon, and that perſon acknowledge the depoſit, and admit the 


is decreed woman to be the wife of the abſentee, the Kdzee muſt decree a main - 


ſubſtance, tenance to her out of the ſaid effects; and the fame to the infant chil- 


Although, by the cuſtoms of the eaſt, men are not permitted to enter into the wo- 
men's apartments without eſpecial permiſſion, yet it is not uncommon to converſe with a 
woman through a curtain, or (as fome part of this paſſage ſcems to n through a 


graue: N 
7 dren 
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dren of the abſentee, and alſo. to his patents, And the rule js the 
ſame if the Kdzee himſelf be acquainted with the above two circum- 
ances, where the truſtee denies both or either of them.—The ar- 
gument upon which this proceeds is that where the above perſon ac- 
knowledges the woman to be the wife of the abſentee, and alſo, that 
he has property of the latter in his hands, ſuch acknowledgment 
amounts to an avowal of her being entitled to receive her right out of 
the ſaid property, without the * 8 . as a Woman is au- 
thorized to it by law. | 


OBJECTION. It a woman be decreed her maintenance out of the 
effects of her abſent huſband, in conſequence of the truſtee's acknow- 


ledgment, this admits the judgment of a OOTY? _ an ab- 
ſentee, which is illegal. 


RETLY.— The order of the Kizee is not in this cle direftly againſt 
an abſentee, but only virtually, and by implication, becauſe the above 
perſon is the Zoo- al- Ted, or immediate poſſeſſor of the property, and 
the acknowledgment of ſuch an one is to 45 credited in any thing af- 
fecting his truſt, but more eſpecially i in the preſent caſe, ſince if he 
were to deny either the marriage or the depoſit, it would not be in the 
woman's power to ſue him, for if ſhe do ſo, and produce witneſſes in 
ſupport of her plea, their evidence could not be received, as a truſtee 
cannot be ſued on a plea of marriage; nor can the woman appear as 
plaintiff againſt him with reſpect to the property in his hands, ſince 
ſhe is not the huſband's agent: and the truſtee”; 8 acknowledgment 
being credited, the KAxer, in conſequence of it, iſſues a decree for the 
wife's maintenance, which muſt affect the huſband of courſe; : and 
the decree of a Kazee, affectin g an abſentee in this way, is approved. 

If, moreover, the property of the abſentee be in the hands of the 
perſon aforeſaid in the way of Moz4ribat, or as a debr, the rule holds 

the ſame as if it were a depofft. What is now ſaid ſuppoſes the pro- Aren be 
perty to be of the ſame nature with the woman's right, ſuch as money, Jing. 


grain, or cloth: but where it is otherwiſe, a_maintenance muſt not be what whatio nec 
decreed c our of it, becauſe, 1 in this caſe, it cannot be furniſhed from it 67 ſupport: 


Fff 2 ö but 
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but ſhe muſt 


give ſecurity _. 


that ſhe has 
not already 
received any 


thing in ad- 


Vance. 


It can be de- 


creed only to 
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fe ant c hildr ns 
or parents of 
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perty of an abſentee « cannot be thus diſpoſed of, as bps" refuſal 1 is hot 
known. | y B #107 | 


DIVORCE _Yoww. 
but by ſelling a part, and defraying the expence of it out of the 
amount; and all our doctors agree that the property of an abſentee can- 


not be /o/d.—Haneefa is of this opinion, becauſe the K4zee cannot ſell 
the effects even of a . on the ſpot, but muſt require him to ſell 


them, and diſcharge the maintenance with the amount; and conſe- 


quently he is prohibited from ſelliug the property of an abſentee; 4 for- 
tiori, The two diſciples alſo are of the ſame opinion, becauſe, al- 
though they hold that the K4zee may diſpoſe of the property of a per- 


ſon on the ſpot, for the diſcharge of his wife's maintenance, without 
his conſent, yet this is only where he refuſes to do ſo; but the pro- 


| i 
Wan the Kdace decrees a woman her maintenance out of the 
effects of her abſent huſband, it behoves him to take ſecurity from her 


for whatever ſhe receives for the indemnity of the abſentee, as it is 
poſſible that ſhe may already have received her maintenance in ad- 


vance, or that ſhe may have been divorced, and her Edit be paſſed; 
and the Kizee muſt alſo require her to make oath that ſhe has not 
received any part of her maintenance in advance: contrary to 2 
caſe where the K4zece makes a diſtribution of inheritance among pre- 


ſent heirs, according to evidence, and they do not deny any know- 
ledge of another heir, for in this caſe he does not require à ſimilar 
focurit y from them in behalf of another heir, who may hereafter ap- 
pear, becauſe the Ma4fool-le-hoo,. or ſuretee, is there unknown and 
undefined; but in the Fae caſe the ſuretee is en, being the 
abſent huſband. b 


A K Az cannot decree eee out of the eltccts of an \ab- 
ſentee, in behalf of any but thoſe already mentioned, (namely, the 
wife, infant children, and parents of the abſentee,) as they alone are 
authorized to receive a maintenance independant of any decree of the 


whereas 


Käxee, (that, in the preſent caſe, ms only in aid of their right,) 
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whereas the other relations within the prohibited degrees are not en- 


titled to any maintenance without a decree of the Kdzee previouſly 
obtained for that purpoſe, as the obligation of it with reſpe& to them 
varies according to circumſtances, wherefore the Kdzee decreeing it 
to them would amount to a ehen againſt an abſentee, which is 
not allowed. n, c arte 


* „ 


14 


Ir the Klee himſelf be not 3 that tha, woman is 1 wife of No ati a 


the abſentee, and the truſtee, factor, or debtor, do not acknowledge 
her to be ſo, and ſhe ſhould offer to produce witneſſes to prove that 
ſhe is ſo,—or, if the abſentee ſhould not have left any effects, and ſhe 
offer to prove her marriage by evidence, with a view to obtain a decree 
authorizing her to procure a maintenance upon the abſentee's credit, 

ſtill the K4zee cannot iſſue a decree accordingly, becauſe this would 
be a judgment againſt an abſentee, which is inadmiſſible, —Zzfer ſays 
that it is the duty of the Kdzee to hear the proofs, and (although he 
cannot decree the marriage to be thereby eſtabliſhed) to order her a 


can be iſſued 

againſt an 
entee's 

Propert 

upon — bare 

teſtimony of 


his aut. 


maintenance, as this is a tenderneſs due to her, and no injury to the 


abſentee, becauſe, if he ſhould afterwards appear and confirm her aſ- 
ſertion, ſhe has only taken what was her right,—or, if he ſhould 
deny the marriage, an oath will be tendered to her, (in caſe of her 
having no witneſſes,) and if ' ſhe decline ſwearing, his aſſertion re- 
mains eſtabliſhed; but if ſhe prove her aſſertion by evidence, her right 
is eſtabliſhed ; and if ſhe cannot produce any proof, and he ſwear, the 
or her bail then remain reſponſible.— The author of this work ſays 
that it is the duty of the Kd4zee, in the. preſent inſtance, to Ton 
| Maintenance to the ME 8 ny m neceſſit We; J. EB 
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WHERE a man divorces his wife, her ſubſiſtence and lodging are 
incumbent upon him during the term of her Edit, whether the divorce 
be of the reverſible or irreverſible kind.—Shafei ſays that no mainte- 
nance is due to a woman repudiated by irreverſible divorce, ' unleſs the 

be pregnant. The reaſon for maintenance being due to a woman under 
reverſible divorce is that the marriage in ſuch a caſe is ſtill held to 
continue in force, eſpecially according to our doctors, Who on 'this 
principle maintain that it is lawful for a man to have carnal connexion 
with a wife ſo repudiated. With reſpect to a caſe of irreverſible di- 
vorce, the arguments of Shafet are twofold; rirsT,' Kattima Bint 
Kays has ſaid, My huſband repudiated me by three divorces, and 
the prophet did not appoint to me either a place of reſidence or a ſub- 
4 fiſtence;”—sEconDLY, the matrimonial propriety is thereby ter- 


minated, and the maintenance is held, by Shaf#3, to be a return for 
ſuch propriety, (whence it is that a woman's right to maintenance 
drops upon the death of her huſband, as the matrimonial propriety is 


diſſolved by that event ;)— but it would be otherwiſe if a woman re- 


pudiated by irreverſible divorce be pregnant at the time of divorce, as 
in this caſe the obligation of maintenance appears, in the ſacred writ- 
ings, which expreſsly direct it to a woman under ſuch a circumſtance. 


The argument of our doctors is that maintenance is a return for cody, 


(as was before obſerved,) and cuſtody ſtill continues, on account of 
that which is the chief end of marriage, namely of5pring, (as the 


intent of Edit is to aſcertain whether the woman be pregnant or not,) 


wherefore ſubſiſtence-is due e to her, as well as lodging, which laſt is 
admitted by all to be her right; thus the caſe is the ſame as if ſhe were 
actually pregnant; moreover, Omar has recorded a precept of the 
prophet, to the effect that maintenance is due to a WOMAN divorced 

* thrice 
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Mate Ac is not due to 4 woman = (hep üben 0 oy No — 
ceaſe, becauſe her ſubſequent confinement [duritig' the term of Edit, 8 47 
in conſequence of that event, ] is not on account of the right of her 

buſoand, but of the /aw, the Edit of widowhood being merely a reli- 

gious obſervance, whence it is that the deſign of aſcertaining the ſtate 

of her womb is not in this inffance” regarded, and accordingly the 

Edit is not counted by the menſtrual terms, but by rime; maintenance 3 
is moreover due to a woman from day to day, and the huſband's right 

in his property ceaſing upon his deceaſe, it is impoſſible that any main- 

tenance ſhould be made due from what is, after that event, the pro- 

perty of has heirs, 
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eparatlon 
faith, or W carnal connexion, or dalliance with the fon o her huſ- | alta, 
band, ſhe has no claim to maintenance during Edit, ſince the has des, 
prived her huſband of her perſon uncighteouſly, i in-the fame | anger as, 


if ſhe were to go out of his houſe without ee Ba it is other. . i it 


ſtance which cannot be imputed to her a as. a crime, as; in a caſe of OP; wn 
tion of puberty or manumiſſion, or of a ſeparation demanded by 3 
on account of inequality, in all which caſes ſhe remains entitled to 
maintenance durin 8 Edit, as ſhe has here legally withdrawn herſelf 
from her huſband, in the ſame manner as where the keeps herſelf 15 
from him on ne er ne dewer. A 
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Is Aeli triplicate divorce are from g faith, her 4 A iſe who 
maintenance drops; - but if one in the ſame circumſtance admit the ſon * rigbt 
of her huſband to carnal connexion, ſtill her ri right to maintenance con- 2 . 
tinues, becauſe here the divorce has not Wal cauſed by the apoſtacy xx, 
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or the inceſt of the woman: but the apoſtate 1 is impriſoned until ſuch 
time as ſhe may repent; and a huſband is not under any obligation to 
provide a maintenance for his wife if ſhe be a priſoner, whereas a wo- 


man who admits the ſon of her huſband to carnal connexion is not 
able to impriſonment on that account; Which makes an eflential dif- 


ference between the tw caſes. 1% ei T. nave toads Yo tte 
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A father muſt Tur maintenance of infant children reſts upon their father; and 
n no perſon can be his aſſociate or partner in furniſhing it, (in the ſame 


* ry a. manner as no perſon i is admitted to be aſſociated with a huſband in 


dren. providing for the maintenance of his wife, ) becauſe the word of God, 


in the Koran, ſays THE MAINTENANCE OF THE WOMAN WO 
e SUCKLES AN INFANT RESTS UPON HIM TO WHOM THE INFANT 
„ Is BORN,” (that is, upon the father,) from which it appears that 
the maintenance of an infant child alſo reſts upon the father, becauſe, 
as maintenance is decreed to the nurſe on account of her ſuſtain- 

ing the child with her milk, it follows that the fame i is due to hy & chil 


himſelf, a 8 | 


* 


A mother is Is the child be an infant at the breaſt, there is no obligation 
| hell be her upon the mother to ſuckle it, becauſe the infant's maintenance reſts 
N upon the father, and in the ſame manner the hire of a nurſe; it is poſ- 
ſible, moreover, that the mother may not be able to ſuckle it, from 

want of health or other ſufficient excuſe, in which caſe any con- 

except where ſtraint upon her for that purpoſe would be an act of injuſtice, What 


a nurſe can- 


not be pro- is here advanced n upon a ſuppoſition o of a nurſe being eaſily 
IP | procured 


1 - 
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procured; but where this is not the caſe, the mother dd be con-' 
pho = to take 2 office bing og leſt the infant periſh. 7 


N RY 7 


Ir} 15 ; the part of a wie to wire a a. woman to oke his infant The father 
child, as this is a duty incumbent upon him; and it is neceſſary that RET” 
the nurſe ſo hired ſtay with or near the mother, if the latter deſire it, 
as the child muſt be with its mother, the having the right of Hizdnit. | 
But it is not lawful for the father to hire the mother of the child as its 33 
nurſe, if ſhe be his wife, or divorced from him; and in her Edit,. — child's mother 
becauſe, although ſuckling her child be not incumbent upon a mother I OM 
in point of lato, yet it is ſo in point of religion, the word of Gop in 
the Koran ſaying ** 1T BEHOVES MOTHERS To SUCKLE THEIR HII 
„ DREN;" —and a mother is excuſed from this duty only on the ſup- 
poſition of 1 incapacity, but if ſhe agree to perform it for a compenſation, 
this is an acknowledgment of her capacity, making the duty incum- 
bent upon her without any conſideration whatever. This rule obtains 
(as above obſerved) where the mother is either actually the wife of 
the father, or reverſibly divorced from him, and in her Ed, in which 
caſe the marriage ſtill continues in force; and (according to one tra- 
dition) this alſo is the rule, where the mother is in her Ed from * 
reverſible divorce; but another tradition ſays that ſuch a perſon may 
be lawfully hired by the father as a nurſe, becauſe her marriage no 
longer remains in force. The argument in favour of the former tr 
dition is that the marriage ſtill continues in force with reſpect to ſo me 
of its obligations, ſuch as the 1 of f Holt les. and Wo 
forth. | I 


L 4p 


„ #& & 


Bur a father may lawfully A to ſuckle his child, one of his 2 he may 


wives, who is not the child's mother, a ſuckling it is not a duty in- E 
cumbent upon Ser.. hon | for that 


He may alſo lawfully Ra the mother of the child herſelf for this or or the child's 
office, where her Edit from divorce has been completed, becauſe when the — 5 — 
Vol. I. | G88 that of her Ha. 
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that is paſt the marriage no longer remains in force in any; reſpect, and 
the woman may then be hired as well as any indifferent perſon.—In 
this caſe, however, if the father offer to hire any ſtrange woman to 
ſuckle his child, and the mother offer to perform that office either for 
the ſame hire, or gratis, ſhe has the prior right, as it is to be ſuppoſed 
that ſhe feels a tenderneſs for the child beyond any other perſon, 
wherefore regard for the child dictates that it ſhould be committed to 
her in preference to any other. But if the mother require higher wages | 
than the ſtranger, the father cannot be compelled to give her a pro- 
ference, as this would be 1 injurious to him. 


* - 
» oy : * 


Difference of The maintenance of an infant child is incumbent upon the father, 
religion Ke WF” | | ah} 


makes no dif. although he be of a different religion: and, in the ſame manner, the 


ference as to 
the obliga- maintenance of a wife is incumbent upon her huſband notwithſtanding 


tions of fur- this circumſtance ; the firſt, becauſe the word off Spring, in the ſacred 


niſhing main- 


tenance to text, (as before quoted) i is of general application, and alſo becauſe the 


«way or Cchildis a partaker of the father's fleſh and blood, and conſequently i is 


a part of him ;—and the ſecond, becauſe the occaſion of the obligation. 


of maintenance (namely, a valid marriages) May exiſt OP. a Mu 
 ſulman and an fide} woman. 


The mainte- Ir is to be obſerved that what has been aſſerted reſpecting the 
nance of chil- 8 n , He ad: ONE mn * 
dren incum- maintenance of infant children being incumbent upon the father ob- 
A ne tains only where the child is. not poſſeſſed of any property :——but 
poche no in. Where the child is poſſeſſed of property, the maintenance is provided 

| Jependent from that, as it is a rule that every perſon's maintenance muſt be fur- 


TT, niſhed from his own ſubſtance, whether he be an ixfant or an adult. 
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IT is incumbent upon a man to provide maintenance for his father, A man muſt 
mother, grandfathers, and grandmothers, i if they ſhould happen to be fiijntenar 


maintenance 


in neceſſitous circumſtances, although they be of a different religion; — — 4 19 
for his father and mother, becauſe the text of the Koran, upon this .]. 
point, was revealed reſpecting the father and mother of a Muſſulman, | 
who were infidels;—and for his grandfathers and grandmothers, be- 

cauſe a grandfather is as a father, and a grandmother as a mother, the 

former being veſted with the authority of a father, in all points of 
guardianſhip and inheritance, 1 in defect of the father, and the grand- 

mother being the mother's ſubſtitute, in defect of her, with reſpect 

to Hizdnit, and fo forth: but their poverty is made a condition of the 
obligation, becauſe, if they be poſſeſſed of property, their maintenance 

muſt be provided from that, rather than from the property of any 

other perſon :—and difference of religion is no objection, with reſpect 

to grand parents, becauſe of the text abovementioned :—it is to be ob- Difrene of 
ſerved, however, that in the caſe of difference of religion, a man is bids the obli. 
under no obligation to provide maintenance for any except his wife, 2 


maintenance 


bis parents, grand parents, children, and grand children, to all of - —— 
whom it is due, notwithſtanding this circumſtance to the wife, 4 wife, ga 
becauſe (as was already ſtated) the cauſe of the obligation of mainte- 7, wo 
nance to her is cuſtody for the purpoſe of enjoyment under a valid contraft, 

and the eſtabliſhment of this cauſe does not depend upon unity of ſect 

or religion, as it perfectly exiſts where the wife is a Chriſtian (for 

inſtance) and her huſband a Muſſulman';—and to the parents and 

others, as enumerated above, becauſe between the child and the parent 
exiſts a common participation of blood, and he who participates of 
another's blood is, in fact, the ſame as the participatee himſelf; and 

as a many 8 5 infidelity 1 is no objection to his providing his own mainte- 


we nance 
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and to thoſe 


alſo it is not 


| D1VORC E. 
nance out of his own property, it follows that the ſame cireumiſtance 


due if they be can be no objection with reſpect to one who is a part of him. But if 


aliens. 


Cbhriſlias and 
Mufſulman 
brothers are 
not obliged 


to maintain 


each other. 


The mainte- 


nance of a 
parent is ex- 
cluſively in- 
cumbent on 


the child. 


Maintenance 


to other re- 


thoſe relations be aliens, their maintenance is in no degree incumbent 
upon a Muſſulman, although they be Meoſtdmins , becauſe the law- 
giver has forbidden us from ſhewing kindneſs to thoſe with whom we 


are at war on account t of e i r 
303 #1 | 779 ann D 


THERE is no e upon a Chr: ian to 8 maintenance to 
his brother, being a Muſſulman ; ; neither is a Muſſulman under any ob- 
ligation to provide for the maintenance of his brother, being a Chr: Bain; 
becauſe (according to what appears in the ſacred text), maintenance is 
connected with inheritance ; and as a Muſſulman : and mnfdel cannot in- 
herit of each other, it follows that the maintenance of either is not 
incumbent upon the other it is to be remarked, however, that 
this rule does not obtain with reſpe& to the other effects of conſangui- 
nity; for if a Muſſulman become poſſeſſed of his Chri/tian brother, as 
a ſlave, the latter is virtually emancipated, on account of nearneſs of 


1 


kindred, e c c the difference of religion. | 
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THE maintenance fc a father > 8 is incumbent upon their 


child alone, wherefore no man can be his partner or aſſociate i in fur- 


niſhing it to them, becauſe parents haye a right in the property, of their 


child, (according to various well known traditions,) which they do 
not poſſeſs with reſpect to that of any other perſon; and alfo, becauſe 
the child is more nearly related to his parents than to any other perſon 
whatever. The maintenance to parents is equally incumbent upon a 
daughter as upon a ſon, according to the Zdhir-Rawdyet ; and this is 
approved, becauſe the principle upon which the ene * i& is 
founded e equally to both. „ bash 1d bas Tex 


Ir is a man's duty to provide maintenance for all his infant male 


* That is, reſiding in the Auſſulman ſtate, under a protecl in. 
| GR relations 


ind 


cur. XV. " DHVWO-R/C „ | 413 
relations within the prohibited degtees, who are in poverty; and a lations, be- 


ſides nag 6 


to all female relations within. the fame degrees; whether infants or parents, or 
adults, where they are in neceſſity; and alſo to all adult male rela- 
tions, within the ſame degrees, who are poor, and diſabled or blind: 
but the obligation does not extend beyond thoſe relations, becauſe the 
duties of conſanguinity are not abſolutely incumbent towards any ex- 
cepting the nearer (or Karreebat) degrees of kindred, and do not ex- 
tend to the more diſtant degrees, as this would be impracticable: on. 
this occaſion, moreover, the neceſſity is made a condition of the obli-- 
gation; and tenderneſs of ſex, or extreme youth, or debility, or 
blindneſs, are evidences, of this neceſſity, ſince perſons from theſe cir- 
cumſtances are rendered incapable of earning their ſubſiſtence by la- 
bour; but this rule does not apply to- parents, for if they were to 
labour for a ſubſiſtence, it would ſubject them to pain, and fatigue... 
from which it is the expreſs duty of their child to relieve them; 
and hence it is that maintenance to parents is incumbent upon 
the child, —_— they ſhould be. * to ſubſiſt. We W own. 
e, SN A (35310 
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MalNTEN AN is due to a relation within the prohibited degrees, 
in proportion to inheritance; in other words, upon him who has the 
greateſt right of inheritance in the ſaid relations eſtate the largeſt pro- 
portion of maintenance is incumbent, —and upon him who has the 
fmalleſt right, the ſmalleſt proportion ,—and ſo of the others, —be- 
cauſe it is ſaid in the Koran *© THE MAINTENANCE OF. A AELATION: | 
„ WITHIN THE PROHIBLTED DEGREES RESTS UPON HIS HEIR,” and. 
the word Heir ſhews.tbat in adjuſting the rate of maintenance * wy . 
portion of inheritance is to be regarded. 


'S ZE 'E *. 
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Tus maintenance to an adult angbprp, 6 or Re an adult 155 RE is- A father and 
mother muſt 


diſabled, reſts upon the parents in three equal parts, two thirds being, provide a 
furniſhed by the father, and one third by the mother, becauſe the in- 1 


heritance of a father from the eſtate of his ſon or dau ghter is #wo 7. go 
1 * | thirds, their adult 


„ DIV ion w. 


— Mode thirds,” and that of a mother one third. The compiler of the Heddya 
proportion to T emarks that this is the doctrine of Khaſa, if af and Haſan. According to 
nf +: wag the Z4hir-Rawdyet, the whole of the maintenance to theſe reſts upon 
| mnberitance. the father, the word of Gop being thus expreſſed, 'THE 8Ung1s- 
4. TENCE or CHILDREN RESTS UPON) 'THOSE TO WHOM THEY ARE 

% BoRN,”: (as was before mentioned,) and the perſon to whom 

they are born is the father, wherefore their maintenance reſts upon 

him, in the fame manner as that of his infant children: but the 
former doctrine proceeds upon the idea of there being two points 

which make an eſſential diſtinction between zx/art children and adults, 

with reſpect to the father; FIRST, a father is inveſted with the au- 
thority of guardianſhip over his infant child; RON, the main- 

tenance to his infant child is expreſsly declared to reſt ſolely and ex- 

cluſively upon him: but with adults it is otherwiſe, as à father has no 

right of guardianſhip over them, wherefore the mother is to aſſiſt him 
in furniſhing their maintenance in caſe of neceſſity; and as, in the 
maintenance of other relations, the proportion of mheritance is . e 


955 88 ed, ſo in the preſent caſe, in conformity with that rule. i 


1 


Siſters mult Tux maintenance of a brother, in poverty, reſts upon his full, 
tenance to an Paternal, and maternal ſiſters, in five ſhares, according to their de- 
9 2 grees of inheritance; that is to fay, three fifths muſt be furniſhed by 
fame propor- the full ſiſters, one fifth by the paternal ſiſters, and one fifth by the 
maternal.— It is to be obſerved, however, that to the obligation of 
furniſhing maintenance to a poor relation, the capability of inheritance 
only is a condition, and not the prior or more immediate right; thus if 
a poor man have a rich maternal aunt, and alſo a rich paternal uncle's 
ſon, his maintenance reſts upon the former in preference to the latter, 
although the latter would inherit of him in preference to the former, 
for this reaſon, that a maternal aunt is within the Funn er 


whereas a couſin- german is not. 


= 
Tas 
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THE maintenance of a relation within the prohibited degrees is not 
incumbent upon his heirs, if they be of a different religion, becauſe, 
in this-caſe, they are incapable of inherit from him, which i is the 
mme „ loch gent n 
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Tur maintenance of telacidas within the prohibited degrees is not A poor man 
incumbent upon a perſon in poverty, becauſe it is an obligation (like quiredro up: 
the other duties of conſanguinity) which cannot be fulfilled by one Fir Aalen 
who, on account of his fituation, has a claim to that very aſſiſtance except his 
from others. But this argument does not hold with reſpect to a wife 3 
or infant child, for whom it is incumbent upon a man to provide ſub- | 
fiſtence, notwithſtanding his poverty, becauſe in marrying he ſubjects 
himſelf to the expence of maintaining his wife, as otherwiſe the ends 
of marriage would be defeated, —and his child, from participation of 
blood, is a part of himſelf, (as was before obſerved,) for whom it is 
therefore his _ to find ſupport as muck as for himſelf. | 


ABoo Yoosar defines the ade rich, as- uſed in this chapter, td pegnition of 
apply to a perſon poſſeſſed of property to the amount of a ſingle Mb. hey As gh] 
Mohammed ſays that it means a perſon poſſeſſed of property above what: 
may ſuffice to ſupport himiſelf and family one month, —or whoſe ſu- 
perfluity from his daily earnings enables him to afford it ,—becauſe the 
obligation, in acts of piety, depends upon the ability generally, and 
not upon any ſpecific degree of it, Niſab being a proportion invented: 
merely for convenience : decrees Aude paſs according to the former 
opinion. By the Niſaib bere mentioned is underſtood that which 1 is io: 
ſmall as to prohibit. alms-giving ; for inſtance, two hundred Dizms; 
and Hawl4n-Hiwl, or poſſeſſion for a year, is not a condition of itz 
whence, if a man were, from a ſtate. of poverty, to become poſſeſſed 
of two hundred Dirms as this day, the maintenance of his Fer teln. it 
tions becomes neck, incumbent upon . a 
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Maintenance 
to the parents 
ofan abſen tee 
may be de. 
creed out of 
his effects. 
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Irx an "abſent ſon be poſſeſſed of property, eee his 
parents is to be deereed out of it, for the reaſons already mentioned: 
and if a father were to ſell his abſent ſon's effects, for the purpoſe of 
providing his maintenance, it is held by Haneefe to be law ful, on a 
principle of benevolence; but he cannot lawfully ſell his /ands. The 


two diſciples ſay that the ſale of his ecfi is alſo illegal; and this is 


conformable to abalogy, becauſe a father has no abſolute authority 
over his adult ſon, and therefore is not empowered to ſell his effects 
in his preſence on any pretence, nor to do fo in his abſence but for 
the diſcharge of debts which do not include maintenance; and the 
ſame reaſoning applies to the mother. The reaſon for the more fa- 
vourable conſtruction, as adopted by Haneefa, is that a father is au- 
thorized to take charge of his abſent ſon's effects; for as the con- 
ſervation of an abſentee's property is allowed to devolve upon his ex- 
ecutor, it muſt be admitted that it appertains to his Father in a ſuperior 


degree, as he is more immediately intereſted ;| and the fale of move- 


able property is one part of conſervation; wherefore the father is at 
liberty to ſell his abſent ſon's moveable property; but this reaſoning 


does not apply to landi, theſe not being ſubject to conſervation, as they 


do not require it ; neither does it apply to any other than a parent, as 
the more diſtant relations are not endowed with any abſolute authority 


| Whatever over an infant, nor with any power of conſervation over the 
effects of an adult—And where a father thus ſells the property of his 


The parents 
of an abſentee 
maytaketheir 
. maintenance 
out of his ef- 


tees: but a 


* 


abſent ſon, if the price he receives for it be of the ſame nature with 
his right, (namely, maintenance, he is at liberty to take his right 
therefrom; and in the ſame manner, if a father diſpoſe of the effects 
or lands of his infant ſon, he is at liberty to take his maintenance out 
of the price, that B of the fame nature with his right. .. T5 


[ | 
Ir the effects of an abſent ſon be in the hands of his parents, and 

they take their maintenance from them, they are not reſponſible, as 

what they take in this manner is their right, a maintenance being 


their due, independant of any decree from the K4zee; but if the ef- 
fects 
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fects be in the hands of a ſtranger, and he furniſh the maintenance to — 4 1 
the parents therefrom,” without a decree from the Kd4zee, he is re- that manner 
ſponſible, as he in that cafe. takes upon him to diſpoſe of the pro- 8 
perty of another without authority, ſince he is no more than merely 
the abſentee's agent for conſeryation: (contrary to where he acts 
under the Kdace's orders, in which caſe he is not reſponſible, as thoſe 

are abſolute and indiſpenſable and being th us reſponſible, he has no 
right to ſeek indemnififation. from the parents, becauſe in aſſuming 

the reſponſibility, he, in fact, becomes Proprietor, and then appears 


to have DE. the property to the parents gratuitouſſy. 
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relations within the prohibited degrees, and ſome time ſhould elapſe _ main- 
without their receiving any, their right to maintenance. ceaſes, be- 
cauſe it is due only ſo far as may ſuffice, according to their neceſſity, 
(whence it is not ſo to thoſe who are opulent, and they being able to 
ſuffer a conſiderable portion of time to paſs without demanding or re- 
ceiving it, it is evident that they h ave a ſufficiency, and are under 
no neceſſity of ſeeking a maintenance from others: contrary to 
where the Küxes decrees a maintenance to a ife, and a ſpace of time 
elapſes without her receiving any, for her right to maintenance 
does not ceaſe on account of her independance, becauſe it is her due, 
whether ſhe be rich or poor. — What has been obſerved on this occa- 28 
ſion applies to caſes only in. which the Kdzge. has not authorized the to be provid- 
parties to provide themſelves a maintenance upon the abſentee's credit: 8 


abſentee s 
but where he has ſo authorized them, their right to maintenance does . 


not ceaſe in gonſequence of a length of time paſſing without their re- 
ceiving any, becauſe the authority of the Knee is univerſal, and 
hence his order to provide a a maintenance upon credit is equal to that 

of the abſentee himſelf, wherefore the proportion of maintenance for 
the time ſo elapſed is a debt upon the abſentee, and does not ceaſe 
from that circumfſtance,—;The, time here meant is any term beyond a 
month; and if the time elapſed be ſhort of that term, 1 maintenance does 
not ceaſe. Dok 
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Maintenance 
of ſlaves in- 
cumbent 
upon their 
Owner. 
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Tux maintenance of male and female ſlaves is incumbent pen 
their owner, becauſe the prophet has ſaid concerning them, © they 
are your brethren, whom Gop has placed in your hands, wherefore 


„give them ſuch food as ye yourſebves eat, and ſuch raiment as ye your- 


60 ſelves are clothed with, and afflift not the ſervants of your Gop:“ if, 
therefore, the owner do not provide their maintenance, and they be 


capable of labour, they muſt be permitted to work for their on ſub- 
fiſtence, as this is tenderneſs not only to the flave, but alſo to his 
maſter, being equally advantageous to both, fince the life of the flave 
is thereby preſerved, at the ſame time that the owner's property in 
him continues unaffected. But if the ſlave be incapable of labour, 
(as where a male flave, for inftance, is deprived of the uſe of his 
limbs, or where a female is unfit to hire on account of extreme youth 
or tender habit,) the owner muſt then be compelled either to provide 
their maintenance, or to feR them, becauſe ſlaves are claimants of 
right notwithſtanding their bondage, and by fale their right is ob- 
tained, at the fame time that the owner's right is alfo preferved to him 


by his acquifition of an equivalent in the price for which he diſpoſes 


of them. This rule does not hold with reſpect to other living pro- 
perty, (ſuch as horſes, and fo forth, ) becauſe cattle are not claimants 
of right, and conſequently the owner is not compelled to an alterna- 


tive with reſpect to them, as in the caſe of flaves: but yet men are 


directed to furniſh their cattle with ſubſiſtence on a principle of piety, 
as the neglect of this is cruelty towards the creature, and at the fame 
time deſtructive of property, which is forbidden by the prophet.— 
Aboo Yooſaf is of opinion that the owner of cattle may be compelled to 
furniſh them a proper and ſufficient ſubſiftence: but it is the more 
approved doctrine that he is not hable to any compulſion on that head. 
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1 TTA, in its primitive wed, implies power : in the hag: Definition of 
of the law it ſighifies a power = effect, exiſting in a man; Which 
endows him with competency iti evidence, and alſo in authority, 
(fach as magiſtracy, and fo forth,) enabling him to act with reſpe& 

to others, and to repel the acts of others with reſpect to himſelf, in 
cane of che — of his Ne or" 9 7575 


Chap. I. esd PE ys 
Chap. II. Of Slaves of whom a portion or member is emancipated. 
Chap. IH. Of the Emancipation of one of ſeveral Slaves. 


R Chap. 
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3 Chap. IV. Of Manumiſſion by Hf, or Jou. 
Chap. V. Of Manumiſſion for a Compenſation. 
Chap. VI. Of Tadbeer. 
Chap. VII. Of J#eeldd, or Claim of Offering. 
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CHAP; I. 


The emanci- Irrix, or the emancipation of ſlav 5 by the pro- 


_ phet, who has declared“ whatever ul 6 485 Hall emancipate a 
mended. „ flave (being a believer, Gop will, for every member of the ſlave ſo 
a „ /ibexated, releaſe a ſimilar member of the emancipator from Hell fire = 


It is therefore laudable in a man to releaſe his ſlave, or in a woman to 
grant freedom to her bondmaid, in order that this deltverance of Gon 
may be thereby ſecured to to them v. 


9 EMANCIPATION. is 3 where it proceeds from a free perſon, | 
emancipation of ſound underſtanding, and an adult, with reſpect to a ſlave Who is 
* his own property. Freedom is made a neceſſary condition in the 
emancipator, becauſe 7:4, or manumiſſion, is not applicable to anx 
except ſlaves, and a ſlave cannot be the proprietor of a flave +; and } 
| maturity of age is equally a condition, becauſe a boy (for inſtance) 


| does not poſſeſs competency to emancipate a ſlave, as this is an act 


1 * Arab. « In order that the exchange if a limb for a limb may be ſecured.” 

| I It is to be obſerved that the reſtriction here mentioned does not apply to Mokdtibs 

and Mazoons, but only to Abids, or others, in a ſtate of abſolute ſlavery. 
productive 


: 2 i 4 x ; Ly 
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productive of evident damage to him, (whence. it is that the unden 
of a minor are not empowered; to emancipate any of the ſlaves of their | 9 
ward;) and ſanity of intellect is alſo a ed, becauſe a e is | 
incapable of any POR. art, } * | 


*; 3 j\ {4 REY: 4 11 


* Fer Ry n | | » Sow & de- 
Ir an adult 8 tat * had in his non-age releaſed a certain jr OT ap 


ſlave, his words are to be credited, becauſe he here ſtands as a negator manumiſſion, 


of manumiſſion *, as he refers the, manumiſſion to a period in which roy nba y | 9 
he was not competent to pronounce it. And in the ſame manner, if hn i | | 

a rational perſon declare that he had releaſed ſuch a ſlave ** whrilft he 28 
© Was inſane,” his declaration is to be credited, provided his inſanity 

had been a matter of notoriety, as he is a negator, on account of his 
referring the manumiſſion to a ſtate which forbids it.— If, on the other 

hand, a boy were to ſay « every ſlave of which I am poſſeſſed is free 

* on my majority,“ it is not approved, as the declaration of an. infant 

is not binding upon him.—It is to be obſerved that one condition eſ- 

ſential to manumiſſion is that the ſlave be the aua property of the 
emancipator ; aud hence, if a perſon were to pronounce or grant an 
emancipation with reſpect to the ſlave of another, it is ineffectual, be- 

cauſe the prophet has declared there is no emancipation with reſpect 

* t0 4 thing of which MAN 7s not the Fes. 


Ir a perfon fay to > his als, or ds dave. you. are free,” — 1 SN 
or, “ you are Moattick T, —or, 1 you are Attee 1, — or, you ſlave by any 
* are conſecrated to Gon,” and ſo bes << have emancipated £77 which, 


you,“ or“ rendered you a Moattick,”” or—** conſecrated you to 1 it Te + 


* Gor,” and ſo forth, —in this caſe ſuch wy becomes immediately emanciga- 
free, whether emancipation may have been the 1 intention of the ſpeaker 


= | - 


That is to ſay, he appears as a defendant, es againſt hd Sana and not as 
a ſuitor pleading for it. 


+ The participle from Ittak, which may | be rendered either free or ene. 
t The noun of quality from Ittai, which bears nearly the ſame ſenſe with Modttich. 


- | | or 
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and ſo alfo, if 


he annex the 


emancipation 
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or not, becauſe theſe modes of addreſs expreſsly ſignify manumiffion, 
as being received in that ſenſe both in law, and alſo in common uſe. 
And ſhould the perſon thus addreffing his flave afterwards declare that 
he had only ſpoken in/jeft; or that, by the terms free, Maodttict, and 
ſo forth, he meant no more than to intimate that he [the ſlave] was 
releaſed from work or labour; his declaration is till to be credited in a 
religious view *, ſince theſe expreſſions bear ſuch conſtructions; but 
yet it is not 8400 with the Kdace, as thoſe conſtructions contradict 


the evident tenor of the ITO 8 We 4 


Ir a man call to his ſlave, RHying O, Rfadttiot! or, 4 0, 
freeman!“ the ſlave is thereby emancipated, as theſe are yoca- 
tives pronounced in terms expreſsly ſignifying manumiſſion, and which 


require the condition of freedom to exiſt in the perſon to whom they 


are addrefſed: he is accordingly emancipated,—except where the 
proper name of the ſlave coincides with the addreſs, as-if (for inſtance) 
the ſlave's name be Hoor, (that i is, Free,) and his maſter ſhould call 
or ſpeak to him by that term, for in this caſe the term is intended 
(not as the deſcription of a quality, but) merely as an appellative,—If, 
however, the ſlave have a name differing in terms but correſponding 
in ſenſe, as if his name were Hoor, [that 1 is, in the Arabic language, 
free, ] and the owner ſhould call to him in the Perfan language, ſaying, 
O, Azad! [which has the ſame ſignification, ] the learned hold that 
the ſlave is in this caſe emancipated ; and ſo alfo, if a perſon ſhould 
call to his ſlave whoſe name is Azad, ſaying O, Hoor !”* becauſe, 
in both theſe cafes, the term'by which the ſlave is addreſſed is not his 


| appellative, and muſt therefore be re 5 as — which re- 


youve that the ſlave be free. 


Ir a man ſay, either to his male or female flave © your neck, (or) 
« back, (or) head, is free,” or to his female ſlaye, . your Pudendun 


That is to fay, with regard to his 1 « js 
6 : 
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« is releaſed,” ſuch male or female flave is thereby emancipated, be- 32 fart 
cauſe by theſe expreſſions the whole perſon is neceſſarily implied, as DEE. 5 
has been already explained in the Book of Divorce. — And if a man arr ad the . 
apply emancipation to any diffuſive portion of the body, ſaying to his aud fo Nike. 


iſe 1 
ſlave an half of you is free,” —ſuch portion of the ſlave becomes Honey 
emancipated accordingly.—In this, however, there is a difference of an 


opinion which: eee e in e ene r ern 


bs a man apply es to any brecibc cet the body 
which is not explained to imply the whole perſon, (ſuch as the hand 
or foot, for inſtance,) it will have no effect either totally or partially. 
— This is the opinion of our doors. —Shafei, however, oppoſes it.— 
The arguments reſpecting it have: been recited in the Book of 


Ir a man fay to his flave “ I have no property in you, thereby . ——d 750 


intending manumiſſion, the flave is emancipated; —but he is not — — 
emancipated if manumiſſion be not the intention, becauſe this mode of the intention 
ſpeaking does not only bear the ſenſe of a ſentence of emancipation, 
but it may alſo imply ſale, or any other mode of transfer of propriety, 
as if the maſter were to declare '** that he poſſeſſed no property in ſuch 
« a flave, having /a/d (or beſtowed) him; and neither of theſe con- 
ſtructions can be aſcertained but by the intention.—And the ſame rule 
obtains in all implied expreffions of emancipation, fuch as © I have no 
property in you, or, you owe me no fervice,” and ſo forth; 
becauſe as thoſe expteſſions bear the ſenſe of emancipation, ſo do they 
like wiſe bear the conſtruction of ſale or gift, or emancipation by ran- 
ſom; and hence the intention is eee in order to aſcertain which 
ſenſe the e is to be conſtrued into. f 
| | U. 2 | 

Ir a ew to his female flave · Atlifro- 60. (that is, T have 
parted with you,) it is the ſame as if he had ſaid . I leave you to your- 
* own way.“ This is recorded as an opinion of Abo Ng, and is 


merely 
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but intention 
is of no effect 
in the uſe of 
expreſſions 
which do not 
bear the ſenſe 
of emancipa- 
tion, 


- claring his 
ſlave to be his 
Jon amounts 
to manu- 


miſſion ; 


A maſter de- 
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merely a diſtinction made by him (on account of Guvildrity of ſound) 
between this term and Tilliłto- te, (that is, I have divorced you,) for 
if a maſter were to ſpeak thus to his bondmaid, ſhe does not in virtue 
thereof become eee althou ugh ſuch. were the intention of the 
en 


”Y mw 

Ir a may fay to his flave 561 have no ſovereignty over you,“ there- 
by intending manumiſſion, yet the ſlave is not emancipated, becauſe 
the expreſſion here uſed implies power to diſpoſe of abſolutely, and there 
are caſes in which property may remain without a right to the exer- 
tion of ſuch a power, as in the inſtance of a Mokdtib; contrary to the 
expreſſion before alluded to, I have no ene over you,“ ſince 
dereliction of authority cannot be underſtood independant of relinquiſh- 
ment of property, as a maſter ſtill retains authority over his Motłdtib 


for the purpoſe of exacting the fulfilment of his K:tdbat, and accord- 


ingly a ſentence which n, a derelction of r bears * 
ſenſe of an emancipation. a 


Ir a man ſay of his ſlave * this is my ſon,” and perſevere in his 
aſſertion by afterwards avowing the truth of it, fuch ſlave is emanci- 
pated. Our author, however, obſerves that this conſequence follows 
only where the reſpective ages of the maſter and the ſlave are ſuch as 
admit of the former being ſuppoſed the father of the latter. Where 
it is otherwiſe, the ſubje& ſhall: be exemplified in another place. It 
is to be obſerved, that if the parentage of the ſlave ſhould not be 4 
matter of public notoriety, this alſo is eſtabliſhed in his maſter, by 


57 


virtue of his declaration, becauſe a right of claim exiſts in the maſter 


in virtue of the right of property, and the ſlave is in need of an 
eſtabliſhment of parentage ;—and the parentage being eſtabliſhed in the 
maſter, the ſlave becomes free, becauſe the exiſtence of his deſcent, 


as from his maſter, is connected with Ihe inſtant of 0 e. 


* The property os * 55 cannot be e cither by als ry 


and 
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and hence. it appears that the maſter was the owner of his own chi. 
which, being directly eontrary to law, the freedom of the latter be- 
comes a. neceſſary conſequence. But if the pafentage of the flave 
{hould. happen to be a matten of public notoriety, (that is to fay, if 
his birth and deſcent: be already known and aſcertained,) it cannot be 
eſtabliſhed in his owner; but the flave is nevertheleſs emancipated, as 
the expreſſion in queſtion: muſt be received, if not in its /izeral, yet in 
its ſguratiue ſenſe, left the words of the ſpeaker, who is ſuppoſed a 
rational perſon, ſhould be rendered nugatory. 77 A Tur 


Iz a man ſay of his flave © this is my Mawla*,” the flave' be- 
comes liberated, although the maſter ſhould have no poſitive intention 
in this: declaration; becauſe the term Maw/a, notwithſtanding that it 
bears many meanings, ſuch as an tant, a nephew, a redeemer, ati 


* With reſpect to ſlaves, the mutual relation exiſting between the emancipated and his 
emancipator, This word has a vaſt variety of ſenſes, and has long been the occaſton of 
much contention between the ſects of Alec and Omar. It is related that when Mohammed 
made his. laſt pilgrimage to Mecca, he ftopped. at. a place on the road called Ghadeer, and 
having there conſtructed a pulpit of the pannels of camels, and called together his compa- 
nions to the number of 70,000, he then took Aire by the hand, and, mounting the pulpit, 
aked the people whether be was not better than them ? and on their anſwering in the af- 
irmative, he (aid, “then ever. fuch as I am MAWLA ſe alſo.is Aut; whoever is his friend 
© is une, and whoever it his enemy is mine: and on bis deſcending, the people ſhouted 
applauſe, ©anfOhaar (it is added) was one of the firſt to congratulate ALEE on this acceſſjo 
« of poten- The A followers of Ales] adduce this ſtory as a convincing | of 
the juſtneſs of Mae's title to, the ſucceſſion; whilſt, on he other hand, the Somit [followers 
of Omar] maintain that, the word Aatula meaning an aſſyſſang, this ſpeech implied nothing 
more than that Mee, after the prophet's deceaſe, ſhould the Muſſulmans in the manner 
he [the prophet h ball dome; which, indeed; 1ithous'thiv infun@Son, it was his duty to have 
done: but the Sb again maintain that whatever doubt; from the vagiety of meanings, 
may be attached to this word, the particular circumſtances of the caſe. proye it beyond 
a queſtion: moreover, Mohammed, it is allowed, knew; of his approaching death, as the 
pilgrimage he was then upon was undertaken on that account; to what end, therefore, could 
he have performed a ceremony of this kind, with ſuch cireumſtances of formality,” were it 
not to declare his ſycceſſor * and this opinion (they allege), is corroborated. by the circum- 
ſtance of his death tiappeting-ſoon after, and without his having appointed a ſucceſſor. 
Vor. I. Ii i 


emancipator, 
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and ſo alſo, 
if he declare 
him to be his. 
Mawla, 


— ——— —_— 


or addreſs 
him by that 
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emancipator, and alſo @ ſlaue emancipated, yet is here to be taken in 
the laſt ſenſe only, ſince a maſter does not commonly require any aid 
from his ſlave, - and the parentage of the flave is notorious, Which 
forbid its being taken in the fr/t or ſecond ſenſe; —and the third is merely 
figurative, whereas words are legally to be conſtrued in their /itera/ 
ſenſe; and the application of it to a ſlave forbids its being taken in its 
fourth ſenſe; wherefore it muſt neceſſarily be received i in its aft ac- 


ceptatian ; and ſuch being the caſe, the term ſtands as an expreſs ma- 
numiſſion, which is accordingly eſtabliſhed, independant of intention. 


And the ſame rule holds if a maſter ſhould ſay of his female ſlave, this 
is my Mawlat , on the grounds already ſtated. —If the man alſo who 
uſes this expreſſion were afterwards to ſay that his intention thereby 
was to expreſs Mawla-Mawaldt +, or that (acknowledging the word 
to bear its laſt acceptation, as before recited) he was not ſerous in fo 
expreſſing himſelf, however this may coincide with his own conſci- 
ence, yet it 1s not to be admitted with the magiſtrate, as ĩt contradiQs 


appearances. # wh, 


> It 
* — 


Ie, however, a man ſhould uſe the term Mala to his ſlave in 
the vocative, ſaying © O, my Mawla!” the flave. is liberated; be- 
cauſe, as it muſt be received in its 44% ſenſe (for the reaſons before 
mentioned) it ſtands as an exprels emancipation ; and as vocatives in 
other inſtances are conſidered in the light of expreſs, emancipation, 
where the ſpeaker, addreſſing his ſlave, ſays '** O, Hoor!”*- org „O, 
« Atteeh!” and fo forth, inducing the liberation of the ſlave, ſo alſo 
in the preſent caſe, Ziffer maintains that the ſlave is not in this caſe 
rendered free but through the i intention of the ſpeaker, becauſe it may 
ſometimes happen that this expreſſion is meant merely as a mark of 
e or fond regard, in which ſenſe it is e Haſh, the ſame 


* The feminine of Mavwla. 


+ A perſon connected with another i in general intereſts, by a mutual CE” 11 18 4 
term uſed to expreſs any peculiar intimacy of connexion, | 
as 
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as my child“ or, maſter SP the uſe of which words from OWE © 
maſter to his ſlave does not conſtitute emancipation unleſs by the in- 

tention of the ſpeaker.—Our doors, on the other hand, allege that 

a word muſt be taken in its /iteral ſenſe in preference to any other; and 

an emancipated perſon is the literal ſenſe applicable upon the preſent 
occaſion," as has been already,demonſtrated; and as it is capable of 

bearing its literal ſenſe on this occaſion, it muſt be fo received: con- 

trary to the terms child, maſter, and ſo forth, becauſe in theſe words 

no meaning is found peculiarly applicable to emancipation, ſuch phraſes 

—_— uſed _— as n of * aye As Br | 


77 


Ir a man addreſs his ſlave, Ard 10 0, my ſon! 1 or, © O; my — 


« brother!” the ſlave is not liberated, becauſe the intention of a vo- perſonally, as 


cative expreſſion is merely to diſtinguiſh the perſon who is addreſſed ee 

by it: for although, where the ſpeaker addreſſes the ſlave by a de- 4", does not 

{criptive term, in its ſenſe applicable from him to the perſon he ad- manumiſion, 

dreſſes, it muſt be taken as fixing that deſcription upon the latter, (the 

ſpeaker appearing in his own mind to apply it to the perſon he thus 

addreſſes, the ſame as if he were to call to him by the term freeman, ) 

and the ſlave accordingly becomes liberated, for the reaſons already aſ- 

ſigned, yet where a perſon calls to his flave by a term not at all ap- 

plicable from him to the ſlave, the intention of the addreſs appears to 

be merely a diſtinguiſbing appellatiue, not fixing an y particular deferip- 

tion upon the perſon called to, as that of ſon is not applicable, ſince 

the ſlave ſo addreſſed is the progeny of another perſon and not of the 

ſpeaker.—lIt is recorded in the Rawdyet Shan, as an opinion of Ha- 

negſa, that the ſlave in the preſent caſe becomes liberated: but the au- 

thority of the ee, as before s, is the moſt Wen 

credit. 222Y viel 20 HETS e 

* Ir a man fay to his ſlave, O, fon!” the ſlave is not emancipated, 

becauſe this ſimply expreſſes a truth; to wit, that the fave is the 2 | 

1 his own father. | | 
Iii 2 Is | 


_ Caſe of a 


428 . NM ANU MISSION. Bon V. 


ſlave declared I a Per ſon ſhould ſay of his 'flave this is my ſon,” where the 
to be the /on ſlave could not poſlibly be conceived to be the ſon of the ſpeaker , 


of his maſter 


under cir- ¶ yet the ſlave (according to Aboo Yoo/af') is emancipated, independant 
cumſtances 


9 of his maſter's intention. The two diſciples maintain that the ſlave is 
this ipo/ible; not liberated, although ſuch be the intention; and Sh ¹ coincides in 
this opinion; for they argue that the expreſſion, i in the preſent caſe, is 
not at all applicable, and muſt be regarded as nugatory, in the ſame 
manner as if a man were to ſay to his flaye I emancipated you before 
was born, — or, before you were born. Hanerſa argues, in ſupport of 
this opinion, that although the expreſſion in queſtion cannot be taken in 
its literal ſenſe, yet it may be taken in its figurative ſenſe, (viz. ** this 
avue is free from the haur I fir ft puſſeſſed bim, — becauſe, ſuppoſing 
the ſlave were really the ſon of the maſter, his filial relation would 
accaſion freedom, that being the effect of it; and as it is allowable to 
intend the effect by a figurative mention of that which is its cauſe, ſo 
the expreſſion now under conſideration muſt be taken in its Hguratiue 
ſenſe, in order that it be not rendered nugatory: contrary to 1 
of a man ſaying to his ſlave I releaſed you before I was born, —or 
before you were born, —becauſe here no figurative ſenſe — 
be applied, as none can be conveyed or implied under ſuch a mode of 
nd and hence theſe works are to be regarded as augstarx, 


' 


ar the parent; Ie a man i thould agel bis ee * Nabe be en, 
of his female flave, this is my mother, where ſuch perſon could 
not have been begotten or born of fuch male or female' ſtave , there 
is, in this caſe, the ſame difference of opinion between Hancefd's doc- 
trine and that of the two diſciples, as is recorded in the preceding 
caſe, — And if a man ſhould fay of his ſlave, being a boy, * this ds my 
1 be- grandfather,” ſome e have ſaid that here alſo the ſame dif- 


As if (for inſtance) the flave were oller than his maſter. 


+ As (for inftance) the perſon ſo ſpeaking were older chan dhe fave of whom be 
ſpeaks. 
ference 
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ference of opinion obtains: but other authorities aſſert chat the res 
in this inſtance does not ſtand liberated, according to all the doctors. 
becauſe this expreſſion is not the occaſion of freedom to a ſlave, but 
through the intermediation of the more irnmediate relative, namely, 
the father, who is not here mentioned, ſo that it cannot bear the con 
ſtruction of Freedom by implioation : contrarytto where a man ſays of his 
ſlave, this is my father,” — or, my or,” becauſe theſe words 
occaſion froedorn to the ſlave without including amy other intertnediate 


Ir a man fay of his flave this is my brother,“ yet the flave is 
not emancipated, according to the Eubir Rawhyer.—It is recorded, as 
an opinion of Abo Heaneefa, that the flave is rendered free The 
reaſons upon Which the Zabir Rawdyet proceeds are the ſame here as 


in the preceding caſe; and'the opinion of Hunegſ is founded upon what 
has been already mentioned in the caſe of a man ſaying \to' his flave, 


e F N mer 


$4 a perſon fay of his male ſlave «« this ! is my Aug bree ſome 
authorities ſay that the learned differ in opinion concerning the effect 
in this cafe: others, however, àſſert that all the doctors agree in opi- 
nion, that the ſlave is not emaneipated, becauſe the perſon addreſſed 
is not of the ſex mentioned; and as che effect is connected with the 
thing taeutioned, and that daes not exiſt, it follows that the addreſs 
muſt be regarded as nugatory. The arguments in this "_. n 
i eee under the head of a. 1 91 | 


are nugatory; 


Iva dee his dale 166, «Foodie dengldbierted, Tower, and fo alſo 
« completely Uivorced,—or, . veil yourſelf,” by any of theſs forms = 


int manurniſſion, yet the is nt ermancipated. Sabi aſ- * 
ſerts that thy ry obs lere e e N aan in · | 
1 ii dine 8. +; 
en eee 


tention. 
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tention. The ſame difference. of opinion obtains in all expreſſions of 


divorce uſed towards a flave, whether expreſs or implied, according to 
what. is alleged upon this head by the, followers of Shafez, whoſe ar- 
gument herein is, that the ſpeaker intends a thing which the expreſ- 
ſion he uſes bears a conſtruction of, becauſe! between poſſeſſion by 
marriage and poſſeſſion by right ( namely, 5 bondage] there is a reſem- 
blance, as they both amount. to ſubſlantia! poſſeſſion; the latter is 
evidently ſo; E and the former is alſo ſuch in effect, and not of the 
claſs of uſufruftuary poſſeſſions, (whence it is that permanency is one 
of its eſſential conditions, and that rendering it temporary annuls it,) 


for if it were merely an uſufructuary poſſeſſion, like hire, it would not 


be annulled by reſtricting its duration to auy particular time; and the 


effect of a ſentence of divorce in the one caſe, or of manumiſſion i in 
the other, is to deſtroy the right of the Proprietor, (whence it is that 
the ſuſpenſion of it upon a condition is approved, )—but it does not 
go to eftabliſh any thing, , ſince if ſuch were the, caſe ſuſpenſion 
would not be approved, becauſe: the ſuſpenſion of an eſtabliſhment of 
poſſeſſion upon a condition (as in fale, where a man fays, “I will fell 


_ ſuch an article provided the pilgrims arrive, )) 1 is diſapproved. 


Os JECTIO v. —Iirdt is an eftabliſhment. of power, not a diſelution 
of it, whence it is that its effects take place, ſuch as competency in 
authority and in evidence, and ſo forth; ſo that this does not rien 


divorce, which is purely of a deſtructive nature. 


RELvY.—Hiał is a deſtruction of property; but the aforeſaid & 
fects are eſtabliſhed by it for a reaſon which had previouſly exiſted; 
namely, the ſlave's being in an oppreſſed ſtate. No there being this 
reſemblance between divorce and manumiſſion, expreſſions of emanci- 


. pation and freedom may be figuratively; ufed for divorce, which ac- 
_ cordingly takes place, where ſuch is the intention, and ſo vice verſa.— 


Our doctors, on the other hand, argue that the perſon here mentioned 
(ſuppoſing the.emancipatian, of the ſlaye to have been his intention) 
has meant and intended a thing which the words he uſes do not bear 


the ſenſe of, becauſe the term Ittdł, in its literal ſenſe, means en- 


« Jowing 


— 
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0 dowing with power,” and Taldk** the, removal of retraint; and a 
ſlave is a dead matter, transferable by ſale or otherwiſe, and incom- 
petent to any independant; act; but by, virtue of Ittdt he becomes 
alive, and capable of acting for himſelf whereas a wife, on the con- 
trary, is already poſſeſſed of all her natural rights and competency, 
under the reſtraint of marriage only, which, in ſome particular in- 
ſtances, (ſuch as going abroad, and ſo forth, ) debars her from the ex- 
erciſe of them; but this reſtraint being removed by Taldk (divorce, ] 
her independant rights, which-were before obſcured under the matri- 
monial ſubordination, but not anuhilated, become again apparent : 
now it is evident that the eſtabliſhment of a new right in any perſon 
is a more forcible act than the ſimple removal of refiraint in a 
right already exiſting; and ſo allo. poſſeſſion by right is of a more 
abſolute nature than poſſeſſion by matrimony; and hence the deſtruc- 
tion of the former is a more forcible act than that of the latter; and 
any word uſed in an implied ſenſe admits a conſtruction of egua or of 


leſs weight than its literal meaning, but not of greater; whence i it. 
follows that Tai [divorce] - cannot \ figuratively be taken as in- 


tending Es nr 46 the ee of this bes er and 5 


* 
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Ix a man * to his dave 6; you hv pat to «GR _ hots 
not emancipated, unleſs fuch be the intention; | becauſe the term equal- 
is, in common uſe, aſſociated with à variety of ideas, ſo that its ſenſe, 
as expreſſive © of the quality of freedom ar d in * en eher g | 


is dubious.” 7 _ 0nd 80 22 1 4 ; 4 17 0 
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| Ie ; a man N to 1. 54 44% ou are not otherwiſe than free,” | 
ſuch ſlaye becomes, emancipated, becauſe the exception thus af- 
fixed to a negative 3 amounts to a confirmation of the Mi mariue. 50 


2 ii 147 
45 160 +75 Y 28 55 97 | 
Ir a man ſay to his flave << your head i the head of a 12 
he is not emancipated, becauſe this i is merely a compariſon, * 
. Wi 
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with an ellipfivof the 6ontaritive term e Ale: but u tive iseman- 
cipated by his maſter faying to him your head: is a free head,” be- 
cauſe his freedom is fully acknowledged by that phraſs, nee ow the 
Brad the whole perſon is erer underſtand: et 
8 22 ro x. 
— rom Ir a perſan became pallafiad of A "HA who is his 2 within. 
to a relation the prohibited degrees a, ſuch: ſlaxe by that act acquires, his freedom. 
— — This is recorded as an ordinance of the prephet, and comprehends all 
egrees, kindsed within the: prohibitech degrees, whether ftauding within the 


purental connexion, ſuch as fathers, mathart, fans,, and daughters, or 
independant; thereof, ſuch ag brothers, and ſo forth. Shai reſtricts 


the operation of this rule to relations of the firſt claſs only. His: argu- 
ment is that the eſtabliſhment of manumiſſion independant of the con- 
ſent of the proprietor is contrary to analogy; and as the fraternal and 
othes eeanexions-are not of equal. weight or. moment with. the pater- 
nal, the caſe does not admit that the former, thould be connected with. 
the latter, either by analagy, or by arguments. drawn from the ſacred 
Writings. - hene it is that if a Maat were to purchaſe, as a ſlave, 


his brother or uncle, ſuch relation does not become a Mo#471k. in con · 
formity to the condition of the purchaſer, but ſtill continues an ab/6- 
lute fave; whereas, if a Mołdtib were to purchaſe his father or child, 
the perſon purchaſed is no longer a lave, but becomes a Mokdtib in 
conformity to the condition of the purchaſer, and is rendered free by 
the Moſdtib himſelf obtaining his freedom in conſequence of the fulfil- 
ment of his contract of itdbat.— The arguments of our doctors are 


n * See Matrimony, Chap IT, 4 
6 | twofold; 
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twofold ;z—=r1zsT; the ordinance recorded'of the prophet, as already 
ſtated;' which oomprehends all degrees of kindred under the deſtrip- 
tion of prohibited; $ECONDLY, th reaſon of a'parent or child being 
rendered free, in the preſent caſe, is the affinity which occaſions pro- 
hibition, and a reſtriction to the parental degree of kindred 1s nuga- 
tory and inadmiſſible, becauſe the preſervation of any connexion 
which occaſions prohibition is enjoined as indiſpenſable, and to break 


it off is forbidden, —(whence it is that a man is required; if neceflacy, . 


to furniſh ſubſiſtence to every, relation within the prohibited degrees, 
and alſo, that marriage with them is forbidden, )/ and the ſame reaſon 
applies in degrees of kindred not parental, ſuch as the brother or uncle. 
It is to be obſerved that this rule extends to infide/s within the Muſ- 
Julman territories, as well as to Muſſulmans, and alſo to minors: and 
lunatics, the reaſon of prohibition above mentioned applying g. equally 


to all theſe deſcriptions. And in reply to what Shafei has advanced 
in ſupport of the doctrine of his ſect with reſpect to Mokd71bs, it is to 
be remarked that where a Mołdtib purchaſes, as a flave, his brother, 


or any other relation of the more remote degrees, (ſuch as his anc/e or 
aunt,) the perſon purchaſed is not rendered a Mo#dtib, becauſe the 
power of a Mo&4tib over his property is not of a full or complete na- 
ture, ſo as to enable him to perform the act of emancipation; and the 
preſervation” of a kindred connexion is incumbent and enjoined only 
where ſuch a power exiſts: but the caſe is otherwiſe where a Mo#atb 
purchaſes,” as his flave, his parent or child, who thereupon becomes 
alſo a Mo#4tib; for the liberation of parents and children muſt be con- 
ſidered as one defign of the contract of Kitabat, —becauſe, as the in- 


tention of a ſlave, in entering into ſuch a contract, is (eventually) to 


procure his own feedom, fo is it to procure that of his parents or chil- 


dren alſo, their bondage being as grievous and degrading to him as his 


own; and this being the cafe, the ſale of the parent or child of a 
Mokdtib is forbidden, and they become filed? on the payment of the 
ranſom, in order that all the ends of the contract or Kitubat may be 
obtained. Aboo Haneefa makes this rule extend to the fraternal” as 
Vor. I. 


K k k | well 
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well as to the paternal connexions of a Mo447163; and in this opinion 
the two diſciples alſo, coincide; it does not however extend to the fra · 
ternal connexion, of fo ofter brother or foſter ſiſier, becauſe they are mw 
hibited, 0. from Connexion of ah * e N ni e ion 


55 Batu 


Manumiſion I y a ab emancipate his re Abstever the eng Gi eiue 


is valid, inde- 


pendant of urging him to that act may be, whether he do it from relgious mo- 


* * tives, or at the inſtigation of the devil, or in obſervance of any 1dola- 
trous ſuperſtition, the emancipation is equally legal and valid, as pro- 
ceeding from an authorized perſon, eu, Poſeſfor,) and een its 
Pay object, (the Pave.) e 

| 
_— Tux emancipation pronounced by : a profligate o or a a Arunkard} 18 to 


emancipator, legal for the ſame reaſon. 


A reference Ir a perſon refer Lee to the act of poſſeſſion, (as if he 
of manumiſ- | | 


fon to a fu. Were to ſay to the ſlave of another, ** if ever I become your maſter, 


| ture event, or you are free,” )—or, if he were to ſuſpend the emancipation of his 


a ſuſpenſion 


ofitupoma own immediate ſlave upon a condition, ſaying if you enter ſuch a 


condition, are 
valid, in the ** houſe, you are free,” ſuch reference or ſuſpenſion are approved, as 


fame manner wiell as in divorce, The reference of emancipation to poſſeſſion is held 

to be illegal by Sei, as is particularly ſtated in the book of divorce: 

all the doctors, however, coincide in the validity of the ſuſpenſion of 

emancipation upon a condition expreſſed, becauſe Titdk is held in law 

to be purely a direliction of a right, in which ſuſpenſion, is of courſe 

admitted: contrary to any act amounting to a ranger of a right, (as 

: ale, for inſtance,) the ſuſpenſion of We 1s ſh as 18 ene 
its Proper place. , 


{ 


Slaves defert- Ix the a0 of an infidel alien, e a convert to the faith, | 


ing from a 
kareiga ſer- retire into the Muſſulman territory, he is free, becauſe when the ſlaves 


3 from the countries around deſerted their maſters, and came into and 


faith, are frre. "vw 9 
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embraced. the doctrines of the prophet, he declared. 44 theſe are the 
fred. men of God; and alſo, becauſe the ſlave, at the time he de- 
livers himſelf up, is a ng = Lt is not UNE ina 
ere rere, 
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Ir a man Weeds 1 his female ſlave, ſhe being pregnant, the 45 fextus of 


fſztus becomes alſo emaneipated, in conſequence of the manumiſſion of female ſlave 
the mother, as it is connected with her in the ſame manner as one of partake of 


r emanci- 


her members: but if the maſter etre to emancipate the ſœtus only, pation. 
and not the mother, the former alone is free. It is to be obſerved that 

the manumiſſion of a fetus is approved, but not the ſale or:gift; becauſe 
delivery is a condition of giſt, and the power of delivery à condition 

of /ale, and neither of theſe gan take, effect until after, the birth; but 
delivery, or power of delivery, are not eflential conditions of emancipa- 

A and therefbte are not requiſite to validat FE mh es ah 
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Ir a perſon agree to emancipate the fetus} in the womb of his fe- Emancipa- 


male ſlave for a compenſation, the Fetus 18 ff free, but the compenſa- = by 20 
tion is not due, becauſe it is impoffible that any compact ſhould be n. 
made binding 8 an embryo, as no perſon has power over it 00 bw (ho return 
after the birth; nor can it be made ſo upon the mother, becauſe th 
embryo i is (with reſpect to emancipation) altogether diſtin& from _ | r 
and to ſtipulate a return for freedom, binding upon any but the per ſon = 


liberated, is contrary to law, as has been already ſhewn in treating of 


Khoola.—It'"is here neceſſary to obſerve that the exiſtence of pregnancy © 4 \ 
8 > 
1s not ſuppoſed at the period of f emancipation, ur unleſs the delivery * 4; ene 
Wehn 128 ſpace of fix months —— | 7 1 5 1 2 
Ned nn 100 #11 Mo 31: Bore ;) 6 23 bt 11 1E nocd 


7:2) il) 2151 dg ut u 16 ab 


Tun child of a female flave, begotten by her maſter, is free, be⸗ The child of a 
cauſe ſuch child derives its exiſtence from the maſter's. ſeed, and is yr pre} ava: 
therefore free, radically, as it is a rule that that which is created from fave, is + 
the leed of a free perſon is itſelf free. The ſeed of the female flave alſo 
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A child born 
of a free- 
woman is 


free, 


under 
all circum- 


ſtances. 
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does not in any reſpect traverſe or oppoſe that of the niaſier, fince her 
ſced is the property of her maſter, becauſe the mother's connexion 
with her child is more intimate than that of the father, in virtue of 
her right of Hiz4nit*; or, becauſe the huſband's ſeed is conſumed 
in that of the female ſlave, as her own ſeed remains with her in 
its proper and original place, whereas that of the huſband, proceed- 
ing from him, mixes with her's, and 1s ns Joſs and expend- 
ed ante; n: nap 1901 1149 ob 4 


OB JecTION.—ReſpeR is paid to prifireacs andy bee two -thidgs 
are oppoſed to each other; but rel an r Ned 1 te 
ſeeds is not ad mitt. 1 


ReyLy.—An oppoſition appears in "this eaſe ee the two 
ſceds, inaſmuch as freedom oppoſes bondage. 65 0 


' OpJecTION Alt would appear that the child ſhould be free, as 
well as the child of a Magroor +, ſince the father, in the pen caſe, 
does not will the bondage of his child. - 


RRPI v. The huſband, in the. above wes ITT: wills the 
| bondage of his child, being previouſly aware of that conſequenee ; for 
when, knowing this, he agreed to marry: the mother, his conſent 
thereto is eſtabliſhed: contrary to the caſe of a Magroor, who, acting 
under a deception, cannot be N to will the bondage of bis 
child. | 


Tux child of a free woman is fie SS her huſband be a free- 
man or a ſlave, becauſe the mother” s connexion with it is more inti- 
mate than that of the father, (for the reaſon already mentioned, ) fo 
that a child i is a dependant of its mother in freedom, as well as in bon- 
dage, or in any other leſs abſolute deſcription. of ſlavery, ſuch as Kitd- 
80; and ſo forth chat! is, if the mother be an ee flave, the 


- 


* 


* Sce Book of Divorce, Chap. XIV. 
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child 
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child is ſo likewiſe, although the father (who is the huſband of the 
{lave) be free, —or, if the mother be a Modabbira, the child is born in 
that ſtate, as a dependant on its mother,—and ſo of the reſt. —If, 
moreover, a man-beſtow his Am-Wald in marriage upon any perſon, 


and ſhe produce a child, ſuch child ſtands in the predicament of an 


Am-Walid;—that is, it becomes free on the death of the owner of the 
mother, as well as the mother :—and in the fame manner, if the mo- 


ther be a Mo#d411ba, the TAE A Mokdtio, as being a dependant of the 
mother. 
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CHAP, II. 


Of Slaves of whom a Portion or Member is emanci pated, | 


Ir a maſter releaſe a portion of his ſlave, (his half, for inſtance,) the 


flave is in ſuch, proportion free, and muſt work out the remainder of 
his value by Sidyet, or emancipatory labour“. This is the doctrine 
of Haneefa.—The two diſciples maintain that the ſlave, in the preſent 
inſtance, becomes emancipated in toto. — This difference of opinion is 
founded in the different tenets of He's 12 * two diſciples ref; pect- 


| " 
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A ſlave par- 
tially eman- 
cipated muſt 
work out the 


remainder of 


his freedom. 


* By Sidyet is meant work or labour 5 any kind, It 1e eee in te - ä 


law that no perſon can remain partially a ſlave, but that any circumſtance which in its na- 
ture eſtabliſhes the emancipation of a part, provides for, and neceſſarily induces, the even- 
tual emancipation of the whole; and hence the rule that a ſlave partially emancipated works 
out the remainder of his value at an aſcertained rate, being in ſome meaſure in the ſtate of 
a Mokdtib: Sidyet is, therefore, rendered emancipatory labour; and by the word W 
throughout this book, emancipatory labour is to be ma h 


ing 


; 
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of diviſion, and therefore that whatever part or portion of a flave may 

be emancipated by his maſter, ſuch part or portion only is immedi- 

ately affected thereby, —whereas, the two diſciples hold it to be alto- 

gether incapable of diviſion or partiality, (in which opinion Shafei alfo 

coincides, ) and hence, that the application of manumiſſion to any par- 

ticular part or portion of a ſlave ſtands as an application to the whole, 

and conſequently that the ſlave becomes emancipated 7 in toto; for they 

argue that the meaning of emancipation is the eftabliſhment of the qua- 

lity of freedom, and the quality of freedom is a power both rea/ and 

virtual, and this is eſtabliſhed by the deſtruction of its oppoſite, name- 

ly, bondage, which 1s a virtual inability ; now this power and inability 

not being capable of diviſion, it follows that Ita or manumiſſion, 

which is the eſtabliſhment of this power, is alſo incapable of diviſion, 

in the ſame manner as divorce, the remiſſion of retaliation, and the efta- 

bliſhment of parentage. —The argument of Haneefa is, that manumiſſion 

| means the eſtabliſhment of the quality of freedom by the deſtruction 

. ol propriety, or it means ſimply the deſtruction of propriety, — becauſe 
| the propriety 1s the right of the maſter, and the bondage i 18 a right of 
all Muſſulmans, or, in other words, a right of the Law, ſince it is the 

penalty of infidelity, and the infliction of this penalty is a right of Gopz 

but the maſter has no power to deſtroy the right of 3 (namely, 

bondage, ) being merely entitled to deſtroy his own right, (that is, his 

propriety,) whence it is eſtabliſhed that manumiſſion is the deſtruction 

of propriety ; now, as it is proved that manumiſſion is the deſtruction 

of propriety, and as propriety is capable of diviſion, it follows that 

manumiſſion is alſo capable of diviſion ; but it is neceſſary that the 

{lave ſhould labour, becauſe the propriety of the maſter with reſpect to 
a part of the flave is involved in the flave. It is to be obſerved that a 

. flave upon whom labour is incumbent is held by Haneefa to ſtand in 
, the predicament of a Mo#4zib, becauſe the application of manumiſſion 
| to any particular part or portion occaſions the flave's becoming his 
own maſter in toto, (according to the arguments of the two diſciples,) 
6 and 
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and the continuance of the owner's propriety in a part (as drawn from 
the arguments of Hanegfa) controverting this, the matter is thus ſet- 
tled, with a regard to the reaſoning on both ſides, by placing a ſlave 
who 1s partialiy emancipated i in the predicament of a Mo&#4t1b, who is 
his own maſter, as far as reſpects a power of action, or rights f 
ſeizin, but not in reſpect to bondage; and the labour he performs for 
the remainder of his freedom is a ſubſtitute for ranſom; it therefore 
belongs to the owner. of the ſlave to require this labour of him, and 
alſo to emancipate him, if he pleaſes, ſince a Moꝶdtib is a proper ſub- 
ject of emancipation, as well as an abſolute ſlave: but between the 
{lave in queſtion and a Mołdtib there exiſts this difference, — that if the 
ſlave ſhould not be equal to the performance or fulfilment of his la- 
bour, he is not therefore liable to revert to his former ſtate, as an ab- 
ſolute flave; whereas a Mokdtib, when unable to perform the ſtipula- 
tion of his Kitab4t, reverts to his original ſtate of bondage, becauſe the 
emancipation of a part of a ſlave is a poſitive deſtruction of propriety 

in ſuch part, and therefore is irreverſible, but Kitabdt is a contra? 
capable of diſſolution or annulment ;—in ſhort, a flave of whom a 
part or portion is emancipated becomes placed in a middle ſtate, —that 

is, in a ſtate between that of an ab/o/ute ſlaue, and that of an ab/olute 
freeman, nearly analogous to the ſtate. of a Mo#4r1b, excepting only 

the difference above recited, as ſuch a middle ſtate is here conceivable ; 
contrary to caſes of divorce or remiſſion of retaliation, which do not admit 

of any medium, and of which a part, therefore, ſtands as the due. 
Haneefa holds that I/teelad, or claim of offspring, is alſo capable of diviſion, 
whence, if a man were to create his portion in a female copartnerſhip 
ſlave an Am- Malid *, provided ſuch ſlave be a Modubbira, the becomes 
Am-Malid in the part or portion ſo conſtituted only; but if ſhe be an 
abſolute ſlave, ſhe in this caſe becomes wholly Am-Malid to the partner 
conſtituting her ſuch in part, he becoming reſponſible for the other 
portion of her to his partner whoſe ſhare in her he has by that a& de- 


By claiming or acknowledging a child born of her. See [/eelad. 
ſtroyed; 
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has alſo a right to all the ſlaveꝰs effects of the period of emancipation. See Book XXXIII. 
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ſtroyed; and ſuch being the caſe, he obtains poſſeſſion of her in toto in 


conſequence of his taking upon him this reſponſibility; he * 
boodtnee ſole ee and ſhe is bis 1 in toto. 


Ie a man eimancipate his Nes in a copartnerſhip dave, fuch flave 
becomes free in toto. (that is, has a claim to ultimate freedom: and 
if the emancipator be rich, his partner [in the ſlave] has three things in 
his option ; he may, if he pleaſe, agree to the freedom of his portion 
in the ſlave without any compenſation,—or, he may require indemni- 
fication from his partner for the value of his ſhare in the flave,—or, he 
may require the ſlave to procure the freedom of his reinaining portion 
by labour, as before ſtated; and if he chuſe the ſecond of theſe, he 
[the emancipator] has a claim upon the ſlave for the amount; and in 
this caſe the Milla reſts ſolely with the emancipator ;—or, if the other 
partner prefer the e or the third mode abovementioned, the Willa 
reſts equally with both: but, if the emancipator be poor, his partner 
in the ſlave has two things in his option, he may either agree to re- 
leaſe his portion in the ſlave, or he may require him to perform /abour; 


Hand in either caſe the Willa reſts equally with both partners.—This 


is according to Haneefa.—The two diſciples ſay that if the emanci- 
pating partner be rich, the other partner has no right to any thing but 
a compenſation for the value of his ſhare; or, if the emancipator be 
poor, to require labour of the ſlave. The foundation of this difference 
of opinion reſts upon two points; one, that manumiſſion is diviſible, 
according to Haneefa, and undiviſible, according to the two diſciples; 
—another, that the circumſtance of the emancipator being rich is not 
held by Haneefa to oppole any objection to labour, —whereas the two 
diſciples hold the requiſition of labour by the partner to be in this 
| 


* Jill is a ſpecies of right to the property of another founded upon ſome act of aſ- 
ſiſtance or generoſity previouſly exerciſed towards him. Thus the emancipator of a flave | 
poſſeſſes a Willa with reſpect to his freedman, in virtue of which he inherits to his eſtate in 
the default of other heirs: and, according to ſome, the emancipator, in virtue of his Willa, 


caſe 
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caſe inadmiſſible, on the authority of a tradition of the e Who 
ſaid (concerning a: perſon emancipating his portion in a coparcenary 
ſlave) ** If he be kich, he muſt indemniſ) bis partner for the value of hit 
portion in that flave,—but if voox, the: /lave\muſt work out his re- 
e maiming- portion of bondage by LA HOUR, which is a proof that in- 
demnificution is alone admiſſible in the , of the above caſes, and Ja- 
bour in the ſecond, The argument of Haneefe is that; as the property 
of the ſecond partner's portion is involved in the ſlave, it belongs to him 
to require indemnification for the amount from the ſlave, (in the fame 
manner as where a piece of cloth is blown, by the wind, into the vat of 
a dyer, and the cloth becomes coloured, in which caſe the proprietor 
of the cloth muſt pay the coſt of dying, Whether he be rich or poor, 
becauſe of the loſs ſuſtained by the dyer, in ſo much of his colours ex- 
pended,) but a ſlave not being poſſeſſed of any property, he is to re- 
quire labour of him in lieu thereof. It is to be obſerved that the term 
rich *, mentioned in theſe caſes, implies no more than that the eman- 
cipator be poſſeſſed of property to ſuch an amount as may enable him 
to be reſponſible for the value of his partner's ſhare in the ſlave, be- 
cauſe thus much ſuffices to the ſatisfaction and convenience of both 
parties, —in fulfilling the deſign of the emancipator by eſtabliſhing the 
freedom of the ſlave, which is a virtuous and acceptable act, and alſo, 
in ſecuring to the other partner his right, namely, the value of his 
ſhare in the ſlave. When we conſider the different tenets of Hanerfa 
and the two diſciples, as aforeſaid, the ground upon which the doc- 

trine of the latter (according to their tenets, in the preſent caſe) may 
be accounted for is evident; —and the expoſition. of the doctrine of 
Haneefa (according to his tenets) is that an option of; manumiſion ap- 
pertains to the other partner, becauſe of his right in his ſhare ſtill re- 
n manumiſſion is (0 to — ue r rp 
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and option of * ification, becauſe of the emaneipator, in deſtroy- 
ing 4s own ſhare, having deſtroyed that of his partner alſo, as it is no 
longer transferable by fale or gift, and option of labaur, becauſe of his 
property in his ſhare being involved in the ſlave: with reſpe& to what 
is further adyanced by him, that if the other partner chuſe indemni- 
fication for his ſhare, the emancipator has a claim upon the ſlave fur 
the amount, it may be accounted for in two ways; FIRST, the eman · 
cipator, in conſequence of indemnifying his partner, ſtands as his ſub- 
ſtitute; and as it would have been lawful for the other partner to take 
the value of his portion in the flave by requiring labour of him, ſo in 
the ſame manner it belongs to the emancipator to exact of the flave 
whateyer he may have given to his partner as an indemnification for 
his ſhare, fince he now ſtands in his place; s8EcoNnDLY, the emanci- 
pator, by indemnifying his partner, becomes the owner of his portion 
in the ſlave; and thus ſtands in the predicament of a perſon who, 
being ſole proprietor of a flave, has emancipated a part or portion of 
him,—and hence he is at liberty either to emancipate the remaining 
portion, or to require labour of the ſlave for the value thereof. The 
Willa here reſts ſolely with the emancipator, becauſe the flave has ob- 
tained his freedom entirely through him, fince he, by indemnifying 
his partner, became ſole proprietor.— This is fu ppoſing the emanci- 
pator to be rich:—but if he be poor, the other partner may either 
emancipate his ſhare, (fince his property in it ſtill remains,) or he 
may require labour of the ſlave; and in either cafe the Willa of his 
ſhare appertains to him, as in both the freedom of that ſhare proceeds 
him: and here the ſlave has no claim upon the emancipator on the 
ſcore of labour performed by him to the other proprietor, becauſe (as 
Haneefa argues) he has performed the labour for the obtaining of his 
freedom, or (as the two diſciples contend) becauſe it cannot be decreed: 
to be a debt upon the emancipator, ſince he is poor :—contrary to a 
caſe where the pawner of a ſlave, being poor, emancipates the ſhve 
whom. he has pledged, — for in that caſe the flave has a claim upon 
him for the labour which he in anne performs to the nt — 

this 


chill MANUMISS TON. 
this claim he has, according to Hauch, becauſe Ke is thus oblige? 


Ky 


to labour for his value after being emancipated, —and, according to the 


two diſciples, becauſe the earnings of his labour, which he pays to 
the pawnee, is a debt due by the pawner, from whom the flave is 
therefore entitled to demand it. The opinion of Sh, upon the 
caſe where the emancipator of his ſhare in the ſlave is rich, coincides 
with that of the two di iſciples;—but where he is poor, Sögſes contends 


thaf full authority ſtill remains with the other partner, with reſpe& to 


the diſpoſal of his ſhare, either by /ale, gi, or otherwiſe, becauſe it 


is not realGtabts that he ſhould demand indemnification of the eman- 


cipator, who, being g poor, is incompetent to anſwer it, nor can he 
require labour of the ave, who has not cotnmitted any offence to juſ- 
tify the exaction of extraordinary labour from him, and has no will in 
the act of the emancipator, ſince the will or aſſent to an act cannot be 
conceived without a preyious knowledge of that act, which is not ſup- 
poſed in this caſe, as the emancipator performs it independently of 
him; and it is not reaſonable that the ſlave ſhould become emaricipated 
in toto, as this would be an injury to the partner; from all which it 
follows that the right and aottority) of the ſecond partner over his 
portion of the ſlave remains unaffected, and ſtands the fame as before. 

In reply to this reaſoning our dbetors contend that the” requiſition of 
labour is reaſonable, becauſe the propriety of ſuch à requiſition does 
not depend upon the commiſſſon of an offence, but is fouiided' (in the 
preſent iniſtance) ori the idea of the property of the ſecond partners 
ſhare being involved in the ſlave, as has been already repeatedly ſtated; 
there is therefore no neceſſity that puer (namely, the exiſtence of 
the quality and privileges of freedom) and inability (wh ich is incom- 
patible with that power} be united! in one and the fame A 


Is each of two partners ſhould al or declare that the other had In caſe of 


emancipated his portion, in this caſe the ſlave muſt perform. labour to 
each partner on account of his reſpective ſhare, according to  Haneefa, 


whether the parties be rich or poor, (or if one of them be rich and the 1: 
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other poar, ) becauſe each partner aſſerts that the other 1 emanci- 
pated his ſhare, and hence (agreeably to the doctrine of Haneefa) the 
ſlave is as a Mo4dtih in the conception of both, fo that it is not lawful 
for either to make him an abſolute flave; the declaration of both there- 
fore 1 1s to be credited ; and as neither can make him an abſolute ſlave, 
each partner is at liberty to require his labour for the value of his ſhare, 
becauſe the right of requiring labour 1s eſtabliſhed in each indiſputably, 
whether his declaration may have been falſe or true; for the flave is 
either his. Bondſinan in the former ſuppoſition, or his. Mo#4tib in the 
latter; each partner, therefore, is to require labour of the ſlave, what- 
ever his circuraſtances may. be, whether. rich or poor, becauſe the 
right of each is one'of two things, —indemnification from the emanci- 


pator, or labour from the {lave,—the competency of the emanci- 


pator to indemnify his partner not being regarded by Haneefa as any 
obſtruction to the requiſition, of labour; and as, in the caſe here ſup- 
poſed, indemnification cannot juſtly be required by either partner of the 
other, (ſince each controverts the other's afſertion,) nothing remains 
but that labour be required And here it is to be obſerved that the 


Milla of the ſlave reſts equally with both partners, as each reſpectively 


ſays my partner's ſhare is emancipated by his manumiſſion, and the 


* Willa of it conſequently appertains to him, and my ſhare is eman- 
« cipated from me by labour, and conſequently the 7 lia of it appertains 


to me. The two diſciples allege that if both the partners be rich, 


labour is not due from the ſlave to either, becauſe each diſcharges 
him from this obligation, by advancing a claim for emancipation againſt 
the other, (ſince they hold that competency of wealth in the emanci- 
pator forbids labour; ) but the claim is not eſtabliſhed on account of the 
negation of the reſpondent, whereas the diſcharge of the ſhve from 
labour is eſtabliſhed by the declaration of each reſpectively. But if 
both the partners be poor, the ſlave muſt in that caſe perform labour 
to each, becauſe each advances a claim for labour againſt the flave, 


_ » whether they ſpeak truly or falſely, as the alleged emancipator is 


2 And if one e of the partners be rich, and the other Poor, the 


ſlave 
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ſlave muſt perform labour to the former, becauſe he cannot be ſup- 
poſed in this caſe to ſue for indemnification from his partner, who being 
poor is incompetent to grant it; and hence nothing remains but that 
the rich partner require labour of the ſlave, from which he has not re- 
leaſed him by the nature of his teſtimony; but the ſlave does not owe 
any labour to the indigent partner, whoſe declaration muſt be inter; 
preted into à claim of indemnification from his partner, ſince he is 
rich. In all theſe caſes the Willa of the ſlave is undetermined, (ac- 
cording to the two diſciples,) becauſe each of the two owners re- 
linquiſhes it to the other, who on his part rejects it, wherefore it re · 


mains ſuſpended until ſuch time as both agree in their teſtimony re- 


e the Eres nen eee bis n | 


Ir one * two © e ; ſhould ay tothifr jeint res if ſuch a Caſe of 


{© one enter not this houſe to-morrow, you are free,” and the other 
partner ſhould at the ſame time ſay . if ſuch an one Huld enter this 
4 houſe to-morrow, you are free, —and the morrow ſhould- paſs 
without its being known whether ſuch perſon had entered the houſe 
or not, in this caſe the ſlave becomes emancipated in one half, and 
performs labour to each of his owners for the remaining half *,—This 
is the doctrine of Haneefa; and Abνν Yooſaf coincides with him, pro- 
vided: both the partners be poor; but he alleges that if one of theſe be 
rich and the other poor, the ſlave muſt perform labour to the former 
in the proportion of one quarter of his whole value; or, if both! be 
rich, that the flave has not to perform any labour to either. Mobam- 


med ſays that where both partners are poor, the ſlave muſt perform | 


labour to each for his ful! value, ' becauſe it remains unaſcertained 
which of the partners has forfeited his right to this advantage, as it is 
unknown with reſpe& to whom it may have dropped; and a magiſtrate 
cannot paſs a decree upon a perſon unknown ;—in the ſame manner as 
where a 1 in a 3 e to 5 8 RE is ſuch a debt 
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« due to you from one of us,“ in which caſe the Kauer would not 
decree any thing, on account of his not knowing upon whom co paſs 
the decree.— If, however, in the caſe under eonſideration, one of the 
partners be poor, and the other rich, the ſtave muſt perform labour fot 
half his value to the latter, becauſe the rich partner cannot be ſuppoſed 
90 require indemnification from the ofher, Who is poor, and conſe- 
quently nothing remains for him but to require labour of the ſlave on 
account of his ſhare, which the ſlave muſt accordingly perform: the 


| oor parmer, on the other hand, diſcharges the ſhve from any obli- 


gation of labour, and nothing remains for him but to require indem- 
nification from his rich partner, which is impoſſible, on account of the 
doubt reſpecting the actual emancipator:—but if both' partners be 74h, 
the ſlave will not have to perform labour to either in any proportion 


whatever, —agrecably to the opinion of Aboo Nu as already Rated. 


The argument of Hanzefa is that one half of labour drops to a cer- 
tainty, fince it is clear that one or other of the two partners muſt be 
the emancipator ; and: with this proof of the extinction of ane half of 
labour, how can the K4zee decree: the performance of labour in toto 
and the difficulty ariſing from ignorance; in the preſent caſe, is ob- 
viated by thus determining one half of labour to be done away with 
reſpec to both partners, indiſcriminately,—in' the fame manner as 
where a man emancipates one of /wo {laves. indiſcriminately, or aue of 
t ſpecifically, and afterwards forgets and dies, without (in the 
firſt inſtance) difcriminating the emancipated ſlave, or (in the ſecond) 
recollecting him, in either of which caſos, the ſlave who! is actually 
emancipated being unknown, the half of both would be releaſed, and 


each. would perform labour Ito their heirs], for the remaining halfi 


This argument of Hanegſa is alſo uſed by Aboo' Yooſaf, where bath: the 
owners of the flave are von: but, where both the owners are rich, 
the two diſciples argue that, as the emancipator of that half of the 
ſlave liberated by the occurrence of the condition, whoever of them 
it be, is rich, no labour can be required of the flave by the other 


partner, (the competency: of the emancipating partner's circumſtances 
 forbaddin g 
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forbidding labour, according to the two Abele,) and conſequently, 
nothing remains. but to require indemnification, the right to which 
drops on account of ignorance of the proper, claimant and claimee.— 
The argument of Aboo Yooſaf,. in a caſe where one of the two part 
ners is gor and the other rich, is that half the labour has dropped to 
a certainty, fince- ſome one of the two partners is undoubtedly the 
emancipater ; and conſequently the other half of labour remains between 
both partners ;—and as he who is poor does not require labour, it fols- 
lows that the ſlave has to perform it to his rich maſter ouly, in the 
proportion of one fourth of his whole value. 


4.4 & 4 C . 0 \ _ * 
9 * 


Is two men make a-vow, one of them Fier 120% enter Cale of the | 
* this houſe to-morrow, then ſuch an one, my flave, is free,” and with reſpeet: 
9 if Zeyd enter not this houſe to-morrow, then ſuch an © , 

one, my flave, is free, and it: happen that the flave. of. each fo. 

mentioned is diſtinqt, and not common; property, and the morrow- = 
ſhould paſs, and it be not known. whether Zeyd had entered the houſe 
er not, neither of theſe ſlaves can become emancipated, becauſe the 
perſon qgainſt whom emancipation is to be decreed, (namely, one of. 
the two owners, ) and alſo. the one in whoſe favour emancipation is to 
be decreed, (namely, one of the two ſlaves,) are both unizown,. and: 
this being a great degree of ignorance, no decree from the Kaus can. 
poſſibly paſs reſpecting it: contrary to the. cafe before recited, ba- 
cauſe as. ther, ſuppoſes. one ſlave held jointly between, ue. owners, tha 
je of the decree, (the flave,). and allo the alice of it, (tbe emany 
cipation. of one half of the ſlave,}, are known, and nothing, in fact, 
is unknown, excepting merely who the emancipated half, belongs to, 
and there, conſequently, the manumiſſion of the ſlave is deoreed, be- 
ul the matter * exceeds that which is . | | 


Wee purchaſe of i flave whit A e A ave f 


of the parties, the ſlave becomes etnancipated with reſpect to his -. », 4 i father 


i and. the father does not owe apy! idemanification to his 1 828 
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partner for his ſhare, whether he (the partner) may have been aware 
of the circumſtance of the ſlave being the other's ſon or not; In the 


ſame manner, if theſe two men ſhould obtain joint poſſeſſionl of the 
ſlave by inheritance; (as where a woman purchaſes the ſon of her huſ- 


ſlave becomes emancipated with teſpect to his father”: s pottion itt him, 

and the wife's brother has no claim upon the father for indetnnifica- 
tion, but it remains at his option either freely to releaſe his portion, 
or to require labour of the ſlave for the fame. — This is according to 
Haneefa.—The two diſciples allege: that in the former caſe the father 
muſt indemnify his partner for half the value of the ſlave, if he be 
rich, or, if not, that the ſlave muſt perform labour-iti ſuch proportion 
to his father's partner. The ſame difference of opinion ſubſiſts where 


theſe two perſons become poſſeſſed of ſuch ſlave, either by deed of 


gift, by alms-gift, or by bequeſt, —and alſo where two men purchaſe 
a joint flave, one of them having previouſly made a vow, ſaying if 
I buy the half of ſuch a ſlave he is free.” The argument of the two 
diſciples i is that the father, or the vower, has rendered void his part- 
ner's right to his portion in the ſlave, by his emancipation, as the act 
of purchaſe eventually leads to that iſſue; and alſo poſſeſſion obtained 
through begueſt, gift, or alms;—thas it is the ſame as where one of 


two partners emancipates his portion in a copartnerſhip flave, in which 


caſe, if he be rich, he indemnifies his partner for his ſhare, or, if 
Poor, the ſlave works out his freedom by labour: — and fo likewiſe i in 
whe preſent caſe The argument of Hauegſa is that the father's part- 
ner appears to be aſſenting to the father's deſtroying his ſhare, from 
the circumſtances of the caſe, as having become his partner under a 
cauſe. of manumiſſion, (namely, the purchaſe of the ſlave,) which is 
connected there with; and as this evinces that he is aſſenting to the de- 


ſtruction of his own ſhare, he cannot require any indemnification from 


the father of the ſlave, ſince that is Ziman- al. dd, or mdemmfication 
for damage, the right to which is overthrowg by the circumſtance of 
the claimant aſſenting to the damage, in the ſame manner ag Where a 


perſon 
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perſen expreſsly deſires his partner in a ſlave to emancipate his ſhare, — 
in which caſe he has no claim to indemnification.—lIt is to be obſerved 
that what has been recited, in regard to the father of the flave not 


being reſponſible to his partner in either cafe, (that is to fay, in the 


caſe where the partner is acquainted with the circumſtance of the 
ſlave being the ſon of his partner, —and alſo, in the cafe whero he is 
not acquainted with that cireumſtance,) is recorded as an opinion of 
Haneefa, and reits upon the eſtabliſhment of an argument of conſent, 
and not upon the eſtabliſhment of the conſent 1%; on the fame prin- 
ciple as if a perſon ſhould ſay to another ( eat this food,” without 
knowing that the food is his own property, and the perſon accordingly 
eats the food, and this food afterwards proves to have been the actual 
property of the ſpeaker, in which caſe this perſon is not reſponſible 
to the other for having eaten his victuals, hecauſe the defire exproſſed 


by the proprietor is an argument of his conſent, although it be pro- 


bable that if he had known the victuals to be his own property he 
would not have conſented, —It is further to be obferved that what is 
now advanced proceeds upon @ ſuppaſition of the-father being the f 
purchaſer, or of the purchaſe being made by the father and the 
ſtranger. jointiy. but where the Hranger has firſt purchaſed an half, 
and the father afterwards purchaſes the other half, then, provided the 
father be rich, the ſtranger has jt in his option to demand indemniica- 


tion, as he does not in this caſe appear to be can ſenting ta the father's 


deſtroying his mare, or to require labour of the ſlave | for: half his 


value, as his property therein is involved in the ſlave. This is tho 
doctrine of Hangefa, deduced from his tenet, that % wealth of the 
emancipater dass not forbid the axaction labour; in this again he dif- 
fers from the two diſciples, who (proceeding upon the contrary tenet) 
contend that the other partner has no liberty of option in this caſo, 


N. only One — of the father fur the value of * 
alf. | 
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Ir a man purchaſe a ſhare in his ſon of a perſon who was before 
the ſole proprietor, and he [the purchaſer} be rich, yet (according to 
Haneefa) he does not owe any indemnification to the ſeller, as the 
latter appears to be conſenting to the eventual extinction of his own 
property, by the act of ſale. The two diſciples (agreeably to their 


| tenet, as before ſtated,) maintain that if the father be rich he muſt 


give indemnificat ion. 


bs one of three partners in a flave ſhould conſtitute his ſhare in 


fuch ſlave Moddbbir, (that is, free at his deceaſe ,) he being rich, 


and another partner ſhould afterwards emancipate his ſhare, he alſo 
being rich, and the third partner remain filent,—and the rf and 
third partners be deſirous of taking indemnification, in this cafe the 
third partner is to take indemnification to the amount of the third of 
the ſlave's full value from the fr? partner, — ot from the emanci- 
pator, —and the fr/t partner to take indemnification from the emanci- 
pating partner, to the amount of a third of the value of the ſlave, eſti- 
mating the ſame at the rate of a Mod4bbir only, and not at the full 
value, as taken by the 7hird partner. This is the doctrine of Haneefa. 

The two diſciples allege that the flave devolves ſolely to the 'partner 
who had previouſly conſtituted his ſhare Modbbir, and who muſt in- 
demnify his two partners for two thirds of the eſtimated value of the 
ſlave, whether he be rich or poor. The foundation of this difference 
of opinion is, that Haneefa holds Tadbeer (or the act of conſtituting a 
flave Moddbbir) to be divifible, as well as manumiſſion: contrary to the 
tenet of the two diſciples, who holding manumiſſion to be indiviſible, 
maintain that Tadbeer, as being a branch of manumiſſion, is ſo like- 
wiſe :—now, on the principle of Haneefa, ſince Tadbeer admits of par- 
tition with . reſpe& to the ſubjeQ of it, it follows that the tadbeer 
granted by the firſt partner affects his ſhare in the flave only; but as it 
depreciates the value of both the other partners? ſhares, each has it in 


* See Tadbeer * hi 
18 
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his choice either to conſtitute his ſhare Madabbir, —or to emancipate 
or make Mok4t1b the ſame,—or to take indemnification,—or to re- 
quire labour of the ſlave, —or (laſtly) to leave the matter as it is,— 
becauſe each ſtill remains in ull poſſeſſion of his reſpective ſhare, but the 
value has become depreciated to each by the act of the firſt part ner 
ſince in conſequence thereof their ſhares are no longer transferable by 
ſale or gift: and if one of them remain filent, and the other adopt 
the option of emancipating his ſhare, his right to emancipate is eſta- 
bliſhed, but no further option (to take emdemnification, and fo forth,) 
remains to him: and where ſuch is the caſe, the partner who con- 
tinues ſilent has zo ſeparate grounds of claim to indemnification for 
the value of his ſhare, - namely, the act of Tadbeer on the part of one 
partner, as depreciating the value of his portion in the ſlave, and the 
act of emancipation on the part of the other partner, as eventually de- 
ſtructive of his right: but he is to require ſuch indemnification of the 
former, rather than of the latter, ſo as that it may be in the manner of 
reciprocal indemnification, by the indemnifier becoming, in conſequence 
thereof, poſſeſſed of the thing for which he gives the recompence; | 8 
becauſe reciprocity is the primary idea in indernnification for property; | 
and, in the preſent caſe, reſpect may be had to this primary idea, by 
the filent partner taking the indemnification from the partner who had 
conſtituted his ſhare Moddbbir, and who in conſequence becomes poſ- 
ſeſſed of the ſilent partner's ſhare, as the ſlave at the time of his third 
being conſtituted Moddbbrr is capable of going from the poſſeſſion of 
ane perſon into that of another, ſince he is as yet an abſolute ſlave; 
whereas if, on the contrary, the /ilent partner were to take the in- 
demnification from the emancipating partner, attention to the primary 
idea is defeated, as the ſlave, at the time of the emancipating partner 
liberating his ſhare, is a Moddbbir, ſince his act of emancipation was 
poſterior to the others act of Tadbeer,, which rendered the flave in- 
capable of devolving from the poſſeſſion of one perſon into that of an- 
other: the /i/ent partner muſt therefore take indemnification. from the 
perſon who had conſtituted his ſhare Modibbir,—after which it belongs 
M m m 2 to 
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to the /atter to take indemnification ef the emancipating partner, to the 
amount of one third of the value of the ſlave as a Moddbbir, becauſe 
the emancipator has injured his ſhare at a time when it is Maalib bir; 
he is therefore to take the Modabbir- value of one third, and not the 


full value, which devolved to him from the ſilent partner in conſe- 


quence of his indemhifying him.— The Willa of the flave is in this 
caſe divided between the Tadbeer partner and the emancipating partner, 
in the proportion of two thirds to the former, and one third to the Jat- 
ter, accotding to the proportions which they retain in the flave at the 
period of his final emancipation. —What has been advanced on this o- 
caſion is according to the tenets of Hauecſa: but according to the 
tenets of the two diſciples, (with whom Tadbeer is held to be im- 
vijible,) the ſlave becomes Moddbbrr in toto to the f (or Tuabeer) 
partner, who muſt indemnify the other two for their reſpective ſhares, 
whether he be rich or poor, as this indemnification is a Zimdn Timmal- 
look, or reconipence for an aſſumption of property, which is not varied 
by the circumſtance of wealth or poverty ;—as where 4 man makes 
Am-Watid a partnerſhip flave, in which cafe he is bound to indemnify 
bis partner for his ſhare in her, although he be poop : contrary to 4 
caſe where a man emancipates his ſhare in a partner /hip fhave, as he is 


here bound to indemnify his partner for his ſhare, on the condition 


only of his being rich, becauſe the indernnification in that caſe (ac- 
cording to the tenets of the two diſciples) ſtands as a Zimdn Fandyat, 
or recompence for an offence: and the Milla of the ſlave reſts wholly 
with the Tadbeer partner, as (arguing, from the decifion of the two 
Ann is evident. | 


I a female ſlave be held in partnerſhip by two maſters, and one of 
theſe ſhould declare the ſaid ſlave to be an Am-Wald to his partner, 


and the partner deny this, the female ſlave (who had uſed to perform 
daily ſervice to each maſter alternately) remains for the future liberated 


free to work for her own ſubſiſtence, performing ſervice to her deny- 
7 ing 
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ing maſtet every intervening day; bit Me dots not &we cAdncipatory 
labour to the denying partnet #:—This is the ds&tine of Hauetyu.— 
The two diſciples maintain that it belongs to the denying perſon, ih 
this cafe, to require labbtit”6f Het, if #6 difpoſed; and having per- 
formed this, ſhe becomes e#tirbly fret; but nothing whatever fe- 
mains due from the flave to the partrier We made the declatation as 
aforeſaid. The argument of the two diſciples is that; updi the deny- 
ing partner not confirmitig the declaration of the affitthing partner, the 
afſertiort of the latter reverts ts himſelf, —tltat is, it is the fate as if 
he himſelf had rade his ſliare in the flave An- Ipalid, in the fatne 
manner as where the buyet, after purchaſing x flaye; declates that 
« the ſeller had releaſed fuch five previous to the purchaſe,“ and the 
ſeller denies this; in which cafe the ptirchafer's declaration produces 


the ſame effect às if he had hirmfelf ernancipated the fare. And it 


being thus the ſatne as if the decluriig partner had hitnſelf conſtituted 
his portion in the ſlave Am- alid, the right of the other partner to 
the uſe of her is annihilated, becauſe, as it would not have been law- 
ful for the denying partner to require any ſervice fro her, (ſuppbſing 


the affirming partner to have actually made her his Am-Watid +) Toit 


is hkewife unlawful where he makes her his Am- Walid by runſtructips: 


he is; however, at liberty to require labour of her, on actouht of the 


value of his ſhare in her, as this ſtill virtually remaitis his property; 
under a prohibition of the uſe ;—+the therefore is emincipated, in con- 


That is to ſay; ſhe is releaſed from all ſervice to the rming maſter, but cbnuLũes 
attached in ſervice to the denying maſter, and perſotmis ſetvice to him every other day, in 
the ſame manner as before the affirming partner's declaration ; and does not (in the mannec 
of a ſlave partially emtancipated) become free by the performance of emantipatory labour, 
which is #fervies of atother nature, and which the denying miifter is not at liberty to re- 
quire of her becauſe the other partner's declaration does not amount to a partial emuncipd - 


tion, but is a virtual transfer of his property in the flave to the denying partner, who is there- 


fore to pay him a conſideration for the ſame, as appears a little farther on. by 

+ Ttis a principle in the Muſſulman law, that where a female ſlave is feld in copartner- 
thip; and proves pregnant, ant one of the partners dectares titmfelf to be the father of the 
fetus, the then becomes untawful to the other partners, and an Am- Mall to the declarer, 
who indemnifies them in the value of their ſhares. A 


ſequence 
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ſequence of labour, in the ſame manner as the Au- Malid of a Chriſtian 


when ſhe embraces the faith. The argument of Aboo Haneefg is that, 
if the affirming partner ſpeak truly, the whole ſervice of the female 


ſlave is the right of the denying partner, —and if he ſpeak. Faſſely, yet 
the denying partner is ſtill entitled to the HH of ſuch ſervice, which 


is his undoubted right; whereas the affirming partner is not entitled 
to either ſervice or /abour, as he has by his own words relinquiſhed all 
ſuch claim, in avow ing the ſlave to be the Am- Malid of another per- 


ſon: but he is to receive an indemnification from the denying partner 


for the value of his ſhare in her. With reſpect to what the two dif. 
ciples have advanced, it may be replied that a declaration which goes 
to conſtitute a female ſlave Am-Walid, comprehends a declaration of 
lincage or genealogy, which cannot be repelled: by the mere repulſion 
of the perſon concerning whom the declaration is made, —wherefore 


the caſe does not admit of the ir mer being accounted the ſame as if 
he had val, himſelf conſtituted the Have nid 


Ir an Am-Walid become held i in eee bates two . 


by both laying claim to a child born of her at the ſame time, and one 


of them, being rich, emancipate her, he does not owe any indemni- 


fication for the other partner's ſhare, according to Haneefa.' The two 


diſciples ſay that he muſt indemnify his partner for half her value. 
The occaſion of this difference. of opinion is that the property in an 
Am-Malid is held, by Haneefa, not to be a proper ſubject of valua- 
tion, whereas the two diſciples maintain that ir it ſo. The two dil- 
ciples argue that an Am.-Malid is capable of producing advantage in 
various ways to the poſſeſſor, by carnal connexion, by hire, or by 
houſehold ſervice; ; and this is an argument of valuation; and valuation 
does not drop in conſequence of her becoming un/alcable, any more 
than in the caſe' of a Moddbbir, who till continues a ſubject of valua- 
tion, although the ale of ſuch an one be forbidden ;—moreover, the 
Am-IWalid of a Chriſtian, upon becoming a convert to the faith, owes. 
her maſter emancipatory labour, which is the criterion of valuation in 


- 
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an Am- alid. It is to be temarked that the value of an Am-Malid is 

eſtimated at the rate of one third of her full value as a ſlave, (aocord- 
ing to what the learned have obſerved upon this ſubject,) becauſe, in 
conſequence of a fetale ſlave becoming an Am- Malid, the fingle ad- 
vantage of u/ufrutt only remains; but wo: advantages are forbidden 
and periſh; FIRST, ſale; sc ο , the performance of labour after 
her maſter's deceaſe, either to his heirs, or for the diſcharge of his debts: 
contrary to the caſe of a Modabbir, the value of whom is two thirds 
of his eſtimated value as a fave; becauſe one advantage only is loſt by 
his becoming Mod4bbir, (namely, the power of diſpoſing of him by 
ſale;) but two ſtill remain, (namely, perſonal ſervice, and the per- 
formance of labour to the maſter's heirs after his deceaſe.)—The ar- 

gument of Haneefa is that a thing is ſuppoſed to bear a value from the 
circumſtance of its being kept in cuſtody with a view to the acquiſi- 
tion of wealth; but an Am- Walid is held in cuſtody, not with a view 

to the acquiſition of wealth, but for the fake of her offspring, to which 

the acquiſition of wealth is only. a ſecondary conſideration ; whence it 

is that an Am- Malid cannot be called upon, after her owner's deceaſe, 

to perform labour either to his creditors or to his heirs :—contrary to 

the caſe of a Modibbir, who muſt perform labour both to the heirs and ,. 
to the creditors of his deceaſed maſter. The reaſon of this is that the : 
cauſe of freedom, with reſpect to the Am-Walid, already exiſts, 
namely, the participation of blood eſtabliſhed through the means of 
her offspring,” (as was already demonſtrated, in treating of Hoormat 
Mooſdhirat, under the head of Marriage ;) but as the efed7 of this 
cauſe of freedom cannot immediately appear, with reſpe to the diſſolu· 
tion of her bondage, from the neceſſity of preſerving the uſe of her to 
her owner, it immediately takes effect fo far as to render her incapable 
of being conſidered as a ſubjef valuation: With a Moddbbir, on the 
contrary, the cauſe of freedom is eſtabliſhed upon the death of his 
maſter ;—and hence appears an evident diſtinction between the caſe of . 
a Modibbir and that of an Am-Malid. The 'prohibition, with reſpect 

to the transfer of property in a Moddbbir by ſale or otherwiſe, ariſes 


from 
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from the intention of his owner' that he fhould become free upon bir de- 
ceaſe, Which could not be, if, after being made a Modubbir, he were 
transferred to another maſter.— Labour is made due from the Am- 


Malid of a Chriſtian (upon her embracing the faith) with a view to the 


removal of injury from both; and labour ſtands as the fulfilment of 


Kitdbat, the obligation of which daes not depend upon valuation in the 


ſubject of it, as it is due in return for that Which is not Property, 
n freedom. | ; v1 
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being ſole owner of the three, and the maſter fay to thoſe two . on: 
of you is free," and one of theſe ſlaves ſhould alter that depart from 
his maſter's preſence, and the third come in, Who had before been 
abſent, and the maſter ſhould again repeat his words, ſaying. one of 
you is free, and the maſter ſhould afterwards happen to die, with- 
out explaining which of his ſlaves he meant to be emancipated by tho 
foregoing fentences,—in this caſe, the ſlave who was twice addreſſed, 
as above, becomes emancipated in three fourths, and each of the others 
in one half; according to Haneefa and Aboo Too/af.— Budm Mobammed 
coincides in this doctrine, as far as feſpects the two ſlaves who were 
preſent at the firſt declaration; but maintains that the shrd ſlave is 
emancipated in one fourth only. The argument, with reſpect to the 
two ſlaves firſt addreſſed is, that the firſt addreſs of the maſter equally 
relates 


cur. III. MANUMIS'SION. 


relates to both of them, ſo as to occaſion the emancipation of each in 
one half, which accordingly takes place in conſequence of that ad- 
dreſs; and again, of him who remains in the maſter's preſence a 
fourth becomes emancipated, by virtue of his /econd declaration, as this 
declaration is divided equally between the two to whom it is ſpoken ;— 
but this ſlave is already entitled to freedom in one half in conſequence 
of the firſt declaration, and the other half remains unliberated, and he 
claims the emancipation of one half in conſequence of the ſecond ad- 
dreſs; but this claim with reſpe& to the ha, extends to both halves 
of the ſlave, and therefore the portion of it which reaches the f/f half 
goes for nothing, but the portion which reaches the other half (un- is 
occupied by emancipation) ſtill remains, ſo that another fourth is li- 3 
berated in conſequence of the maſter's ſecond declaration; and thus 
three fourths are liberated :—moreover, if the maſter, in his ſecond | 
addreſs, intended it to apply to the ſlave who continued in his preſence, | = 
and not to the other, who afterwards comes before him, the other half | 
of that ſlave would ſtand emancipated; but if the maſter intended it to 
apply to the other ſlave, who laſt came before him, the other half of 
the fationary ſlave (who continued in his preſence) would not be 
emancipated ; the half of emancipation is therefore divided: con- 
ſequently, one fourth of him becomes emancipated, in virtue of the 
ſecond addreſs; and as an half has been already emancipated, in con- 
ſequence of the fr addreſs, it follows that three fourths are eman- 
cipated in all: and of the flave comprehended in the ſecond addreſs 
one half only is emancipated. Mohammed ſays (with reſpect. to the 
firft ſlave) that the ſecond addreſs affects equally,” and is, in its conſe- 
quence, divided between him and the /ationary ſlave; and as the latter 
is emancipated by it in one fourth only, it follows that the zhird ſlave is 
ſo likewiſe. - But the two E/ders ſay that as the ſecond addreſs compre- 
hends both ſlaves, and conſequently requires that it be equally divided 
between them, it follows that the half of each ſhould thence become 
cmancipated : but a fourth of the ſtationary ſlave remains unliberated, 
becauſe he is already entitled to freedom with reſpect to one half; in 
Vox. I. | Nun | virtue 
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virtue of the maſter's fr declaration, (as already ſtated;) whereas the 
third ſlave had, as yet, obtained no ſuch right, and of courſe becomes 
releaſed in one half,—Obſerve, that if the maſter ſhould emancipate 
his ſlaves in the manner here recited, upon his deattbed, and die pol- 
ſeſſed of no other effects excepting thoſe three flaves, then one third of 
the three is to be diſtributed among them, agreeable to the principles 
already laid down ;—that is, the whole number of lots (or equal por- 
tions of manumiſſion) is to be added together; and this (according to 
the deciſion of Haneefa and Aboo Yooſaf,) amounts to ſeven, becauſe 
the bondage of each ſlave muſt be divided into four portrons, on ac- 
count of the three fourths, (it having been ſaid that the ſtationary ſare 
ſtands emancipated in three fourths, and each of the others in un 
fourths;) hence the whole amounts to ſeven kts, or equa/ portions; — 
now manumiſſion granted upon a deathbed is a ſpecies of begue, —and 
bequeſt holds good only to the amount of one third of the property of 
the teſtator; hence it is neceſſary, in the preſent inſtance, that the 
portions of the heirs ſhould be computed at #wice the amount of the 
portions of manumiſſion; the bondage of each flave, therefore, is di- 
vided into n portions, and conſequently the whole property makes 
twenty-one portions; hence the fationary ſlave remains emancipated in 
three portions out of ſeven, and for the remaining fowr he muſt perform 
labour to the heirs ;—andof each of the others iwo fevenths 3s emanci- 
pated, and each muſt perform labour for the frve remaining ſeventh. 
Upon due examination it will appear that by this computation one #hird 
will go to the Haves, and tu thirds to the heirs, without injury to the 
eſſential rights of either —But if this computation be made according 
to the deciſion of Imam Mohammed, the bondage of each flave muſt be 
divided into fx equal portions ; becauſe (according to him) there is re- 
leaſed, in the ghird ſlave, only one portion, namely, a fourth, which, 
with two fourths releaſed of one, and three fourths of another, makes in 
all fix fourths; and theſe multiplied by three (the number of flaves) 
give exghteen equal parts, fix of which remain emancipated; thus 


of the /fationary flave three portions become releaſed, and he muſt 


8 . perform 
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perform labour for the rernaining three; —of him who had ſtood along 
with him, during the maſter's firſt addreſs, rws portions are releaſed, 
and he muſt perform labour for the remaining four portions; — and of 
the third flave one portion is- liberated, and he muſt perform labour for 
the remaining fue portions, 


Ir a maſter ſhould ſay to his two flaves ©* one of you is free, and 
he afterwards /e// one of thoſe two, or if one of them die, or the maſ- 
ter conſtitute one of them a Moddbbir, the remaining ſlave then be- 
comes free; —and if the maſter ſhould explain, ſaying ** my intention 
regarded the other, ſtill his declaration is not to be credited, be- 
cauſe, as a declaration of manumiſſion is manumiſſion in one ſhape, it is 
a condition [of credibility ] that the object of ſuch declaration be, at 
the time of making it, a proper ſubje& of manumiſſion in every re- 
ſpect; — now the flave who is fold remains no longer a ſubject of ma- 
numiſſion to the eller; and he who dies does not remain a ſubject of 
manumiſſion in any ſhape; neither is a Modabbir a ſubject of complete 


event of his maſter's death; — the remaing ſlave is therefore to be con- 
ſidered as the perſon upon whom the maſter's declaration takes effect: 
moreover, from his ſelling ane of the ſlaves, it is apparent that the 


manumiſſion, as he is conſtituted a claimant to that privilege on the 
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fole intention of the maſter, with reſpect to him, was the acquiſition of 


profit, —or, from his conſtituting one of them a Moddbb:r, it is evident 


that his ſole intention, with reſpe& to iim, is that be ſhall remain in his : 


poſſeſſion, to enjoy the uſe of him, until his death; and as either of theſe 
circumſtances is repugnant to manumiſſion, (to the granting of which the 
maſter has bound himſelf by his declaration, ) it is to be conſidered as 
applying to the remaining flave by conſtruction. —And in the fame. 
manner, if a maſter ſhould ſay to two of his female ſlaves one of 
you is free, and he afterwards make one of them an Am-Wald, 


then the other female ſlave becomes emancipated, for the reaſons. 


above ſtated. It is to be obſerved that what is now advanced—** and 


** ſhould afterwards /e// one of theſe two,” —is general; that is to ſay, 
| Nnn 2 . a valid” 
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a valid ſale and an invalid ſale, a ſale with ſeizin and a. ſale without 
ſeizin, a ſale with a condition of option, and a ſale without a condition 
of option, —are all alike, as the arguments adduced equally apply to 
all theſe caſes. It is further recorded, as an opinion of Aboo Tpgſch, 
that the expoſure of the ſlave for ſale falls under the ſame rule as actual 
ſale; and alſo, that the diſpoſal of him by free g. ift or alms (with de- 
livery and ſeizn) is the ſame as by ſale; all thoſe affording proof that 
the declaration of the maſter was intended to effect the freedom of the 
ather n as much as the afual ſale. 


Caſe of inde- | It a man, addreſſing himſelf to his two female ſlaves, ſhould fay 
cipation of one one of you is free,” and afterwards have carnal connexion with one 
32 female of them, yet the other is not emancipated, according to Haneefa.— 
The two diſciples hold that the other thereupon ſtands emancipated, 
becauſe the act of coition is not lawful but in a property; and one of 
the tuo is free: now the commiſſion of the act with one of them 
evinces that the maſter till conſiders her as his property; and hence 
it is manifeſt that the other is emancipated: and decrees paſs accord- 
ingly. Haneefa argues that the maſter's right of property in the ſlave 
with whom he has carnal connexion ſtill remains, fince he emanci- 
pated a ſlave undefined, whereas ſhe is ſpecified, and the carnal uſe of 
her is lawful to him, ſo that his connexion” with her does not afford 
any proof of manumiſſion taking place; on which ground it is that 
Haneefa holds the carnal uſe of ot to be lawful to the maſter.— 
The foundation of this is, that the manumiſſion of ane of tuo ſlaves 
does: not take place until definition be obtained, whence it reſembles 
Aid ſuſpended upon a condition, (as this, when pronounced in behalf 
of a ſlave ndefined, remains ſuſpended upon definition,) and conſe- 
quently, until ſuch definition takes place, rhe maſter is at liberty to 
have carnal connexion with both his female ſlaves. But decrees arc. 
not paſſed upon this principle. | 0 


Ir 


CAT. III. MANU MISSION. 
Ir a man ſay to his female ſlave if the firſt child you bring forth 


ebe a ſon, you are ee,” and/ſhe afterwards brings forth twins, a 
boy and a girl, and it be not known Which of them was firſt born, in 


this cafe the mother and the daughter become emancipated in one half. bearing = n. 


each; but the on is not freed at all; becauſe; there are two circum- 
ſtances by. which the mother and daughter are liable to be reſpectively 
affected; under one they become emancipated 7 in toto, and under the 
other they remain in toio in bondage ;—in other words, they would: 
both become free, ſuppoſing the boy. to have been born firſt, (the mo- 
ther, by the occurrence of the condition, and the daughter, as a de- 
pendant of her mother, who is free on the inſtant of the boy's birth, ) 
and neither of them would be in any reſpect emancipated, ſuppoſing 
the daughter to have been firſt born, for in this caſe the condition of 
Dons pi would not exiſt; the ha/f of the mother and daughter 1s. 
therefore emancipated, and they are reſpectively to perform labour for 
the remaining half; but the ſon, not being in any reſpect liberated, con- 
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tinues a ſlave. If the mother ſhould make a declaration (during the 


daughter's nonage) pleading that the /n was born firſt, and the maſter 
deny this, his aſſertion, delivered upon oath, muſt be credited, be- 
cauſe he denies the occurrence of the condition of manumiſſion, and if 
a defendant ſwear, and the plaintiff be deſtitute of proof, his plea is de- 
feated: but if the maſter refu/e to make oath, the mother and daughter 
become emancipated, becauſe, if the mother were to claim her daugh- 
ter's freedom only, her claim would be credited, as her daughter's 
advantage only appears to be conſulted; and the maſter's refuſal to 
{wear is to be taken as an acknowledgment of the freedom both of mo- 
ther and daughter, whence they are both emancipated. But if the 
daughter become an adult without advancing any claim on her own 


behalf, and the caſe, in every other reſpect, be the ſame as before 


ſtated, then the moi her alone ſtands emancipated by the maſter's refuſal to 
ſwear, and not the daughter; becauſe the claim of a mother for the freo- 
dom of an adult daughter is not admitted with reſpect to ſuch daughter; 
and the effect of a refuſal, on the part of a de to ſwear, depends 


7 upon 
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upon the validity of ſthe claim advanced againſt him; the refuſal of 
the maſter, therefore, in the preſent caſe, in no reſpect affects the 


daughter, — If, on the other hand, the adult daughter Were to plead, 


in her own behalf, that her mother had been firſt delivered of a ſon, 


Evidence 


concerni 


an indiſcri- 
minate ma- 
numiſſion of 
male ſlaves 
not admiſ- 
fible, 


and the mother remain ſilent, in this cafe the emancipation" of the 
daughter alone is eſtabliſhed by the maſter's refuſal to ſwear, and not 
that of the mother, as her claim in behalf of her mother is invalid, 
and upon its validity depends the effect of the maſter wg to 
ſwear, as before obſerved. | 


Ir two witneſſes bear teſtimony concerning a perſon, ** that he has 
* emancipated one of two male ſlaves, ſuch teſtimony: is void, (ac- 
cording to Haneefa,) unleſs it relate te a bequeſt : contrary to evi- 
dence in drvorce, for if two witneſſes were to bear teſtimony that ſuch 
a man had divorced one of two wives, this teſtimony is admiſſible, and 
the huſband may be compelled to ſpecify which of his wives he had 
divorced. —This Jaſt is univerſally admitted; and the two diſciples 
maintain that the caſe of manumiſſion is ſubject to the ſame rule. The 
origin of this difference of opinion hatred our doctors, is that Ha- 
negfa holds evidence to the emancipation of a male ſlave to be inadmiſ- 
ſible, without a claim being entered by the ſlave himſelf; - whereas 
the two diſciples hold that it is admiſſible, independant of ſuch claim, 
in the ſame manner as evidence to the divorce of a wife, or the manu- 
miſhon of a female ſlave, which is admitted without any claim being 


advanced, —as is univerſally known and allowed. Now the claim of a 


male flave being held, by Haneefa, to be eſſential to the admiſſion of 
evidence to his emancipation, and this eſſential condition not exiſting 
in the caſe here treated of, (ſince no claim can proceed from an un- 
4nown perſon, ) it follows (according to his tenet) that the evidence of 
witneſſes thereto cannot be admitted :—with the two diſciples, on the 


 eontrary, the claim of a male ſlave not being held effential to the ad- 


miſſion of evidence to his emancipation, it follows (according to their 
tenet) that the teſtimony of the witneſſes, in the caſe in queſtions 


That is, 2 a ſentence of emancipation pronounced upon a deathbed. | 
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is to be admitted, although no claim be advanced rn it 
is to be conſidered, that in the caſe of divorce the nonexiſtenco of a 


claim is in no reſpect nt e een d 0x as alan 
is not a condition in that caſe. 


Ir two witneſſes bear teſtimony concerning a perſon that he has 
emancipated one of #490 female flaves, their teſtimony is not admitted, 
by Hancefa, although claim be not a condition of the adnaifhen of evi» 


claim is not a condition, is that the manumiſſion of a /tma/c ſlave 
comprehends the prohibition of her perſon, and on this account re- 


405 


dence reſpecting the emancipation of female ſlaves; for the reaſon w y 5 


ſembles divorce; but here the manumiſſion is indeſaute; and iudſmite 


manumiſſion does not oc u un prohibition of the perſon, (in the opi» 
nion of Haneefa,) as was already ſtated; wherefore the teſtunony in 


this caſe ſtands the ſame as that given reſpectin 8 1 en of 


one of two male ſlaves. 


ALL that has been here advanced relates to evidence au the 
manumiſſion of one of two ſlaves by their maſter whilſt in health ;— 
but where it relates to a manumiſſion of this deſcription ap a death- 
bed, —or, where two witneſſes teſtify that a maſter had conſtituted oe 
of two. ſlaves a Modibbir, (whether in fickneſs or in health,) their 
teſtimony is valid, according to a favourable conſtruction of the law, 
whether it be given during the Ylneſs of the maſter, or after his death. 
The reaſons for a favourable conſtruction of the law on this occaſion 
are twofold ;—x1R8T, Tadbeer is a ſpecies of bequeſt, under whatever 


unleſs it re- 
late to a 
deathbed ma- 
numiſſion. 


circumſtances it may be granted; — and, in the ſame manner, manu- 


miſſion is a ſpecies of bequeſt, when granted upon @ deathbed; and the 


claimant in a cauſe reſpecting a bequeſt is the ze/tator , who is known, 


and a reprelentataye of wham exiſts in the perſon of his Heir or execu- |, 


* All claims of this nature are made, not in 5 of the le * or the executor, but 
of the teftator bimſelf, who is till ſuppoſed by the lay to exiſt in his repreſentatives. 


rar; | 
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tor; — SECOND, after the death of the maſter the manumiſſion pro- 
nounced by him with reſpect to one of t flaves unſpecified, is par- 
taken of by both, and hence each becomes a 1} n eee in * 


own bein 


%%, after the death of a perſon poſſeſſed of ſlaves, two witnefles 
bear teſtimony that he, [the deceaſed, ] whilſt he was in health, had 
faid to two of his ſlaves ** one of you is emancipated ! there is in 
this caſe a difference of opinion :—ſome maintain that their teſtimony 
is not to be admitted, as the manumiflion now under conſideration 
does not fall under the deſcription of begueſt, - whilſt others contend 
that their teſtimony is to be admitted, as the manumiſſion aforeſaid, 
after the death of the pronouncer, extends equally to both ſlaves, and 
hence each becomes a ſpecific claimant in his own behalf. 


A | CHAP: IV; 


Of eee, by Huf, or en. 


1 


By Hilf is underſtood a condition and a penalty ;—as "7 a man were to 
fay if I enter the houſe of ſuch a perſon, ſuch an one my ſlave ! is 


66 free.” —This i is alſo termed Yameen . 
* . 


Ix a man ſay whenever I enter fuch an houſe, then whatever 


* See articles Yameen and Eimdn, _ ah 
5 « ſlave 


Cn Ar. IV. 
<4 ſlave may en that day be in my poſlatlion is See,” and it ſhould 


poflefied of 2 ſingle fave, but afterwards purchaſe one, and after that ecxpredes. 
cater the beforementioved houſe, this fave becomes free, becaule 
the intention of the ſpeaker in the words ** on that der, applies to the 
day on which be ſhould enter the faid houſe, on which day the laid 
flave as im his poflefion; and this is the condition, On this account, 
therefare, any fave who might be in his poſſaſſion, at the time of his 
ſpeaking as above, is free, provided ſueh que Mond be fü remain” 
ing in bas pafſeſon at the twac when the event upon which manumiſ- 
ſion was fuſpended takes place, But if the perſon ſhould not introduce 
the words ** on that day” in his ſpeech, hut ſαν, fay 5+ whenever 1 
«« enter ſuch a houſe, my ſlave or ſlaves are free,” in ſuch caſe any 
flave whom he may have purchaſed after ſuch declaration is not eman- 
cipated, becauſe the ſpeech, as here expreſſed, is confined in its effect 
to the flave or flaves in the poſſeſſion of the ſpeaker at the period of his 
declaration, and whoſe emancipation is ſuſpended upon the circum- 
Nance of his entering the houſe; they only therefore are liberated upon 
that event taking plave, —provided they fil continue in the fpeater”s. 
poſſeſſion ;—and the ſentence does not extend to any who 1877 have 
been purchaſed poſterior to Wo tinge of ſpeaking... | 


Ay a;may ; thald declare -* « uhgionpr dlewe of coins v1 the 
<« fame. is free, and he. ſhould, at the tiche af ſpeaking, be palleficd : 
of a pregnant female ſlave, whos. afterwards delwgred:gf a anale child, 
yet ithis male child ,is not free. This conſequence evidently fallout, 
where the female llave.does mat ;hring, forth her male child withip les 
than ix months after the maſter's.declaration, kecauic theauords. above 
recitad paint only tolſunh —— chan in the ſpeaker's p- 
ſeſſion at the time of his ſpeaking; and it is probable that the preg- 
nancy of the female ſlave has not, at chat Petiod, taken place, 
becauſe here the ſmalleſt term of pregnancy is poſterior to the declara- 
tion: —anll the mille is the fame where the female ſlave blings forth x 
Pol. I. O 00, \ . fon 
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fion by vow 
. 


happen that the perſon thus declaring is net, at the perigd of ſpeakin g. . manner 


in which it is 


1 


* * 53 
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| | ' fon within bf5 than fix months after the declaration, becauſe the term 


„ ſlave” applies to one who is a ſubjected ſlave, and an embryo is not 
a ſubjected ſlave, as it is a ſlave merely as a dependancy of the father. 
A fetus, moreover, ſtands as a member of the mother, and the term 


ſtave applies to, the whole perſon, and not to a member of it, and hence 


Vow of ma- 
numiſſion re - 
ferred to the 


Fetus or embryo with which ſhe may be pregnant. 


it is that the owner of a female ſlave cannot ſeparately diſpoſe of the 
Our author ob- 


ſerves that the uſe of reſtricting the term /aves particularly to thoſe of 
a male deſcription, is that if a man were to ſpeak without ſuch reſtric- 
tion, ſaying every one of my flaves is free, his words would ex- 
tend to his female ſlaves alſo, and conſequently to Ig children with 
wan they may be 2 | 6 57 6 


Ir a perſon ſay ** every | ſlave of which 1 am poſtelled ſhall become 
e free to-morrow,” or, every ſlave of mine ſhall become releaſed 
« the day after to-morrow,” —and it ſhould happen that, at the time 
of this declaration, he is poſſeſſed of one ſlave only, and he in the in- 
terim purchaſe another, and the day mentioned arrive, the ſlave of 
whom he was poſſeſſed at the period of ſpeaking is emancipated, but 
not the other whom he had purchaſed in the 1 interim, becauſe the above 
ſentence does not apply to any except the former. . Wes 


Ir a perſon ſhould ſay every ſlave of whom I am \ poſleſiſed, (or, 
*-every one of my ſlaves) thall become free at my death,” and'it ſhould 


deceaſe of the happen that, at the time of ſo ſpeaking, he is poſſelled of one ſlave 


vower. 


only, and he afterwards purchaſe another, the fr ſlave is a Modab- 
bir, but not the ſecond *; but in the event of the owner's death, both 
ſlaves become emancipated from the third of his property. Aboo 77 ooſaf 
Has delivered an opinion in the Nawddir that the firſt flave is a Modib- 
| bir, but not the ſecond in any 15 +: and tho fame difference of 


| 1 . that the frmer, le mo longer transferable. bye 
or otherwiſe, but the latter remains ſo transferable until the owner's deceaſe. 


+ That is to fay, the ſecond ſlave is neither conſtituted a Madabbir at the time of pur- 
chaſe, nor does he (like a AMadabbir) become free upon the maſter's deceaſe. 
4 | opinion 
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opinion ſubſiſts, where the maſter ſays « every ſlave of mine, when I 


„die, is free.” The argument of Aboo Yooſaf is that the ſentences 
Here recited relate ſolely to the time preſent, for which reaſon the ſlave 
of whom the maſter became poſſeſſed poſterior to his declaration is in 
no reſpect affected by it; wherefore this ſlave is not emancipated ; and 
conſequently the firſt ſlave is a Modibbir, but not the ſecond. —The 
argument of Haneefa and Mohammed is that the words here recited are 
a declaration of manumiſſion, and alſo a bequeſt, (whence it is that the 
manumiſſion of a Modubbir takes place from the third of the property 
of the deceaſed;)—now, in bequeſt, reſpect is had to we periods, 
namely, the aFual time of bequeſt, and alſo that which inter vener, 
from the date of the bequeſt to the teſtator's deceaſe; (whence it is 
that in a bequeſt the property acquired by the teſtator after the date of 
the will is alſo included, and, in the ſame manner, any child born after 
the date is included in a will in favour of the children of a particular 
perſon :)—in ſhort, theſe ſentences may be conſidered in two points 
of view; firſt, as a declaration of manumiſſion ; ſecondly, as a be- 
queſt :;—taking them in the ft ſenſe, they apply to the ſlave who is 
in the perſon's poſſeſſion at the time of ſpeaking, who is. conſequently 
a Meddbbir, and therefore cannot be law fully diſpoſed of by /ale or 
otherwiſe; and taking them in the ſecond acceptation, they apply alſo 
to the ſlave ſubſequently purchaſed, but under the condition that he 
be remaining in the proprietor's poſſeſſion at the time of his deceafe.— 
The foundation of this is, that ſuppoſing the maſter had faid, upon his 
deathbed, *©* every one of my ſlaves is free,” if, before his deceaſe, he 
were to ſell one whom he had purchaſed ſubſequent to ſo ſaying, the 
ſale is'lawful; but it would be otherwiſe if he were to fay ** every 


oe of my flaves is free the day after to-morrow,” and afterwards _ 


purchaſe a ſlave, for the ſlave does not, on the'morrow, become eman- 
cipated, as he is not included in the aforeſaid ſentence, fince this is not 
in any view a bequeſt, but merely a ſentence of emancipation. - 


467 


\ 


MANUMISSION. Boon v. 


— k - * % 8 * : " 
5 * y . 4 £ 
, þ ; 4 * \ 8, . ©, 
CHAP, V. OT OTTER 
- of | 34 } 
1 - * 0 ; " p 
* 
2 - —_ - 
4 * o % * I 4 
. f E » n x - *, 
- _ Da N . bi - 
= - - . 
@HUMHROR for a nation. | 
Eu , " 
RX . 1d g 


8 I a man ſay to-his flave ** you are free for four thouſand; Dirms,” 
propoing © the ſlave is free immediately upon conſenting to the, propoſal, and 
flave fora before the payment of the ſum mentioned. becauſe the propoſal of 
— bg the maſter and conſent of the flave is a compact of exchange of pro- 
— perty for that which is not property, ſince the ſlave cannot be ſaid to 
— 1 . become poſſeſſed of himſelf by it; and, in exchange, it is neceſſary 
that its efe7 (which in the preſent inſtance is freedom) be eſtabliſhed 
upon the ſlave's conſenting to the return, — as in a caſe of ſale, where 
the property of the thing bought is eſtabliſhed in the purchaſer upon 
his conſenting thereto.— If, therefore, the ſlave. conſent, he is free, 
and the compenſation is a debt upon his perſon; and this is a regular 
debt, whence bail may be taken for it: contrary to the caſe of a ſtipu- 
hted Kitabat, or ranſom, which not being conſidered as a regular debt 
on the part of the Makdtib, is not bailable, according to what is men- 

tioned on that head in the book of Bail. | 1 


Ae may Tn property in return for which a ſlave is emancipated is genoral, 
— is 68 and extends to all deſcriptions of property, whether caſb, houſehold 
turn for bro. gporli, or cattle, and manumiſſion in lieu of any of theſe is approved, 
although the artiele be unſpecified, becauſe the manumiſſion of a'flave 
in return for property, is an exchange of property for that which is not 
property, in che ſame manner as marriage, or -Wvurce for a compenſa- 


tion, or compoſition for blood wilfully ſhed, in all which the mention of 
the animal ſuffices, without identical ſpecification, Manumiſſion is 


. 
* 
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alſo in the ſame manner approved in lieu of all articles of weight or 
meaſurement of capacity, provided the lind be made known, as wheat. 
for inſtance, by a man ſaying to his ſlave ** ] will emancipate you for 
an hundred buſhels of wheat,” -—where the mention of the grain is 
approved, although its qua/ity, whether gead or bad, be unknown, 
eng- reer PO eee 


portance. '3 


! 


Ir a PIP Pt the PI of a eve upon the payment lf the maſter 
of moxey, by ſaying to him if you pay me one thouſaud Dirms, you 55nd the 
are free,” the ſlaue forthwith becomes a Manson, and is free upon iht Tave upon 
producing to his maſter the above ſum ; but he is not a Molatib. His of a ſum of 
freedom'is an evident conſequence of his payment of the ſum men- (ive l ren 
tioned, as the maſter has ſuſpended it upon that circumſtance; and he dered a M, 


z00n upon th 
becomes a Mazoon, becauſe the maſter, by the tenor of his declaration, inſtant, and. 


excites him to the acquiſition of property, by the demanding. of pro- bro aponparment 
perty from him, which-implies that having acquired it by induſtry, „übe money, 
he is to pay it to him, and ro? that he is to procure at by / begging for 
that purpoſe. The flave is therefore a Mazoon, becauſe the maſter 
demanding property of him argues his being 0. And if the ſlave which the 
ſhould offer; or make a tender of, the ſum mentioned to his maſter, be compelled 
the magiſtrate may compel him to accept of it, and the ſlave becomes. cet. 
free. The reaſon for compelling the maſter to accept of the money 

is that he is conſidered to be virtually ſeized of it, where the flave lays 

it before him, and leaves it, withqut giving any gbſtruftion to his. | 

taking it; and by the campugion here mentioned. is meant impriſumment, 
to wit, that he muff. either acrept the money, or (be impriſanei by the 
magiſftrate.—Ziffer ſays that the: maſter cannot be compelled.to. take 
the money; and this is conformable to auglogy, becauſe the maſter's 
declaration amounts to a 7ameen, or conditional vow, ſince he has 
expreſsly ſuſpended | freedara upon the gendition there mentioned. 
whenee it is that it does not depend upon the ſlave's conſent, and is 
not conceived liable to annulment: now 20 compulſion. 1 is admitted re- 
1 ſpecting 
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ſpecting the completion of the condition of a vow, as the claith of any 
perſon (depending upon that) is not eſtabliſhed until the condition 
Thall have taken place: contrary to contracts of Kitdbat, as thoſe are 


contrafts of exchange, in which the return is due, whenee it is that 
the maſter of a ſlave may be compelled to accept of the return of Ki. 


2dbat, (that is, of the ranſom.)—The argument of our doctors is that 
the maſter's declaration is a ſuſpenſion of emancipation in reſpect to 
his words, and an exchange in reſpect to his 4%gn; for he has ſuſ- 


pened emancipation upon the payment of a ſum, ſolely: with a view to 


induce the ſlave to pay it to him, in order that he [the ſlave] may be 
free, and that he the maſter] may thence obtain property, as in a 
contract of Xirabat; — and hence it is that where a man ſays to his 
wife © you are divorced/ if you pay me one thouſand Dirms,”' theſe 
thouſand are the return for. divorce, and conſequently,” when the wo- 
man pays them to him, a divorce irreverſible takes place upon her, 
and ſhe becomes completely repudiated. In thort, the maſter's de- 
claration is in this caſe a ſuſpenſion of emancipation with reſpect to his 
wordt, and an exchange with reſpe& to his dg; we therefore con- 

ſider it as a ſuſpenſion in its commencement, both as this form accords 


with practice, and alſo becauſe ſuch an interpretation of it guards the 


maſter againſt an inconvenience, 'ſince, conſidering it in the light of a 
ſuſpenſion, it remains in the'maſter's power to diſpoſe of the ſlave by 


ſiale or otherwiſe, until ſuch' time as the money is paid; and the-/lave 


is not the proprietor of his own acquiſitions, but the maſter; and his 
freedom does not extend to a child born to him before he makes pay- 
ment of the money: and we conſider it as an exchange in its comple- 


tion, (that is, when the ſlave pays the money,) in order to guard the 


ſlave againſt an inconvenience; for when conſidered as an exchange in 


its completion, the maſter may be compelled to accept of the money 


upon the ſlave offering it to him.-And.in the ſame manner, if the 
ſlave ſhould produce and make a tender of a part only of the ſum men- 
tioned, the maſter may be conſtrained to accept of it, but the ſlave is 
not free ſo long as he does not pay the whole ſum, becauſe the 
| ; t condition 
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condition of emancipation is-not fulfilled by the payment of a part ouly3 
and hence, if the maſter were to-remit-a- part of the ſum mentioned, 
and the ſlave to pay the remainder, yet he does not become free, as the 
condition is not ful filled. If, moreover, the ſlave pay his maſter the 
ſum mentioned, which he had acquired previous to the faid ſuſpenſion, 


47> 


he is free, as the condition is in that caſe fulfilled; but yet the maſter . 


ſtill has a claim upon him for that ſum, becauſe the money thus given 
is already the maſter's right; but if the flaye pay his maſter the: ſaid 
ſum, having acquired it ſubſequent. to the ſuſpenſion, the maſter in 
this caſe has no further claim upon 1 as he is. empowered, from 
his maſter, to pay him the money out of his acquiſitions made ſubſe- 
quent to ſuſpenſion.— It is to be obſerved, however, that as the ſuſ⸗ 
penſion. is a Takhyeer, or propoſal of option,, it is. reſtricted to the aſ- 
ſembly, or company in which it was ſpoken, Where, if the flaye pay the 
money, he becomes free, but if not, after the riſing of the aſſembly, 
it is of no effect. But if the maſter were to ſay to his ſlave unben- 

© ever you pay me one thouſand Dirms, you are free,” this ſuſpenſion 


is not reſtricted to that particular place or . Wesen G6 der. 


« ever?! being bende Bs ae e abun wed oſt ure 

12101069 a1 „νHjd e et 005% slot N | 
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4 thouſand Dirnu, and the ſlave agree after the death of his maſter, 
this his conſent is approved, becauſe the taſter had referred the de- 
elaration of freedom to the period immediately ſucceeding bis death, 
and hence it is the ſamè as if he had ſaid to his ſlave . you are free 10. 
<4 norrow- for one thouſand Dirmi, in which caſe the flave's conſent, 


22 


declared on the morrow, would be valid, and fo. on this occaſion like- 
wiſe.—This, however, is oontrary to a caſe where a inaſter"ſays"to 


his ſlave . you are a Modi6bir for a thouſand Dirms,” becauſe there 
conſent is requiſite upon the ſpot, as that is a propoſal of Tadbesy; 


Caſe of a 
poſal of 
dom for A 
com + 
tion [+5 all 
tothe maſter's 
death. | 


but the ſum mentioned is not immodiately due, becauſe the Moddbbir 


remains in bondage in the interim.—The learned have remarked that 
the ſlave to whom his maſter fays * 6 you, K free | ien my death, for 
i Ito MY 3 « one 
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<< ohe thouſand Dunn,“ is not emancipated if he ſhould poſtpone his 
ac eptanee of the thaſter*s propoſal until after his death, becauſe upon 
that evest he falls into che poſſeſſion of the bens, and hence cannot 
de liderated' ſo long as thoſe refuſe to emancipate him, a dead 
erden wer being ccf eren es grunt maeriraktſion ; e 
proved, 7 


Caſe of a pro- r a ſnan Werde dis b five r a rice of WI 50 by fin 
Re you are free if you ſervice to me for the fpace of four years,” 
— ler- #64 the flave allent, he bectenies free immediatety upon fignifying the 
atme; ard ſhould the thaſtet, or the flave, at that time happen to die, 

there remains due from the flave, or froth bis effects, to the mater, 

or to his heits, (as the cafe may be,) the athourit of the eſtimatel 

Price or vatue of ſuch five, in the fame riratintr as if he had been a 

 Mitzvon, licenced to trade, ard pofſefſed of propetty therein acquired. — 

"This is the doctrhrre of Hanrefh xi, Hboo .- Mohammed 

| Nys chat tire vakie df for yeurs Nervite oily is incurubent upon the 

5 ; fave; for the reaſon of the Azve berothing emancipated is that the 
_ maſter has made ſervice for a ceftwihn Aude of tiene the rewrrn for Hberty 

to the ſlave, whoſe emancipation is therefore ſuſpended on his conſent; 

and this Orrſent is im effect: gen: the ſſave therefore beromes libe- 

rated on the inſtant of expreſſing łris conſent; and the four wears ſer- 

vide are incujbent upon him, as ſervice is capable of hing a veturn, 

and oonſequently it :i the ſame as if a maſter were tb emanaipate lis 

ſlave for a return ef -a thouſand Dis, and the ſlave to confent, and 

the maſter to die upon tlie ihiſtant . The difference of apinion between 

the two Elders und Indm Mabammed an the point, whether the full 

value of the Ave, or the value of Four yrars of bus ferviar only ro- 
-mains due from him, briginatbs in the diverſtty of their opinion, in 
another caſa, which is as follows. If a maſter ſhould fell hisiflave 
auto the hands of that flave *, ln deu uf a. female ſhave, nil the fail 


9 Wet in dee is an apparent ſiggularity i in this expreſion; it means. n 
nothing tre tm Mie!thafter vffering to emafcipate his Dave {har is, to Hell him to hin- 
feff*) in return for a female Hlave, | | p 
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female ſlave happen, on the inſtant, to die, the maſter has à blam 


upon the male ſlave for. the valve of his perſon, according to the two 


Elders; but, according to mim Mohammed, for the value of the female 
ſlave only. This is a caſe well known *; and the reaſon for founding 
the other caſe upon it is, that, as the delivery of the female ſlave, in 
the one inſtance, is rendered impoſſible by her deceaſe, ſo is that of 
four years ſervice from the ſlave, in the other, by Bir own deceaſe; and 
in like Wannen by t that at maſter - Wherefore: orgs are Hi e | 
n Saua 5 09 A «v3 V IN Kd 1011 9 | | | 2 
K > Loi art 3; 2 | | 
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as a man ſhould: —_ another ne your female ſlave for Caſe of a fe- | 


r one hundred:-Dirms, fot which I ſhall be reſponſible, on condition e. | 


for a com 


„that you marry her to me; and the perſon thus addreſſed ſhould rod by 
comply, and the ſaid female ſlave, after liberation, refuſe to be mar- a flranger. 
ried to this man, ſhe is in this caſe free, and nothing is incumbent 

upon the perſon. who! required her freedom as aforeſaid ; becauſe, if 

one man were, to ſay to another emancipate fuch an one, your 

& ſlave, for one thouſand Dirms, for which I will be accountable,“ 

and the owner: of the ſlave: emancipate him accordingly, the ſlave is 
emancipated on the part of the owner, but the man who thus propoſed 

for his freedom is not accountable for any tfiitig; and ſo likewiſe in the 

preſent caſe: contrary to a caſe where a mai ſays to another . divorce 
your wafe in return for one thouſand Dirmt, for which I will be 
anſwerable, and the man divorces his Wife aceordingiy; for in 

that caſe the thouſand Dirms are due from that perſon ; becauſe the 
ſtipulating of a return for divorce,” with a ſtramger, is law ful; but to 
ſtipulate a return for emancipation, with a ſtranger, is not lawful.— The 


nature of this has already der ex nne asse eee e 
for a een h £94 2.01 as 90 


it . ee * 
"RD, a | babe, 1 10 000 
* Meaning, perhaps, a common caſe, or a caſe much adduced in cgſu;/try. 
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Another caſe 
of the ſame 
nature. 
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Ir a man fay to another emancipate your female ſlave bn my be- 

4% half for a return of one thouſand Dirms, provided you marry her 

to me,” and the maſter comply, and the Woman, after emancipa- 
tion, object to the marriage, in this caſe the thouſand Dirms is di- 
vided into two parts, the value of the ſlave, and her proper dower, and 
that portion which appears to agree with her ęimated valur muſt be 
paid by the propoſer to the emancipator, but that which anſwefs to 

the proper dower is not due. The reaſon of this is that the man's 
faying emancipate her on my behalf,” amounts to a purchaſe of her, 
as much as if he had faid to the maſter ** /e// your female ſlave into 
my hands firſt, , and, then emancipate her, on my behalf, and marry 

* her to me, and ſuch, being the caſe, he oppoſes the thouſand 

Dirms to two things, Hirt, to the woman's perſon as:a;//ave, on ac- 
count of the purchaſe; and, fecondly, to her perſon as a , on account 
of marriage“. The thouſand Dirms is therefore allotted between 
both; and there is due from the man the conſideration: for-that which 
is delivered into his hands, namely, her perſon. as a laue; and the 
conſideration for that which; Was his object, (namely, her perſon as a 
wife,) is remitted. If the ſlave ſhould not abject to the marriage, but 
conſent to it, the lay in this caſe is not mentioned by Mohammed: but 
yet here it is a rule that, whatever the conſideration for the value of the 
ſlave may be, it is remitted in the farmer inſtance, (namely, where the 
propoſer does not uſe the expreſſion : on niy bebalf;”) but, in the 
ſecond inſtance, (where, this expreſſion is introduced.) the proportion 
allotted + for her value goes to her owner: and the ann 
for 1 Proper, dauer Ses to the; a both, e en „% 9071s 
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c mulieris] on account of marriage.” The tranſlator adopts the above mode of expreſſion, 


as being leſs uncouth., 
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ADBEER,. in, 1 Pere ny ſul, ſignifies heaking forward tot the. 


event of a buſineſs: —in the language of the Law, it means a declaration 
of a freedom to be e N the maſter” 8 death. 


75 - 


ce you are- free upon my degeaſe, —0or * vou are'a Moddabbir,*'—or 

<« I have rendered you a Moddbbir,”'—in all theſe caſes the ſlave be- 
comes a Nadubbir, becauſe all 8 en ah addreſs RO ſi sar 
Tate 9 22 ä fit not 


; 


Jia 18 moſh to »Glpoſs &, or to R Modibbis, Aa by 
fale or gift: in ſhort, it is not lawful for the proprietor to put him out 
of his on poſſeſſion. in any ſhape whatever, except by manumiſſion, 
33 is the rule reſpecting Mokdtibs. —Shafzi maintains that the ſale and 
gift of 4 Moddbbir/ are both lawful, becauſe Tadbeer is merely a ſuſ- 
penſion of the freedom of a ſlave upon a partieular condition, (namely, 
the maſter's death,) whence no obſtacle can ariſe to the g or the 
ale, —as is the rule in all other caſes of ſuſpenſion upon a condition, 
(which rule, moreover, holds with reſpect to a reſtricted 7. aer ;) 
and alſo, becauſe: Taabeer is a ſpecies of bequeſt; and bequeſt is not 
preventive of gif# or ſale.——The arguments of our doctors are two- 
fold ;—r1R8T, the words of the ghar Ker Mondanns fin neither 


That is, when a man ſays to kis nave 4 you are free, if 1 dis with kick: a time.” 
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cannot be 
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« be fold, nor given away, nor inherited, but are to be emancipated 


«© from the third of the maſter*s property:”—$8ECONDLY, Tadbeer is the 
occaſion of freedom to the Modabbir, as he is free upon his maſter's 


deceaſe; and Tadbeer is the fole reaſon. for his being ſo.—lt is to be 
obſerved that, although Tadbeer be a ſuſpenſion of manumiſſion upon 
the maſter's death, yet its efficiency for producing the freedom of the 
Modibbir is eſtabliſhed upon the inſtant, and it is not to be conſidered 
as becoming the cauſe thereof after the maſter's deceaſe, ſince conſti- 
tuting it a cauſe upon the inſtant is preferable, as Tadbeer now exiſts, 


whereas after the death of the maſter it is nonexiſtent; becauſe Tad- 


beer is merely a ſperch, and a ſpeech is a declaration, and that is not of 


a permanent nature, (according to what appears in the Eln-al-Ka- 


lam *; ) —and alſo, becauſe its efficiency cannot poſſibly be poſtponed 


to a time ſubſequent to the maſter's deceaſe, ſines the maſter's com- 
petency is then no more. This is evidently coutrary to ſuſpenſions of 
any other nature, for in theſe the obſtacle to the efficiency exiſts 


before the condition takes place, as ſuſpenſion is a Yameen; (and Ta- 
meen oppoſes the exiſtence of the condition, ſince the deſign of Jamern is 
to prevent that+, and of courſe to prevent its conſequence, and this it is 


which oppoſes the taking place of a ſuſpended divoree' or eniancipation ;) 


and the poſtponement of the efficiency to a time poſterior to the exiſt 


_ ence of the condition is in ſuch inſtances poſſible, as the competency 


of the acting party {till remains. Thus, between Tauber and other 
modes of ſuſpenſion there is an evident difference. Moreover, Tadbrer 


is a bequeſt, and bequeſt conveys a right to eventual poſſeſſion, on the 


inſtant, in the fame manner as inheritance; and as- it appears that Tad- 
beer is an inſtantly eſtabliſhed cauſe of eventual freedom to the Modidbvrr, 
and the abolition of a cauſe is illegal, it follows that the /ale or n s 
ee as theſe would induce an abolition of the 2 43 oO 


i. 


* A treatiſe on rhetoric, ſo called. | | 
+ Vide definition of Yameen, Book VI. Chap. ]. ; 
| Ir 


cnA . VI. MANUMISSION. 477 
Ir is lawful for a maſter to require any ſervice of his Modibbir, Power of a 


and alſo to hire him; and if the Modlibbir be a female it is lawful for his Aale. 


him to cohabit with her, or to contract her in marriage to any per- 
ſon, becauſe the property of a maſter in his male or female Modabbir 
remains unſhaken, and on this account all the ſaid acts are lawful to 
him; nor is there any thing to prohibit or prevent him from the exer- 
ciſe of thoſe acts, fo long as his property continues. 


A MopABBIR, on the deceaſe of his maſter, is made free, from The Moddbbi- 


the third of his property, becauſe of the tradition before quoted; and nn 


upon his maſ- 


alſo, becauſe Tadbeey is a ſpecies of bequeſt, as being a gratuitous act, ter's deceaſe. 
referred to a time poſterior to death. And if he [the maſter] be poſ- | 
ſeſſed of no other property than this Modibbir, he [the Modibbir] 

muſt perform emancipatory labour to his maſter's heirs for two thirds: 

of his eſtimated value, provided the maſter be not involved in debt: 

but, if he die inſolvent, the Modabbir muſt in that caſe perform ſuch 

labour for his whole value, becauſe the diſcharge of debts precedes the 

payment of bequeſts ; and, as the emancipation of the Modabbir cannot 

be 3 his value is to be received in this mode. 


THAT the child born of a female Maddbbic.becoraes a Moddbbir, A child born 
1s WO by all the Companions. : 45 ＋ 2 
FR dabbires 


| Iy a man conſtitute his ſlave a Madidbir, by a reftrifled Tadbeer, 3 reflriaed 
by faying to him if I die of this diſcafe,” you are free,” —or if I 8 
ſhould die upon this journey, &c.”—or ** of ſuch a diſeaſe,” —or 2 
upon ſuch a journey, ſuch flave becomes = Modubbir Mokdyed, or 9 
reftrifted Modibbir, whom it ftill continues lawful to diſpoſe of by 

fate or otherwiſe, becauſe a reſtricted Tadbeer has no inſtant operation 

in eftabliſhing the freedom of the ſlave; on account of the triceffaitity 

and ſuſperiſe feſpectiſig the majner of lime to which the Taabter is te- 

ſtricted nn to 9 Moadbbir, as his freedom is ſuſ- 

b 3 Fed 
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pended upon the death of the maſter, when.or howſoever that may 


happen ; and death is inevitable. If, however, the maſter ſhould die 


in the manner, or within the time, deſcribed by him in his declaration, 


the Modibbjr becomes free, in the ſame manner as an Anręſtricted Mo- 
diibbir, (that is, from the third of the maſter's property,) becauſe in 
this caſe the effect of the Tadbeer in queſtion. is eſtabliſhed upon the 
laſt moment of the maſter's exiſterice, ſince the manner is then cer- 


| tified; whence it is that the Modabbir's freedom is conſidered as pro- 
ceeding from the third of the maſter's property. Let it be remarked 


that it is a form of reſtricted Tadbeer for a maſter to tay to his ſlave if | 


I die within one year,” —or, ** within #wenty years, —you are free,” 


as his death within ſuch a time is dubious : ;—contrary to where a man 
fays to his ſlave if I die within one hundred years, &." he being o 


ſuch an age as affords no probability of his living to that period, 


then the ſlave becomes an wnreftriffed Moddbbir, becauſe his 4892455 


within ſuch a time is inevitable, and does not admit of doubt, being 


the ſame as if he had mentioned his death in general trends, without 
any reſtriction to the /ime or manner of i it. 


4 
* 


Of Ifecldd, or Claim of Ofeprigg. 


Isr ERL Ap ſignifies a man having a child born to him of a female dun. 
which he claims or acknowledges as of his own begetting; js bs 
men of ſuch a TR 18 termed an Am- alid. 


225ę — 


Ir 
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Ix a female ſlave bring forth a child begotten by her maſter or 
owner, ſhe becomes forthwith an Am- Malid*; and it is afterwards un- 
law ful for her maſter to ſell, or in any other manner to transfer or diſ- 
poſe of her; becauſe the prophet has ſaid, with reſpect to an Am- 
Malid, . her child hath ſet ber free; and the prophet having thus 
ordained her freedom, one of its effects, namely, the illegality of diſ- 
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A female 
ſlave, bearing 


a child to her 


maſter, be- 
comes his Am- 
Walid, who 
cannot be - 
ſold, and is 
Free upon his 
deceaſe : 


poſal by ſale or 'otherwiſe, undoubtedly becomes eſtabliſhed ;—and 


alſo, becauſe a participation of blood has ariſen between the Am-Malid 
and her maſter through means of their child, (according to what has 


been obſerved upon that ſubject in the book of Marriage, treating of 


illegality'by affimity :) and, although this virtual participation of blood, 
as not being a cauſe of a very cogent or forcible nature, does not occa- 


how the effect until after the maſter's death, yet the right of claim 


founded upon it is eſtabliſhed on the inſtant, and hence it is unlawful. 
for the maſter to-/e// her, or in ſhort to put her out of his'own ——_ 
ſion in any mode but by emancipation. ' | | 


Ix one of two partners in a female ſlave unde her an Am-iMalid, 


ſhe becomes his Am-W, alid in toto, becauſe claim of of/5pring does not 
admit of diviſion, as that is a branch of parentage, and as parentage. is 
indiviſible, ſo likewiſe ; is every. branch of it. 


IT is hwful for a maſter to require ſervice of his Am-Malid, or to 
hire her out to work, or to contract her in marriage, becauſe an 
Am-Walid is on property of her ownery in ** _ manner as a Mo- 
W 


Tun r of a chüd ns of a female dave is not eſtabliſhed. 5, 


but her maſ- 
ter may ſtill 
require ſer- 
vice * her. 


The paren 


until the maſter ſhall have acknowledged and claimed it.— Hei al- 1 wn" 
leges that the parentage of the child is eſtabliſhed in the maſter, al- male ſlave is 

though he ſhould ant claim it; becauſe, as the parentage of a child- 41 * 
born in marriage is eſtabliſhed in virtue of the contract of marriage, maſter's 


claim. 


although the huſband lay no claim to it, it follows that the e, 


* lclu He. of a child... 


of. 
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| which reaſon the huſband's claim is not requiſite to . 1 Pa- 


The paren- 


tage of a 


child born of 
an Am-Walid 


eſtabliſhed 


in her maſter, 


unleſs he deny 
| it - 


* 
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of a child born of a ſlave, where her owner has had 2 connexion 
with her, is eſtabliſhed à fortor7; the carnal act being a ſtill ſurer 


ground for this than ſimple marriage, without any ſuch connexion 


known or aſcertained, —The argument of our doctors is that the deſign 
in holding carnal connection with a female ſlave is merely the gra- 
tification of appetite, and not the procreation of children, as, in con- 
ſequence of a female ſlave bearing a child to her maſter, ſhe is no longer 
an appreciable property, inſomuch that /a/e, and other acts of pro- 
perty, with reſpect to her are prohibited; and hence the ſimple cir- 
cumſtance of the maſter's having had carnal connexion, with bis female 
ſlave is not ſufficient to eſtabliſh the parentage of a child born of her, 
without his claiming it, any more than the circumſtance of his being 
poſſeſſed of ſuch female ſlave without this connexion : contrary; to a 
contract of marriage, as the evident deſign of marriage is progeny for 


rentage of a child born to him in wedlock; 


Ir a female ſlave become an Am-Walid to her maſter, in conſe- 
quence of his claiming her child, and ſhe afterwards bring forth an- 
other child, the parentage of the latter child is eſtabliſhed in the maſter, 
independent of any claim on his part, becauſe. the woman, in conſe- 
quence of his claiming, the firſt child, becomes a partner of his bed, 
and ſtands as his wife:—but if the maſter were to deny the parentage 
of the ſecond child, declaring i it not to be his, the child s parentage is not 
to be eſtabliſhed in him, becauſe the Am-Malid is partner of his bed in 
an inferior degree, (whence it is lawful for her maſter to contract her in 
marriage to another perſon :)—contrary to a wife, the parentage of 
whoſe child is not diſproved by her huſband's denial, until he makean 
aſſeveration*, becauſe the wife is partner of his bed in a ſuperior degree, 
whence it is that he cannot contract her in marriage to any other per- 
ſon. What is now alleged relates merely to the decree of the ma- 


* Sec Vol. I, Page 382. 
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giſtrate: but in a religious vicw, if the maſter has had carnal connexion 
with his female ſlave, and has kept her from ſuch connexion with 
others, and has not performed the act of Aail * with her, it is incum- 
bent upon him to acknowledge the child born of her, and to claim it 
as his own, becauſe it is apparent that the child is his ;—if, however, he 
have indulged in Hail with her, or have not kept her up, he may law- 
fully deny the child, as it is probable, in this caſe, that it may have been 
begotten upon the ſlave by ſome other perſon in fornication.— This is 
recorded from Haneefa.—Aboo Yooſaf alleges that, in caſe the maſter 
has had any carnal connexion with his female ſlave, it is laudable in 
him to claim the child born of her, whether he may have kept her up 
from connexion with others, or not, or whether he may have in- 
dulged in the act of Axil with her, or other wiſe; becauſe, having had _ 
carnal connexion with her, there exiſts a poſſibility that the child may p 
be his; whence it behoves him not to deny it, on account of the 
doubt.—Mohanmed fays that if the maſter be not under a conviction = 1 
| 


that the child is his, no obligation reſts upon him to claim it; —but 
yet that it is laudable in him to liberate the child, and that, enjoying 
the mother whilſt he lives, he liberate her alſo, at his death, becauſe - 
the acknowledgment of any child, under any circumſtance of doubt, 
is not incumbent : but it is nevertheleſs requiſite to emancipate both 
the child and its mother, ſince, if this be not done, and it be poſſible 
that the child is Bir, a conſequence would be induced of renderin 3 a 
free perſon a ſave, on a priociple of doubt. . | 


IF a maſter Caen his Am-Walid in marriage to any perſon, and The child of 
the bring forth a child to her huſband, ſuch child is ſubje& to the ſame =p 6. toro 
law with his mother, — that is, becomes free upon the death of her _ 2 
maſter, and (like the mother) without any obligation of emancipatory 
labour, —becauſe the right to eventual freedom, eſtabliſhed in the mo- 


ther, extends through ber to the child, in the manner of a Tadbeer ; 


For an explanation of this, ſee book of e p. 167. a 
Vol. 1. IE © (whence 
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(whence it is that the child of a ſree-woman is free, and that of a bun- 
woman a flave;)—the child, therefore, becomes free, in the ſame man- 
ner as the mother; but the parentage of the child is eſtabliſhed in the 


huſband of the Am-Walid, and not in the mother, becauſe ſhe is the 


partner of her huſband's bed fo/e/y, even though the marriage be inva- 
lid, as an invalid marriage ſtands as a "are oe, with 1 to = 
its . * | 


Ir a maſter contract his female ſlave in marriage toanother perſon, 
and ſhe bring forth a child to her huſband, and the maſter. afterwards, 
claim the child, yet its parentage is not eſtabliſhed in him, as the 
child is held, in /aw, to be the legitimate offspring of another ; but 
yet, in virtue of ſuch claim, the child becomes free,” and the mother 
becomes an Am-Malid of her maſter in conſequence of his wo ans, + 85 
ment. a | 
Wren the maſter of an Am-Malid dies, ſhe becomes emancipated 
from his whole property, becauſe it is recorded of the prophet that he 
ordained that Am-Walids ſhould be Free, and ſhould not be fold on ac- 
count of the owner's debts, nor be conſidered as, in any reſpect, in- 
cluded in his Si/s Maal *, as the deſire of men to beget children 
is inſtinctive, and i is therefore preferred to the right of heirs, in the 
ſame manner as a preference is given to the payment of the debts and 
funeral charges of the deceaſed: contrary to the caſe of Tadbeer, which 
is in the nature of a bequeſt, and not of an infindtive defire.—lt is neceſ- 
ſary to obſerve, that no emancipatory labour is incumbent upon an 
Am-Walid for the ſatisfaction of her deceaſed owner's creditors, be- 
cauſe of the ordinance above recited, —and alſo, becauſe an Am-Walid 


is not eſtimable property, (whence it is that if any perſon were to make 


a forcible ſeizure of an Am-Walid, and ſhe to periſh in the ufurper” 8 
hands, he would not be reſponſible, according to Haneefa;)—the | 


„For an explanation of the phraſes here uſed, ſee Bequeſts. 


6 | | —— claims, 
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claims, thicedfore; of the owner's \gredittrs, do not affect he: con- 
trary to a nn. as be! is held to We Property. 1. 


17 4 f 


Ir the Au- Aal of” a Cbri iii be converted to the Muſſulman The An- 
faith, ſhe muſt perform 'emancipatory labour to her maſter for her Chriſten * 
full value, for the ſtands as a Mokdtib, and conſequently does not be- 3 
come free until ſuch time as ſhe ſhall have paid her whole value by , after 
the performance of emancipatory labour,—Zzfer ſays that ſhe becomes — 
free immediately, the performance of emancipatory labour remaining as 
a debt againſt her. This difference of opinion ſubſiſts where the maſ- 
ter is called upon to embrace the faith and refuſes: but if he do not 
refuſe, but embrace the faith, the Am- Walid continues attached to him 
as ſuch, in the ſame manner as before, according to all the doctors.— 
The argument of Zifßer is that it is indiſpenſably requiſite to remove 
degradation from the Am-Malid, as the is now a Muſſulman, and it is 
not lawful for her to continue any longer the ſlave of an infde/, and 
thereby remain in a ſtate of degradation ; and, as the removal of her 
degradation by purchaſing her of the infidel is not. practicable, it fol- 
lows, of neceſſity, that ſhe muſt become free. The argument of our 
doctors, on the other hand, is that, in placing her in the ſame predica- 
ment with a Mo#4716, attention is paid to the intereſt of boch parties, 
as in this caſe her degradation is done away by her becoming free with 
reſpect to privileges and acquiſitions, in the ſame manner as a Mokdtib; 
and, by making her liberty depend upon her performance of Iabour, ſhe in 
ſo doing indemnifies her maſter for her value, and under this idea it is 
to be expected that ſhe will labour di/zgently, ſo as to become free; the 
maſter, therefore, is in this manner aſſured of a compenſation for his 
property in her; whereas, if ſhe were to become free upon the inſtant, 
(ſuppoſing her to be poor, it is to be expected that ſhe would be negli- 
gent in acquiring property, or performing labour, and this would be 
injurious to the maſter. 
 OBJecTION,— The obligation of emancipatory labour upon the 
Am-Walid is not admiſſible, according to the tenets of Haneefa, for 
with him an Am-Walid is held not to be e/ffimable Property. : 
Qqq 2 ReeLy. 
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ReeLy.—The Am-Wald is eftimable property in the faith of her 


maſter, who is a Zimmee, and we are enjoined to leave thoſe to their 
own faith, and to act reſpeting them according to it. 

Ir is to be obſerved that if the maſter ſhould die before the 1 
Malid completes her mancipatory labour, ſhe becomes free without the 


performance of it, becauſe ſuch is the rule reſpecting Am-Walids : and 


if ſhe ſhould become incapable of performing emancipatory labour 
during her maſter's life, yet ſhe does not return into the ſtate of an 
abſolute ſlave; for if this were the cafe, it would follow that ſhe again 
ſtands in the predicament of a Molãtib, as the reaſon for her ſo doing 
(namely, her am) ſtill ſubſiſts, | 


Ir a man marry the fornale - dae of another, and ſhe bring forth 
a child to him, and he afterwards obtaip poſſeſſion of her as a ſave, 
ſhe forthwith becomes an Am-Malid to him. —Shafei ſays that ſhe does 
not become Am-Malid to him. —If, on the other hand, a man become 
poſſeſſed of a female ſlave - and make her an Am-WWalid, and ſhe after- 
wards appear to be the right of another per/on, and the aforeſaid man 


again obtain poſſeſſion of her, ſhe becomes his Am-Walid, according 


to our doctors: but Shafei has two opinions upon the ſubject. In 


this caſe the child born of the ſlave is a Walid Magroor *, and is 
therefore emancipated in return for his value, paid by the father to the 


perſon whoſe property ſhe was diſcovered to be after he firſt became 
poſſeſſed of her. The argument of Shafei is that the ſlave had con- 


ceived the child at a time when the was the property of her maſter, 


and therefore cannot be the Am-Walid of the perſon aforeſaid, (in 
the ſame manner as where a female ſlave becomes pregnant from 
fornication, and afterwards becomes the property of the fornicator, 


in which caſe ſhe is not Am-Malid to him, )—upon this principle, that 


a ſlave cannot become Am- M alid, except where ſhe brings forth a 


* Literally, a child of a deceived e for the father og the child, whilſt under a 


deception with reſpect to his right in the mother. 


*. <1 | 5 on child 
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child who was free from the inſtant of conception, for the child is 


then a part of the mother, and a part cannot be oppoſed to the whole. 


The argument of our doctors is that the cauſe of the ſlave's becoming 


Am-Walid is Taxceydt, (or participation of blood, ) as has been men- 
tioned in treating of marriage: now participation f blood is eſtabliſhed 
between the copulating parties, from the circumſtance of the child's 
deriving exiſtence, in toto, from each reſpectively; and as (in the caſe in 
queſtion) the child's parentage is eſtabliſhed, a participation of blood 
is eſtabliſhed between the parties through the medium of the child: 
contrary to a caſe of whoredom, as there the child's N is not 
eſtabliſhed in the fornicator. 


Ok j TIN. From this it would appear hate upon a ee 


becoming poſſeſſed of his baſtard, as a ſlave, the baſtend! is not free, 


whereas a baſtard is free in ſuch a caſe. 

RErI v. The emancipation of the baſtard, in \ this caſe, is on ac- 
count of his partaking of the blood of the fornicator, a certiori, without 
any medium; but no participation of blood can ſubſiſt between a for- 


nicator and fornicatreſs, except through the medium of their ba/tard; 
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and he is not of eſtabliſhed parentage. Correſpondent to this is the 
caſe of a man purchaſing, as a ſlave, his brother, the baſtard of his a- 
ther, — for then the baſtard brother does not become free, becauſe the 


affinity of the baſtard with the purchaſer has no exiſtence but through 


the medium of the father, and the enen is not eſtabliſhed 1 in the 
iatDefe, 


Is. a man have carnal 88287 with the bondmaid of his ſon, and 


ſhe produce a child to him, and he claim it, the parentage of the child is 
eſtabliſhed in him, and the mother becomes an Am-Malid to him, and 
he remains reſponſible to his ſon [her owner] for the amount of her 
eſtimated value: but he will not have to account with him, either 
for her Akir*, or for the value of the child which is born of her. This 
caſe, with the be. nr . it, are recited at a under the head 


. The portion üs n u Wenns (in the manner of Arx ys a of nnn 
| NS 
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of marriage — The reaſon why the value of the child is not due is that 
it is free, ab origine, in the mother's: womb, becauſe the father had 
obtained a right in the female ſlave previous to carnal connexion, in the 
manner of ſucceſſion *, wherefore the child appears to be a child of 
the flave by her proprietor.— But if a grandfather were to have con- 
nexion with the female ſlave of his grandſon, the ſon [the father of the 
latter] being living, the parentage of the child born of her is not eſta- 
bliſhed in the grandfather, becauſe he has no right or authority over 
the female flave during the exiſtence of the intermediate relation. —lf, 
however, this intermediate relation be not exiſting, the parentage is, in 
that caſe, eſtabliſhed in the grandſather, as a grandfather's right over 
his grandſon's property appears upon the demiſe of the /on. And here 
it is to be obferved that the infidelity or bondage of the father the inter- 
mediate relation] is the ſame as his death, in removing the bar to the 
grandfather's right of uſufruct over his grandſon's poſſeſſions, ] ſince 


tl 


in the ſame manner as end: if 1% dust 

Ir a female Are held between two men in partnerſhip, bring 
forth a child, and one of the partners claim it, the parentage is eſtabliſh- | 
ed in that partner; becauſe parentage being eſtabliſhed in him, with 


reſpe& of one half, in virtue of his moiety of right 1 in the mother, 


the remainder is neceffarily fo, parentage not being capable of parti- 
tion, as the cauſe thereof (namely, conception) can have proceeded from 

one father only: and the female ſlave becomes an Am-Malid to the ſaid 
partner, becauſe claim of affspring (in the opinion of the two diſciples) 
is indiviſible,—Haneefa contends that the female ſlave becomes Am- 
Walid in the ſhare of the above partner only, who afterwards obtains 


Poſſeſſion of the ſhare of the other partner, by paying bim a compen- 


The father is, in virtue of his . — A inveſted with authority tothe uf of all 
his ſons poſſeſſions, but not to the deſruction of them; and hence it is that, having deftroyed 
his ſons property in his ſlave, by tendering her Am-H/alid, he is made reſponſible to him for 


her value. 
Cation, 
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fation, (as an Am-Walid is capable of being obtained as property,) and 
he is moreover reſponſible" to his partner for an half Air, as having 


held carnal connexion with a copattnerſhip-flave, which therefore ap- 
pears to be committed upon the property of another. But he is not re- 
ſponſible for the value of the child, becauſe the parentage is eſtabliſhed 


in him from the inſtant of conception, and hence the other never had 


any authority of poſſeſſion over it, ſo as to require his being reſpon- 


ſible.—If both partners ſhould' claim the child at once, its parentage 


is eſtabliſhed in both. —Shafei ſays that, in this caſe; the parties muſt 
have recourſe to the judgment of a phyſiognomiſt, and whomſoever 
he may adjudge to be the father, by ſimilitude of features, in him the 


child's parentage muſt be eſtabliſhed; becauſe it is impoſſible to con- 


ceive the parentage of one child from tuo fathers, ſince one conception 
cannot proceed from the ſeed of two different men; the point therefore 


muſt be decided by. compariſon; eſpecially as the prophet, in the caſe” 


of Aſ/ama, expreſſed his approbation of this mode of 'decifion—Our 
doctors reſt their opinion, in this point, upon the authority of Omar 
the Khalif, who is recorded to have written, concerning a caſe of this 
nature, to the Kazee Sareeh , as follows If they cannot produce 


<« any proofs in ſupport of their aſſertion, you muſt deeline paſſing any 


judgment upon the caſe; but if they reſpectively produce their 
<< proofs, you may then alſo produce your deciſion; namely, that the 
„ {aid child is to be regarded as the offipring of Born f and has a right in 
* each reſpecttvely, as they alſo both have in him; but if one of the partners 


Happen to outlive the other, he is the ſole heir of the child.” This ſen- 


tence Omar wrote in the preſence of a number of the companions of 
the prophet, none of whom controverted it: and the fame is alſo re- 
lated as the opinion of Alee.— Another argument of our. doors, in 
proof of their opinion, is that as both the claimants, in reſpect to the 
foundation of their claim, (namely, a property in the female ſlave, and a 
right 1 in the child ) my upon a level, n are likewiſe fo in re- 


At that period dS ns 6 of Tofu, a city of Galla. wo 


ſpect 


or, if the 
claim be ad- 
vanced by 


both partners, 


the ou 
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provided both 
are upon an 
equal footing 
with reſpe& 
to their claim. 
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ſpect to the claim itſelf; and, although parentage be indiviſible, yet there 
are effects attending it which are of a d/vz#b/e nature, (ſuch as inberit- 
ance, and ſo forth; hence, ſuch of theſe effects as are diuiſible are eſta- 
bliſhed with reſpect to both, in the manner of divijſſon, and ſuch of them 
as are indiuiſible ruſt be determined to each of them reſpectively, in toto, 
and as if he had nd: partner, —V hat is now advanced relates to a caſe 
where the partners ſtand in no degree of affinity to each other, and are 
both Muſſulmans:;—but where they happen to be father and ſon,—or 
one of them a Miuſſulman and the other a Eimmee, and both lay claim 
to the child born of the female ſlave as aforeſaid, the decifion muſt be 
given in favour of the father, (in the former caſe,) or of the Muſul- 
man, (in the latter caſe,) becauſe-the father's claim preponderates, in 
virtue of his right over his ſon's property; and the Mufſulman's faith 
gives him a preference to the Zimmee.—As to the circumſtance of the 
prophet expreſſing his approbation in the caſe of A/dma, (as cited by 


_ Shafei,) it is to be accounted for from the infidels ſcoffing, and calling 


in queſtion A/#ma's birth, their ſcoffs being terminated by. the de- 


cCiſion of a phyſiognomiſt, which cauſed the prophet to expreſs his 


pleaſure.—lIt is to be obſerved that, where the claims of both partners 
to the child are admitted, the mother becomes Am-Malid to both, — 


3 becauſe, where the claim of both is approved, and the child is decreed 


to belong equally to each, it follows that the mother is the Am- alid 
of each, and upon each is incumbent one half of the Alir to his .copart- 
ner; and each is, in every reſpect, upon an equal footing. with the 
other.—lIt muſt alſo be remarked that the child is entitled to receive, 
from the eſtate of each partner, the full inheritance of a complete child, 
becauſe each has, in his claim, made an acknowledgment in the 
child's behalf to this effect, which is a proof in his favour.—And the 


two partners are entitled. to receive, from the eſtate of the child, the 


full inheritance of a father, ſince they are both upon a footing with re- 
ſpect to the cauſe of inheritance,—in the fame manner as-where two 
perſons advance evidence reſpecting a third perſon of ynaſcertained 
parentage, by each declaring—** this is my child.” 
| ks Ir 
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have carnal connexion” with the female 1158 of his Mo- The paren- . 
#4tib, and "the bring forth" a child, and the perſon abovernentioned 24d. ben of 
claim it, in this: cafe (provided the Mokdrib confirm the claim) the **< fave of 
parentage of the child is eſtabliſhed iu that perſon. This is the doc- eſtabliſhed in 
trine of the Zdbir Rocher. Alt is recorded, from Abi Yaofaf;, that mail itte 
the confirmation of the Motutib is not-requiſite, in the ſame manner im it. 
as that of the fon is not cequired where the father lays claim to his 
ſon's female ſlave. The principle upon which the Eabi- Rawdyet 
proceeds is, that a maſter has no power of action over his Mokitib's 
acquiſitions, ſo long as he does not attain ſuch power by the Motd- 
tits intbility to fulfil-the contract of Kirdbar, or by his breach of that 
contract : contrary to the cafe of father and ſon, as a father has an un- 
diſputed power of action over his ſon's property; wherefore they are not 
analogous caſes.—And here the maſter is reſponſible to his Moldtib for 
the Ak:r of the female ſlave, as he has no actual property in her until 
after carnal connexion; becauſe he had a certain right i in her, ſin virtue 
of her being the flave of his Malarib,] which right is of itſelf ſufficient to 
the admiſhon of the claimof offspring, whence there is not any neceſſity for 
conſidering his property in her to have exiſted previous to the embrace. 
In the ſame manner, he is reſponſible to his Mo447:b for the value of 
the child, becauſe it ſtands as the child of a Magroor *; fince the mal- - 
ter, in having carnal connexion with the flave of bis Mokdtib, pro- 
ceeded upon a preſumptive proof, namel y, that of her being the pro- 
perty of his property, (as the Ye is his property,) —and where 
he (under a perſuaſion founded upon preſumptive proof) has carnal 
connexion with the //ave, it is not ſuppoſed that he is conſenting to 
his child being a ſave: hence the child is made free, in return for the 


hs Magroor literally ſignifies a perſon who is under a deception. In the language of the 
law it is applied to a man holding carnal intercourſe with a woman whilſt under a miſcon- 

ception with reſpect to his right in her, or her ſituation:—for inſtance, a maſter of a female 
| flave marries her to a man who conceives her to be free; in which caſe, if ſhe has a child by 
her huſband, (which would, in common courſe of law, be a flave to the owner of the mo- 
ther) the father has a right to inſiſt on purchaſing his child's freedom. 


WL: „ | | . 
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value; and its deſcent is eſtabliſhed in the maſter, as'aforeſajd:—but 
yet the mother does not become Am-Malid to the maſter, as he is not 
her actual Proprietor, although he proceeded upon a preſumptive proof 
that he was ſo; in the ſame manner as a Magroor, who has carnal 
connexion with a female ſlave, under the conception of her being his 
property, where ſhe is not actually ſuch. What is here ſtated relates 


to a caſe where the Mo44tib confirms the child's parentage, and the 


maſter's claim: but if he deny theſe, the child's parentage cannot be 
eſtabliſhed in the maſter, according to what has been already obſerved 


concerning the neceſſity of the Mokd?ib's confirmation; — yet, if the 


maſter ſhould, at any future period, become proprietor of the child , the 
deſcent is then eſtabliſhed in him, becauſe the ground thereof 6 Ys 
his former claim) till exiſts, and the right of the Motatib, which was 


the ane is un 


By the demiſe of the Alan, before the fulfilment of the contract of Kitdbat; or, by 
ade oder ng da e Soap rot ny pence” 
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B O O K VI. 
as ue YES 


Of EIMAN, or VOWS. 


—_ <-> - 8 , —— „ N , 


IMAN is the plural of Yameen.—Yameen, in its primitive ſenſe, Defnidonof 
means ſtrength or power; alſo the right hand:;—in the lan guage * 

of the law it ſignifies an obligation by means of which the reſolution 

of a vower is ſtrengthened in the performance or the avoidance of 2 

thing; and the man who ſwears or vows.is. termed the Hal, iff, and 


the ung, ſworn to or vowed the Mablodf- ali bee. 


Chap. I. . 


S. R. Of what conſtitutes an | Oath or Yew, and what does 
not conſtitute WS. 
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N o W . Boox VI. 
Chap. III. Of Kafdra, or Expiation. . | 


Chap. IV. Of Vows with reſpect to entrance into, or reſidence 
| in, a particular Place. 


Chap. V. Of Vows reſpecting various Ales ſuch as going, 
* coming, riding, and ſo forth. 


| Chap. VI. of Vows in eating or drinking. 
Chap. VII. Of Vows in ſpeaking and converſing. 
Chap. VIII. Of Vows in Manumiſſion and Divorcr. 

Chap. IX. Of Vows in Buying, Selling, Marriage, &c. 
Chap. X. Of Vows reſpecting Pilgrimage, Faſting, and Piper. 
Chap. XI. Of Vows in Clothing and Ornaments. ” | 
Chap. XII. Of Vows in Stri#ing, Killing, and fo forth. 

Chap. XIII. Of Vows reſpecting the Payment of Money. 
Chap. XIV. Of Miſcellaneous Cos 
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Oaths [of a Orvis at are F three ab ab in Bhamoos ;—$8c6xD, 
23 Moondkis, (widen 4 is alſo termed Matoodat ; ;)—and THIRD, Lig hoo. 


are of three 
kinds, 


T A Yameen Ghamoe 2 dene, a an oath taken F a thing 
| alxeady 


— 


. Literaly, a falſe = 5 is hers proper to obſerve that "the Hilin&ions 
explained in this chapter relate ſolely to ſuch baths ur VWs a, being falſe or broken, are 
ſinful, and conſequently ſuppoſed to excite the divine anger, which muſt be appealed by 

expintion: 


nh paſt, in which: aka an POE Falſe bond on the part 
of the ſiuearer: and ſuch an oath.) is highly ſinful; the prophet 
having declared whoſerver furtereth falſely, be n . Gow _ 
«6 bene e, 0b toob of Orell, i ted) 2id3 ui £5 


: mu noqu reit i D H wid 10 not) 


e or e is not Sl (that is to ay is Of no 
avail,) in a Yameen Ghamoos ; but a repentance and deprecation of the 
anger of heaven are.incumbent.—Shefzi alleges that expiation is incum- 
bent, becauſe; that was ordained; fot) the purpoſe of doing au ay any 
diſreſpect ſhewn to the name of Gop, which is ſinful; and this diſ- 
reſpect is evident in a Tameen Ghamoati as it is calling Gon to witneſs 
to a falſchood; a Tamm Ghamoos: is. therefore the ſatne as 4 Yumeen 
Moond{1d;, and as, in that; expiation is incumbent, ſo in this like» 
wiſe. The argument of our dactors is that a Vuammen Gbamoor is a 
crime of great agnitude, (ot deadly fin.) and expiation is an act of 
picty, (hene it may ba fulfilled by fing. and Intention is a con» 
dition of it;) but there is no expiation for a deadly fin, and conſe- 
quently there is none for a, Tameenm Gamaas: contrary to the cafe of a 


Yameen Moondkid, e ae under hace Mobs eee Ex 


different. "4 y &@ ' 14 188 * 4 if NT #5 art 


Sh dof bo 


- inzaireaie-Th6) deſcription of Abb, or einkietent, ak 


to o things in which there is no offence; \now as a Lamers n i a. 
of an offenGve natute. how can it be Moab? |, oa aj) a 


REri. v. The offence, in a Yameen Maottid, emp to 
the declaration of it, and is occaſioned by a diſreſpect ſhewn by the 


offence, in à Tunuen Ghaniove, exiſts from the frſt; and ſuch being 
the caſe, + Tate Cline i is net te be confounded "with ——— 


MoondRid. | ann ird. 
a * bl * 
o 1 - * 


| 
expiation: contrary to true oaths, or to vows duty firjilledy as the former of dec dre"Fre- 


quently required for the ſake of j and the latter We EI. hene nates an 
eath nor vow, W - ee 
Wu 26 wh gu 198%, 99, 07 0 


A YAMEEN 


vower te the name of 'Gop; of his o free option; whereas the 
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contracted 
vows, (when 
not ful VEN 


and inconſi- 
derate oaths. 


= ſuppoſing hum to be Zeyd, fays—** by Gop that is Zeyd!?”" id 


Expiation is 

_ incumbent, 
whether the 
vow be awilful 
or.compul/a- 
tory, or al- 
though the 
oath be taken 
under a de- 
ception of the 
memory. 


The violation 


of a vow, 

- whether by 
compulſion 

i OT through 
forgetfulneſs, 
requires ex- 
piation. 
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A Yauzen Moov AxD - ſignifies an oath taken concerning a 
matter which is to come. Thus a man ſwears that he will do ſuch 
a thing, or he will not do ſuch a thing; and where the pronouncer 
fails in this,. — (that is, where he does not act according to the obliga- 
tion of his oath,)—expiation is incumbent upon him: and this i is eſta- 


bliſhed upon the Ry ml the racemes wenn 


4 


A — Linitoo4-1 is an echt taken concerning an n incident or 
tranſaction already paſt, where the ſwearer believes that the matter to 
which he thus bears teſtimony. accords with What he ſwears, and it 
ſhould happen to be actually otherwiſe: and from the divine mercy it 
may be hoped that the ſwearer will not be condemned for ſuch an oath, 
fince Gor has declared, in the Koran, *I'wiLL NOT CALL" You 
& TO ACCOUNT FOR AN INCONSIDERATE' OATH.” An inſtance of 
Yameen Lighoo is Where a perſon ſees Amroo paſſing at a diſtance, and, 


* 


A w1Levr vow, and a commpulſatory vow, and an oath taken under 
a deception of the memory, are all the fame, and on account of each 
expiation is incumbent t, becauſe the prophet has ſaid ©* there are three 
points of ſerious import, the ſporting wvith which is alſo ſerious, tow, 
„% MARRIAGE, DIVORCE, and a'VoW.”——Shafei, controverts this doc- 
trine.— His arguments will be hereaſter recited at " under the head 
of 1krdb, or ape Jſatory Praceſ i: | g 


Ir a man do a 1 8 which breaks his. vow, hn by compulſion, 
or through forgetfulneſs,” theſe are both the ſame, and expiation is in- 
cumbent upon him in either caſe, becauſe the ſpecified act which is the 
condition of expiation is not made void by the circumſtances of com- 


* Literally a contracted oath, or vow. 
1 Literally, a nugatory oath, or {fometimes) a raſh — 


7 ez * if the ding ſworn to be falſe, or the von be hi. 
pulſion 


Cnar, II. V.- O' w. 8. 
pulſion or forgetfulneſs: — and ſo alſo, if the ching ſhould be done by* | 
a maniac or an idiot, —becauſe chere likewiſe the oa is any 
fullllade e of ot ea tb 19189Wt 5117 6 l e 

' OnjzcrtoN. —Expiation i not F 606 for the purpoſe of 
literating a fin; now no fin can be imputed to maniacs or idiots, as 


ſuch are not made anſwerable; ; it would therefore follow that expia- 
tion 1s not incumbent upon them. 


7 


Reer.y.—Althou; gh expiation be intended for the purpoſe of ex- 
punging ſin, yet the obligation of it in this caſe reſts upon the argu- 
ment of a ſin, (namely, the breach of a 'yow,) and not upon the actual 
fm uſelf, ſo that, Wherever the breach. of a a VOW appears, Fee is 
incumbent. | Fa 
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Yauzex (that i is, an Ws or _ is conflinteld 3 the oh 40 ts 7 WG 
name of Almighty Gob, or of any of thoſe appellations by which the be be r. 


Deity is generally known and underſtood, ſuch as Rs4mdn and Rheem v. — 7 Ged, 
An oath may alſo be expreſſed by ſuch, attributes of the. Fd as are E 


commonly uſed 1 in Hearing, ſuch as the n or, the. £9). or, ue tributes; 


| * L230 1:3} 

* FR the e — * 8 those attributgs pe 5 the —_ 
of the Deity at the beginning of the Koran, and (in inutation —_— at the * beginning of 
every Muſſulman book. | 

might 


— a” 2 
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excepting his 
knowledge, 
wrath, or 
mercy. 


It is not con- 
ſtituted by 
uſing any 
other name. 
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might of Gon, becauſe an oath! is uſually expreſſed under one ot other 
of thoſe qualities; and the; ſenſe of Jameen, namely. ſtrength, is by 
this means obtained, ſince as the ſwearer believes in the power, glary, 
might, and other attributes of the Deity, it. follows that the mention 
of theſe attributes only i 18 ſufficient to ſtrengthen the e in the 
pres of the act yowed, or the avoidance thereof, FA 


1507 nog! 

Ir a man ſwear © by the knowledge of Gop,” it 22 not canti- 
tute an oath, becauſe an oath expreſſed by the knowledge o of Gop is not 
in vſe:—moreover, by knowledge i is W implied merely that 
which 16 known ; and in this ſepſe the word knowledge 1 18 not ex- 
preſſive either of the name of Gop, or of any of his attributes. ul 
the ſame manner, ſhould a perſon ſwear ** by the wrath of Gon,” 
by the mercy of Gor,” it does not conſtitute an oath, 3 an 
oath is not commonly expreſſed by any of theſe attributes :—moreover, 


by the word Ribmat { mercy] is ſametimes underſtood rain, and heaven 
is alſo occaſionally expreſſed by that term; and by the word Ghazb 


[wrath] is underſtood puni/hment; and none of thels are Either * 


tions or attributes of the e 8 
| G 


Ir a perſon ſwear by any other dame than that of Gop, eck as 
the prophet; or the holy temple, this does not Conftitüte Ah bath, las the 
prophet has ſaid if any man among 3 #ake an oath, he muſt ſivear 
„Ay the name of GoD, or elſe his oath is void. If a perſon alſo ſwear 
by the Koran, it does not conſtitute an oath, although the Koran be 
the' word of Gop, becauſe men do not ſwear by the Koran. The com- 
piter of the Hediya obſerves that this is where the ſwearer only ſays 


© by the prophet,” or . by the temple," br e by the Koran,” —but 


4 che ſwearer ſay = if Ta@ contrary to What 1 now ſay, may I be de- 
4 -prived of the prophet,” or of the temple,“ or of the Koran,” 


this conſtitutes: an oath, becauſe ſuch. privation would reduce the 


ſwearer to the ſtate of an Infidel, and the ſuſpeuſion of ana en a 
condition amounts to Ya ameen. 


7 | | TA 1 
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AN oath is confirmed by the uſe of the particles of ſwearing; and Particles of 

theſe (in the Arabic) are three, namely, the letters waw, and be, and ; 
te *, as oaths are commonly repeated and underſtood under this form; 
and in this ſenſe theſe particles occur in the Koran, Let it be alſo ob- 
ſerved that the particles of ſwearing are ſometimes under ſtood, though 
not expreſſed, that is, are omitted in the expreſſion, although implied 
in the ſenſe; and this conſtitutes an oath ; as if a man were to ſay— 
«+ Gop, I vill not do this,” —becauſe [in the Arabic] it is common to 
reject the particle for the ſake of brevity :—ſometimes indeed the letter 
lam is uſed for the ſwearing particle, as it is capable (according to Mook- 
tdr +) of being ſubllituted for be. 


HANEEFA alters that if a man ſhould ſwear ** by the truth of Swearing by 
God,“ this does not conſtitute an oath, and in this Imdm Mohammed rat 
coincides. There are two opinions of Aboo Yooſaf recorded on this n . 
point :—according to one it is not an oath ; but according to. the other 
it ic an oath, becauſe truth is one of the attributes of the Deity, ſig- 
nifying the certainty of the divine exiſtence, and hence it is the fame 
as if the ſwearer were to ſay by Gop, the truth!“ and as oaths are 
common under this mode of expreſſion, ſo an oath is here conſtituted. 

The argument of Mohammed and Haneefa is that the term the truth,” 

as here expreſſed, relates merely to the identity of the godhead as the 
object of obedience, and hence an oath thus expreſſed appears to be 
taken by that which is neither an appellation nor an attribute of Gov. 
The learned, however, ſay that if a perſon expreſs himſelf thus by 
e the truth I will do ſo and fo,” this conſtitutes an oath, becauſe the 
truth is one of the appellatives or proper names of Gon. But if a per- 
ſon were to ſay I will do this 7ruly,” it does not amount to an oath, 
becauſe the word truly can only Ger- in this caſe, as a corrobora- 
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* Each of theſe letters, prefixed to the name of Gop, is expreſſive of the Engliſh Y. 
+ A celebrated Arabic grammarian and rhetorician, 
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The expreſ- 
ſions“ | 

« ear, 1 
«< vow,” or 
« 1 zeflify,” 
conſtitute an 
oath, without 
the name of 
Cod. 


Swearing by 

the exiſtence 

of God makes 
an oath, 


SOS. | Book VI. 


on or confirmation of the promiſe contained in the ſpeech, b the 
ſame as if he were to ſay ** I ſhall do this indeed. | 


Ir a man ſay I iber, or I vow,” or = teſtify,” whether 
the words by Gor” be ſuperadded or not, it conſtitutes an oath, 
becauſe ſuch words are commonly uſed in ſwearing: the uſe of them 
in the preſent tenſe is undiſputed; and they are alſo ſometimes uſed in 
the future tenſe, where the context admits of a conſtruction in the 
preſent; and atteſtation amounts to an oath, as in that ſenſe it occurs 
in the ſacred writings: now ſwearing by the name of Gov is both cuſ- 
tomary and conformable to the divine ordinances, but without” the 
name of Gop it is forbidden; when it ſo occurs, therefore, it muſt be 


conſtrued into a lawful oath *:—hence ſome ſay that intention is 
not requiſite i mn it; others, however, allege that the intention is eſ- 


ſential, becauſe the words here recited bear the conſtruction of a pro- 
miſe, —that i is, they admit of being received as applying zo the e future, 
and alſo of being taken as a vow without the name of Gop. 


Ir a perſon, dpeaking } in the Perka Fan — were * 7 * 6 ] 
« ſwear by Gop,” it amounts to an oath, becauſe, here the idiom 
confines the expreſſion ſolely to the preſent : but if he were. to fay 
ſimply <* I Hy car,“ ſome allege that this does not conſtitute. an oath. — 
If he were to ſay ** I fivear, by the divorce of my wife,” this is not an 
oath, as an oath. ; is not ſo expreſſed in agen 5 vcd 


Ira man, in ſcaring. * «by the age,” or << the ex lance” (of Gos) 
it conſtitutes an oath, becauſe the age or ED of Gop ſignifies his 
eternity, which is one of his attributes. | [Several ot her forms of fwear-- 
ing are here recited, but of no conſequence, as their validity or nullity 
depends altogether upon certain peculiarities in the Arabic idiom. | 


That is, the ſuperaddition of the expreſſion by Gop, “ muſt be underſtood in it, ſo 
as to make it appear an oath made conformably to the divine ordinance, leſt the ſpeaker, by 
wearing | in a way that is forbidden, be found guilty of an offence. l 

F 
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Ir a perſon ſhould ſay If 1 do this may I be a Few,” or © a 
* Chriſtian,” or“ an infidel, it conſtitutes an oath ; becauſe, as the 
{wearer has made the condition a ſign of infidelity, it follows that he 
is conſcious of his obligation to avoid the condition; and this obliga- 
tion is poſhble, by his making it an oath, in ſuch a way as to render 
unlawful to himſelf that which 1 1s law ful.— And if, the oath relate to 
any thing which he has done in the time paſt, —as if he were to ſay 
as have done ſo may I be a Few,” or an nfidel,” and fo forth, 
this is a Yameen Ghamoos, or perjury. The ſwearer is not, however, 
in this caſe made a Jew or an mnfidel, becauſe the words“ may I be an 
9 infidel, © (and fo forth ,) relate to ſome future indefinite 125 — 
Some, on the contrary, have alleged that he becomes actually as an 
infidel ®, becauſe the penalty which, the ſwearer 1 imprecates upon! him- 
felf relates to the preſent inſtant of his teſtimony, being the ſame as if 
he were to fay © I am a Jew, &c.” —But the fact i is, the ſwearer 
does not become a Jew or infidel in either of the Caſes before us, (that 
is, in that of a vow with reſpect to the "future, or an oath regarding 
the paſt,) provided he conſider this merely as a form of ſwearing Þ : 
but if he believe that by thus ſwearing he fully ſubjects himſelf to the 
penalty expreſſed, he ſuffers accordingly, in either inſtance, becauſe 
he appears conſenting to infidelity, on account of having ventured 


upon a thing by the commiſſion of which * conceives that he * be 
rendered an infidel 4. f L 


i SIUY ene 1M OX rtws Bd 

Ir a MR fay ** If 1 do thus, may the anger 18 Gop fall upon 
< me,” this does not conſtitute a vow, as not being a cuſtomary 
mode of expreſſion for that purpoſe. And ſo alſo, if a perſon were to 
tay may I be an adulterer,” or ** a drunkard,” or ** an gſurer, 


becauſe theſe are not Senne, underſtood or received as A * 


ſ wearing. 


* That is, becomes ſubjected to the penalties of actual apoſtacy from the faith. 
+ Where no other penalty than that of expration can be incurred. 
+ All theſe caſes ſuppoſe the thing ſworn to be falſe, 
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C HA P. III. 


Of Kafdra, or Expiation *, 


Tus expiation of a vow Þ is effected by the emancipation of a flave ; 
and the emancipation of ſuch a ſlave as ſuffices in Zibdr, ſuffices alſo 
in the caſe of a vow :—or if the ſwearer chuſe, let him clothe ten pau- 

pers, giving to each one piece of cloth, or more; (che ſmalleſt quan- 
tity to each is as much as is neceſſary in prayer :) —or if he pleaſe, 
let him diſtribute victuals among ten paupers, the ſame as in the ex- 


piation of Zibar.— All theſe modes of effecting the expiation of a vow 


are authorized in the Koran, according to the words in the text. 
© THE EXPIATION THEREOF MAY BE EFFECTED BY FEEDING TEN 
* POOR PERSONS WITH SUCH FOOD As IS USUALLY CONSUMED IN 
„ YOUR FAMILIES, OR BY CLOTHING TEN -POOR PERSONS, OR BY 
„ THE RELEASE OF A SLAVE.” It is manifeſt, therefore, that, in 

the preſent inſtance, one of theſe three modes is indiſpenſable. But 
if the delinquent (from his poverty, or other cauſe) ſhould not be able 
to effect his expiation in any of theſe three modes, he may do it by 
faſting three days ſucceſſively. —Shafei fays that he has an option; if 
he think proper, he may faſt for three days ſucceſſtvely, or for any 


* The term Kafara means not only an expiatory atonement t for the breach of an abſo- 
lute vow, but alſo the ſubſtitution of an expiatory act for the penalty impoſed by a yower 
upon himſelf in the caſe of a vow ſuſpended upon a condition, by which he had deſigned to 
reſtrain himſelf from the commiſſion of any particular act. 


+ Meaning expiation for the breach or violation of a vow,—or for any other deſcription 
of Yameen which admits of expiation, ſuch as a Yameen Lighoo, &c. 


t Mufſulmans muſt be clothed in prayer at leaſt from the waiſt dnumoards. 


three 
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three ſeparate days, - becauſe the words of the Koran are, Ir HE Br 
*© UNABLE TO DO THIS, LET HIM FAST FOR THREE DAYS,” which 
expreſſion is general. The Haneefite doctors, in ſupport of their opinion 
upon this point, quote the authority of the reading of Abdoola [bn Maſ- 
ſaved, who expounds the text to mean three days ſucceſſtvely ; and this 
accords with what occurs in the Hadees Maſhhoor . With reſpect to 
what has been ſaid of the ſmalleſt quantity of cloth ſufficient in ex- 
piation, it is recorded from Imdm Mohammed. — Haneefa and Aboo Yooſaf 
aſſert that the ſmalleſt quantity of cloth proper upon this occaſion is as 
much as may be ſufficient to clothe nearly the whole body; for a mere 
Shitwdr T is not ſufficient ; and this is the more authentic doctrine; 
becauſe one who is only thus clothed is regarded as nated. —That por- 
tion of cloth, however, which may not ſuffice in regard to clothing may 
be ſufficient in eating, according to its value; that is, if a perſon were 
to beſtow, as an expiation, ſuch a quantity of cloth as, although it 
may not ſuffice for the proper clothing, yet is equal in value to the feed- 
ing of ten poor men, it ſuffices as a feeding expiation, whether ſuch 
may have been the intention or not,—Thus if the perſon to make ex- 
piation were to give to each poor perſon the half of a Proper dreſs, (for 
inſtance,) this would not be ſufficient for an expiation by clothing; 
but if the value of the cloth thus diſtributed to each be equal to the 
price of three pounds of wheat, it ſuffices as an N by 


Vaude. | [PA 1 2 t 


Ir a perſon perform the ex piation before the violation of his vow, it Previous ex- 
does not ſuffice.—Shafei maintains that it ſuffices, where the expiation tr lie. 
is effected by means of property, and not by faſting, becauſe the expia- 
tor makes his atonement poſterior to the occaſion of it, (namely, his 
vow,) and hence the caſe is the ſame as that of a pilgrim performing 

55 {| 
A collection of traditions ſo called. | 
+ A ſpecies of drawers which are a ſufficient clothing for prayer. 
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expiation for wounding game *, that is, if the pilgrim perform ex- 
piation after the act of wounding, it ſuffices; and ſo alſo in the pre- 
ſent caſe. The argument of our doctors is that expiation is ordaitied 
as an atonement für offence; but in the caſe before us no offence Has 
yet appeared. In reply to what is advanced by Shafes, they obſerve 
that the vow is not the occaſion of the offence, as nothing can be con- 
ſidered in any degree the occaſion of an offence, but what neceſſarily 
leads thereto, and a vow does not neceſſarily lead to its own violation, 
but is rather prohibitory of it; hence the vow is not the cauſe of the 
offence in the prefent inſtance: contrary to the caſe of the piſgrim, 
adduced by Shafez, in which the wound inflicted upon the deer leads 
to its deſtruction, by ultimately occaſioning its death; theſe therefore 
are not analogous caſes. It is to be obſerved that whatever the expia- 
tor may have given to the poor before the violation of his vow, he 
muſt not take back again, becauſe this is oy and it is not WOT, for 
a man to take back his a/ms. 


Ir a man bind himſelf, by a vow, to the commiſſion of a ſin, as if 
he were to ſwear by Gop I will not pray,” or © will not converſe 
„ with my father,” or ** I will murder ſuch an one in ſuch a month,” 
it is incumbent upon him to violate his vow, and perform an expiation, 
becauſe it is recorded in the traditions, that if a man vow a thing, 
knowing that the neglect is preferable to the fulfilment, he ought to 
act accordingly, performing an expiation for the breach of his vow. 


IF an infidel ſhould make a vow, and afterwards violate the ſame, 
either as an infidel or as a Muſſulman, (ſuppoſing him to have been con- 
verted to the faith in the interim, ) ſtill he is not forſworn, becauſe he 
was not competent to make a vow; as a vow is contracted (that is, 18 


made binding) by a reverence for the name of Gop, and the vower, 


* Pilgrims are forbidden to deſtroy game of any kind within a certain nenn of Mecca. 


termed the Jhram [ forbidden ground] of pilgrimage. 
7 whilſt 
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whilſt he Was an infidel, cannot be ſuppoſed to have entertained any 
reverence for the name of Gon: — an infidel, moreover, is not com- 
petent to the performance of expiation, as that is an act of piety. 

Ir a man make certain articles unlawful to him *, which are in Tu 0 ab- 
their own nature lawful, as if he were to ſay I have made this cloth 
(or, this proviſion) unlawful to me 4,“ yet ſuch article does not actu- 
ally become unlawful to him, but he muſt perform expiration when he 
happens to put on that cloth, or to eat that proviſion. —Shafei fays that 
expiation is not incumbent upon him, becauſe rendering unlawful that 
which is lawful does not amount to a vow, as a vow is an act autho- 
rized by the law.—The argument of our doctors is that the words I 
have made unlawful,” evince the eſtabliſhment of illegality in the 
thing: now there is a poſhbility of eſtabliſhing illegality in a thing 
that is really otherwiſe, by ſuppoſing that the ſpeaker had taken an 
oath that he would not wear the clothes, -or eat the proviſions; and 
this ſuppoſition is adopted, in order to eſtabliſh the illegality declared 
by the ſpeaker; and it follows that whenever he does that thing which 
he has rendered illegal to himſelf, he becomes forſworn, whether the 
matter be great or ſmall, becauſe when unlawfulneſs is once eſtabliſhed 
in a wut the n nn Dt 2 of it. 


Ir a man were to ſay '** every thing TY is unlawful to me, 1 
every ſpecies of food and drink forthwith becomes unlawful to him, | | 
unleſs where the intention or deſign of the vow has regarded ſome- 
thing elſe. This proceeds upon a favourable conſtruction. Analogy 
would ſuggeſt that the vower, as ſoon as he has uttered his vow, mult 
become forſworn, as being unavoidably and continually placed 1 in the 
performance of ſome lawful act, ſuch as . moving, reſting, or 


This is a phraſe by which-is underſtood a vow of Abe from the thing expreſſed. 


+ In reciting theſe. forms of vows, the addreſs [«<-byGod,” or I frvear,” &c. ] is, for 
the ſake of brevity, omitted; it is always however to be underſtood. 
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ſo forth; and ſuch is the opinion of Ziffer upon it: — but the more fa- 
vourable conſtruction is that the deſign of the vow is to eſtabliſh ſome- 
thing, the commiſſion of which ſhall be a crime; and as this cannot 
be effected where the intention, from the words of the vow, appears 
to be general, regard to its univerſality drops, and ſuch being the caſe, 
the vow will be conſtrued as reſpecting meat and drink, for the ſake of 
general application, as it is in practice commonly applied to the articles 
of cuſtomary ſubſiſtence. A vow of this nature does not include the 
uſe of women, unleſs by the intention of the vower ; but in this caſe 
it conſtitutes an Aila, becauſe the form of words here recited is a vow, 
bearing the interpretation of“ by Gop, I will not have carnal con- 
„ nexion with my wife:“ and it is to be obſerved that, where the 
vower, by the words every thing lawful,” intends woman, yet 
meat and drink are not excluded from the vow, but ſtill remain and 
are to be conſidered as conſtituting à part of it. What is now advanced 
is taken from the Zdhir-Rawdyet,—Our modern doctors have ſaid that 
divorce follows a vow of this form, independant of the intention, as 


the aforeſaid words are frequently uſed in divorce; and there are de- 


crees upon record to this effect. It is alſo proper that the ſame rule 
ſhould hold where the vow is pronounced in the Per/fian tongue, for 
the ſake of general application.—Let it be obſerved, however, that if 
a man were to ſay . whatſoever I have in my right hand is unlawful 
eto me,” there is a difference among caſuiſts concerning the effect of 
it; — ſome doctors fay that the intention is a condition, whilſt others 
maintain that it is not ſo; it is evident, however, that divorce takes 
place from it, independent of the intention, on account of cuſtom, 


Ir a perſon expreſs a vow in general terms, that is, not ſuſpended - 
upon a condition, as if he were to ſay I ſhall faſt upon ſuch a day 
« for the ſake of Gop,”” he is bound to the obſervance thereof, be- 


cauſe it is ſaid, in the traditions, ** whoever makes a vow, and ſpecifics 


* it, he is bound to the obſervance of what he has ſo Specified.” 


Ir 
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Ir a perſon ſuſpend a vow on a condition, and the condition after- 
wards occur, he is bound to the performance of what he has vowed; 
and expiation is here of no avail, becauſe the tradition above recited is 
general, that is, applies to a ſaſpended as well as an unſuſpended vow; 
and alſo, becauſe a vow ſuſpended upon a condition becomes, upon 
the condition taking place, the ſame as one of immediate performance.— 


It is recorded of Haneefa, that he receded from this doctrine, alleging 


that if a man were to ſay (for inſtance) if I do ſo, I am under ob- 
{© ligation to perform a pilgrimage,” or ** to faſt a year, or to 
„ beſtow all my property in alms,” and then perform an expiation 
for his vow, it ſuffices; and ſuch is the opinion of Mohammed. —l1f, 
however, the vower fhould not make an expiation, but perform the 
thing which he had ſpecified, he is diſcharged from the obligation of 
that alſo, provided the condition be of ſuch a nature as that the vower 
had no intention it ſhould ever take place. The reaſon of this is that, 
where the condition 1s of the deſcription now mentioned, the ſpeech 


of the vower, as aforeſaid, bears the ſenſe of a"Yameen, or ſuſpended 


vow, and alſo of a Nuzr, or abſolute vow :—evidently of a Nuzr, be- 
cauſe ſuch a form of words is commonly uſed to expreſs a Nuzr ; — 


and alſo of a Yameen, becauſe the deſign of the perſon, in ſo ſpeaking, 


is to reſtrain himſelf from doing the a& which conſtitutes the condi- 
tion : and ſuch being the caſe, it remains at his option either to per- 
form expiation, regarding his words in the light of a Yameen, or to 
perform the condition ſpecified, regarding them m the light of a Nuzr: 
it is otherwiſe, however, where the thing conditioned is not of the 
abovementioned deſcription, but is actually intended by the ſpeaker, — 


as where a man (for inſtance) ſays . if Gop grant me a recovery 
from this illneſs, I am under an obligation to perform a pilgrimage," 


for here expiation does not ſuffice, but it is incumbent upon him to 
perform the actual thing ſpecified, becauſe in this caſe the words do 
not bear the ſenſe merely of Yameen, but alſo of an abſolute vow of 
performance: and this diſtinction is approved. 
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A vow pro- Ir a perſon make a vow of any thing, adding if it pleaſe Gop,” 


nounced,with 


a reſervation AS if he were to ſay ** by Gop I will do this, Gop willing,“ he cannot 
. be forſworn, becauſe the prophet has ſaid He who vows any thing, 
„ adding if it pleaſe Gop, cannot be far ſiworn. —lIt is to be ob- 
ſerved, however, that it is a condition that the words Gop willing” 
do follow in immediate connexion with the words preceding, becauſe 
if they be pronounced ſeparately, after having uttered the vow, it is a 


retraQtation ; and a retractation in Tameen is not lawful. 


CH PF. IV. 


Of Vous with reſpect to entrance into, or refidence in, a 
particular Place. 


Avow againſt Is a perſon make a vow, that he will not enter any houſe,” and he 
5% is not ſhould afterwards enter a moſque, or /ynagogue, or church, he is not 
— by forſworn, becauſe a howſe is a place built for the purpoſe of dwelling in, 
| moſque, (that is of ſlecping, &c.) and buildings of the above deſcription are not 
bare, && deſigned for this purpoſe: — the rule is alſo the dame, if the ſwearer 
ſhould enter a porch or portico before the door of a houſe for the ſame 

reaſon.— Some have aſſerted that if the portico be incloſed, in ſuch a 

manner, that when the front door is ſhut, a perſon may be faid to be 

in the houſe, the ſwearer by entering ſuch portico violates his vow, 

it being cuſtomary for perſons to reſide and fleep in ſuch a place.—If 

the {wearer alfo enter an an he is forſworn, becauſe that is de- 


* An Jwan is an open gallery or balcony, on the top of, or adjoining to, an houſe,—+ 
the roof of which is generally ſupported by peirs or pillars, for the benefit of the air, in the 


hot ſeaſon, 
figned 


Cuae. IV. Vows 


ſigned as an occaſional clings in the hot weather, and is a ſpecies of 
dwelling as much as a ſummer or winter reſidence. Some have con- 
ceived that this is the caſe only where the Rods has four walls, [that 
is, where it is a complete quadrangle: ] this diſtinction is made, be- 
cauſe thoſe buildings in Kogfa, and other parts of Arabia, are gene- 
rally ſo conſtructed; whereas, with us [that is, in Hindeftan and 
Perſia] they have commonly three walls only, being quite open in 
front, and therefore are not to be conſidered as a houſe.—Others, 
however, ſay that entering an {win is a violation of the vow, 
whether it be conſtructed of three walls, or of four; and this is ap- 
proved. | 


Ir a perſon ſwear that he will not enter into a place, that is, 
into a Serai, and he afterwards enter a place which is deſolate and in 
ruins, he is not forſworn: but if a perſon ſwear that he will not 
enter ſuch a place,” the place being then in a good and habitable 
ſtate, and he ſhould enter it after it had fallen to ruin, and been laid 
level with the plain, he is forſworn, becauſe the term Daar, among 
both the Arabs and Perſians, means any particular place, as with them 
it is common to ſay © ſuch a Daar is peopled,” —or ** ſuch a Daar is 
% deſolate, (that is, abandoned;”) now an edifice is the deſcription of the 
term Daar, and this deſcription is regarded in the n of the above 
caſes, but not in the laſt. | 

Ir a man take an oath, ſaying I will not enter into this Daar ;” 
and the ſaid place ſhould afterwards become ruined and deſolate, and 
ſhould again be rebuilt, or repaired, and the ſwearer ſhould after that 
enter it, he is forſworn, according to what was before obſerved, that 
the appellation Daar ſtill continues to be applied to the place, after 


the deſtruction of the edifice which ſtood upon it: but if this place, 


after having been ruined and deſolate, ſhould be rebuilt as a m9/que, 
bath, or dwelling-houſe, and the ſwearer ſhould, after that, enter at, 
he is not forſworn, becauſe in any of theſe caſes the term Daar is no 
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longer applied to the place, as as it is then called by another name, ſuch 


as moſque, and ſo forth: and the ſame rule holds where this perſon 
enters that place after the deſtruction of ſuch mo/qwe, bath, or other 
public building, as may in the interim have been erected there, be- 
cauſe the place will not recover its original name after ſuch de- 
ſtruction. 


Ir a man ſwear © he will not enter ſuch a dwelling-houſe, and 
he ſhould enter therein after it had been deſtroyed or become deſolate, 
he is not forſworn ; becauſe the term dwe/linghouſe is abrogated, as no 
perſon then dwells in it ; whereas, if the roof only ſhould have fallen 
in, and the walls remain, and he were then to enter it, he would be 
forſworn, becauſe it is ſtilt conſidered as habitable, and the place does 
not loſe its appellation of a wellingbouſe | Bait] from that circumſtance, 
Fn the ſame manner, he is not forſworn where, the houſe having been 
deſtroyed and laid level with the plain, another houſe is built upon the 
tame ſpot, and he then enters this houſe, —becauſe the term dwelling- 
houſe, as applied to the former houſe, was rendered inapplicable by the 
circumſtance of its ruin. | | 


Ir a man ſwear that he will not enter a certain houſe, and he 
afterwards go on the top of the houſe, from the oui, he is for- 
ſworn, . becauſe the roof is a part of the houſe. Some have faid that, 
with uc, he is not forſworn.— In the ſame manner, he is forſworn if 
he enter the portico only of the houſe ſpecified in the vow. The com- 
piler of the Heddya obſerves that this caſe admits of a diſtinction: thus, 
if the portico be ſuch as that, if the door be ſhut, it forms a part of the 
houſe, and it be covered in, he is forſworn, but if otherwiſe, he is not 
forſworn.—If he ſtand under the arch of the doorway he is alſo for- 
ſworn, provided the arch be ſo conſtructed as that when the door is 


ſhut it becomes included as a part of the houſe; but if the arch be ſo 
fituated as that, after ſhutting the door, it is not included as a part of 


the dwellin g: he is not forſworn,. becauſe the door is deſigned as a pro- 
| | tection 
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tection to the houſe; fo that whenever the archway is not, by ſhutting 
the door, included as a part of the houſe, but is without the door, it 
is evident that it is not included 1 in the houſe. 1 


I,x a man ſhould ſwear I will not enter into this houſe,” and it 
ſhould ſo be that he is in the ſaid houſe at the time of ſwearing thus, 
he is not forſworn by ſitting down in that houſe, nor unleſs he go out 
of the houſe, and again enter it. This is upon a favourable conſtruc- 
tion. Analogy would ſuggeſt that the vower is forſworn, becauſe the 


effect of the commencement of the act and of its continuance is one and 


the ſame; and as he would be forſworn by the commencement of the act, 
ſo he is by its continuance: but the more favourable conſtruction is that, 
admitting the effect of the commencement and the continuance to be the 
fame, yet this can only be where the act is of ſuch a nature as to be 
-capable of continuance, which the entrance into a place does not al- 
low, as the word entrance ſimply implies paſling from without to 
within. | 


Ir a perſon ſwear that he will not put on a particular garment,” 
and ſhould happen to have the ſaid garment upon him at the very time 


Caſe of vous 
reſpecting ab- 
ſtinence from 
a thing in 
which the 
vower is at 
preſent en- 


gaged. 


of his ſo ſwearing, and ſhould forthwith take it off, he is not forſworn. 


And ſo alſo a perſon riding upon a mule [or other beaſt] if he takes an 
oath, ſaying I will not ride upon this animal, and ſhould forth- 
with alight, he is not forſworn. In the ſame manner, a perſon re- 
ſiding in a houſe, if he ſwear that he will not live in this houſe,” 
and thereupon begin to remove out of it, he is not forſworn.—Zifer 
maintains, however, that the ſwearer, in the laſt of theſe inſtances, 
is forſworn, as the circumſtance upon which the violation of his vow 
is ſuſpended, (namely, his reſidence in the houſe,) does already exiſt, 
however ſhort the time may be. Our doctors argue that a vow is im- 


poſed with a view to the fulfilment of it, and therefore, that in the 


preſent inſtance, ſuch a ſpace of time as admits of the fulfilment muſt 
be excepted from the vow ; and hence, if the ſwearer make any delay, 


he 
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he is forſworn, becauſe ſuch acts as are here mentioned are capable of 
continuance, as a man may, With propriety, ſay ** I rode a whole 
* day,” or I wore ſuch a robe for a day: contrary to the act of 
entrance; as a man could not ſay I entered for a day: and the poſ- 
ſibility of continuance in ſuch acts being thus proved, it follows that 
the effect of the commencement and the continuance is one and the 
ſame: but if the ſwearer ſhould here purely intend the commencement 
of the act, and ſay that his deſign was to vow that he would not 
ride again,” (for inſtance,) his declaration is to be credited, as his 
words admit of that conſtruction. 

Ir a man make a vow, ſaying ** I will not reſide in this houſe,” 
and he ſhould himſelf leave the houſe, his family and effects ſtill re- 
maining 1n it, although he may have no intention of returning to re- 
ſide there, yet he is forſworn, becauſe he is ſtill ſuppoſed to be an in- 
habitant of that houſe, from the circumſtance of his family and effects 
continuing therein; as merchants, who reſide in the Bazdrs, [that is, 
have /hops there,] ſay, notwithſtanding, ** they refide in ſuch a ftreet,” 
meaning he refidence of their families. 


IF a man make a vow, ſaying I will not reſide in this city,” 
and he go forth from it, reſolving not to return thither, although his 
family ſhould ſtill continue to reſide there, yet he is not forſworn, 
and his obſervance of the vow does not depend upon his carrying his 
family and effects out of that city, according to what is recorded from 


| Aboo Yooſaf, becauſe (contrary to the preceding caſe) he is then no 


longer conſidered as an inhabitant thereof in the cuſtomary accepta- 
tion: and a village is (in the Rawdyer Saheeh) declared to be the ſame 
as a city, with reſpect to this rule.—Haneefa obſerves, upon the pre- 
ceding caſe, that the removal of the whole of the effects from the 
houſe is neceſſary, inſomuch that if even a /ing/e nail of the vower's 
property be left therein, he is forſworn,—becauſe, as his refidence in 


that houſe was underſtood from the whole of his effects being there, 
ſo 
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ſo will it ſtill be underſtood whilſt any part of there! remains therein, 
Aboo Yooſaf alleges that the removal of a principal part of them is ſuf- 
ficient, becauſe the removal of the whole is ſometimes impracticable. 
Mohammed ſays that the removal of ſuch quantity only is neceſſary, 
as might be ſufficient for houſekeeping, becauſe any thing beyond 
that is not of a refidentiary nature; and the learned have agreed that 
this is the moſt laudable diſtinction.— It is here requiſite that the 
ſwearer remove to another houſe, without delay, in order that he may 
obſerve his vow; for if he ſhould not remove into another houſe, but 
into the free? or a moſque, the learned in the law ſay that he does 
not fulfil his vow; the reaſon of which is that if a perſon were to re- 
move out of a city with his family, fo long as he does not fix upon 
another place of abode, his firſt reſidence remains with reſpect to 
prayer *; whence, if he return to his former abode, he is ſtill ac- 
counted an inhabitant z and the ſame holds good in the preſent 
caſe. | 


. 


of Vows reſpectin g various Acliont; ſuch as vin going, 
riding, and fo forth. 


Ir a man ſwear that he will not go out of the moſque, and after- 


wards defire another to carry him forth from it, and the other do ſo, 


he is forſworn, becauſe an act performed by the direction of any per- 


* That is, he is ſuppoſed to be included in the public prayers offered up in the bees 


for the welfare of that city and its inhabitants. | 
I | fon 
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ſon is attributed to the director, and it is here, therefore, the ſame as 


if he had mounted a beaſt, and rode out upon it: but if another perſon 
were to carry him out of the moſque by compulſion, he is not forſworn, 
becauſe the act of a perſon compelling cannot be attributed to the per- 
ſon who is forcibly compelled, as he gave no direction in 1t.—If, more- 
over, a perſon ſhould carry out the ſwearer wth his will, but without 
his direction, he is not forſworn, (according to the Rawdyet Saheeh,) 
becauſe his removal cannot here be eſtabliſhed, as it can only be ſo by 
the circumſtance of his directing or deſiring it, and not by his wil? 
alone; and his deſire or direction do not appear. | 


Ir a man ſwear that he will not go forth [from his houſe] except to 
a funeral, and he afterwards go to attend the funeral, and ſome other 
buſineſs ſhould then occur to him, and he go upon that buſineſs, he is 
not forſworn, becauſe the act of going to the funeral was excepted 
from his vow, and his motions after that are not forthgoings, as by 


going forth is underſtood removing from the igſide of a houſe to the 
outſide. 


. \ 


Ir a man ſwear, ſaying 4 will not go forth towards Mecca, 
and he afterwards go forth with a deſign of going to Mecca, and re- 
turn, he is forſworn; becauſe his going forth with a deſign of going 


to Mecca (which is the condition) is here found, fince, by going forth 


is underſtood removal from the ig of the houſe to without, which 
has here occurred. But if he ſhould have ſworn, ſaying I will not 
& come to Mecca,” and he afterwards go towards Mecca, and return, 
he is not forſworn, nor until ſuch time as he actually enters Mecca, 
becauſe coming implies arriving, and that has not taken place. If a 
man ſwear alſo ** that he will not go towards Mecca,” ſome lawyers 
ſay that the caſe will be the ſame as this laſt recited, whilſt others aſ- 
ſert that it correſponds with the preceding caſe; this laſt, however, is 
the more approved doctrine, becauſe Fou implies removal, and arrryal 
is not neceſſary to conſtitute removal. toe oc 
{4 IF 
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Ix a man make a vow that © he will go to Mecca, and he ſhould An undeter- 


hob: go to Mecca during his life, he is forſworn: but he will not be E 
accounted forſworn until after his death, becauſe whilſt * remains ph ve 


until the 


e er rb s R „Leeni ötri g ot zu death of the 


| vower. 
, g 24 : 


1 4 ü cnilts a vow, ſaying to his wits if you __ out Wed 4 nc 
„ by my permiſſion, you are divorced,“ and he ſhould afterwards of prevention 
once grant ſuch permiſſion, and the woman go out accordingly, and 
ſhe ſhould again go out without her huſband's permiſſion; the conſe- 
quence of his vow is incurred, (that is, the woman becomes divorced,) 
becauſe permiſſion is requiſite each time that ſhe goes out, as he has 
excepted from his vow the act of her going out 41th his permiſſion, 
and any other act of going out beyond that is included in the inhibi- 
tion, wherefore the conſequence is induced by her going forth without 
his permiſſion.—If the vower explain, ſaying I intended one per- 
miſſion only,” his declaration is to be credited in a religious view, 
but not in point of lau, becauſe, although his words, as above, are 
capable of this conſtruction, 3 it is — to their . 
tendency. 1 art 0 | 


Ir a woman be deſirous of going out, and her huſband ſay © if Caſe of a 
+ you go out, you are divorced, and the thereupon ſit down, and ju, bor 


afterwards go out, the conſequence is not induced, — that is, divorce fande in 

does not take place:—and fo alſo, if a man be deſirous of beating his ſome a" 

ſlave; and another vow ** if you beat him, ſuch an one my ſlave is on. 

free, and the man, deſiſting only for a momentary ſpace, beat his 

{lave, the ſlave of the other perſon does not become free. The reaſon 

of this is that the deſign of the ſpeaker in what he vows is'to prevent 

that going forth of the woman, or that which'(according to what then 

appears) the woman or the'maſter is intent upon doing, and of courſe 

the vow is reſtricted to that beating, or that going forth, as the 

foundation of vow reſts upon what appears at the particular criſis.— 

This ſpecies of vow is termed 'Yameen Fowr, or a ſudden vow : 
Vol., I. Uuu and 
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and Hanegſa is the firſt who makes any mention of this kind of vow ; 
for previouſly vows were deſcribed as of two ſpecies, one! general, 
(as where a man fays ** I will not do ſo, ) and the other reftrifed, 
(as where a man ſays I will not do ſo this day: but Hanegſa de- 
duced from theſe a third, ſaying the third ſort is that which is gene- 
<« ral with reſpe& to the words, but reſtricted with reſpect to the 


, 0 it _— 


Ir a man invite another to, ſit down and eat breakfaſt with him, and 
the other make a vow, ſaying if I eat breakfaſt my ſlave is free,” 
and he ſhould then proceed to his own houſe, and there eat his break - 
faſt, he does not incur the penalty of his vow, becauſe what he ſaid, 
as being an anſwer, relates ſolely, to the ſpeech of the other perſon, 
and is therefore conſtrued as regarding that breakfaſt to which the 
other had invited him. But if the perſon thus invited were to anſwer 
« if I eat breakfaſt this day my ſlave is free, upon his breakfaſting 
either there or elſewhere at any time during that day the penalty is in- 
curred, becauſe here he has ſuperadded to his reply the expreſſion, 
* this day,” and hence what he has faid is rendered a ſeparate ſentence 
and not a reply, 


Ir a man ſwear that he will not ride upon the beaſt of any other 
perſon, and he ſhould afterwards ride upon a horſe, the property of 
one of his ſlaves, who is a Mazoon, he is not forſworn, (according to 
Haneefa,) whether ſuch Mazoon be involved in debt or not *.—If the 
Mazoon, however, ſhould be very much involved in debt, the vower 
is forſworn, although he ſhould not intend it, as the maſter, in ſuch 
caſe, is not held (by Haneefa) to be poſſeſſed of any property in the 
animal, If, on the contrary, the debts of the Mazoon be of trifling 
conſequence only, or if he ſhould not be in debt at all, the maſter is 
not forſworn, where he does not. intend it, becauſe in either caſe, he 


* Becauſe all the effects of his ſlave are virtually his own property provided the ſlave 


be not involved in debt. ; 
1S 
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is himſelf the virtual proprietor of the animal :—but the animal is held 
to belong to the Maxon, both in the eye of the law, and alſo by com- 


mon uſage, and hence concerning his belonging to the maſter there is 


no doubt; wherefore his intention in the act is requiſite. Aboo Yoo/aof 
ſays that he is not forſworn in any of thoſe caſes, unleſs he be ſo inten· 
tonally, becauſe whether the animal be the property of the maſter or 
not is dubious. Mohammed, on the other hand, ſays that be is for- 
ſworn, although he be ſo unintentionally, ſince the animal is his pro- 
perty, as the two diſciples hold that debt is in Wan e to 
a ſlave wy the ne of * maſter. | | 


CHAP. v. 
Of Yows with reſpect to Eating or Drinking. 


Ir a perſon ſwear that ** he will. not eat of ſuch a date-tree,” his 
vow relates to the fruit of that tree only, becauſe he has referred his 
vow to a thing which is not eatab/e, namely, the tree; where- 
fore his vow 1s metaphorically taken to regard the article which 
is the product of the tree, namely, the dates; and the ſubject admits 


Vows with 
reſpect to eat · 
ing dates. 


the metaphor, as the date-tree is the cauſe of that article exiſting.—— 


But it is a condition that the dates do not undergo any change by a new 
operation; for if he were to drink a Nabbeeza (or infuſion) prepared 


from theſe dates, or juice expreſſed from chem, Jet he un not be 


forſworn. 
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by eating that Tipe, he is not forſworn ; and ſo alſo, if he ſhould ſwear that he will 
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Ix a man ſwear that he will not eat of thoſe Bos, [half ripe 
dates,] and ſhould afterwards eat of them when they have become 


thing when it «cc, not eat of thoſe Ritbs, [ ripe dates, ] „% nor drink of this milk, 


has acquired 


a new de- 


ſcription, 


or denomina- 


tion, 


and he afterwards eat of theſe mixed together, after the Riths ſhall 
have become me/low, and the milk coagulated; becauſe the deſcription 
of half ripe or of ripe is the motive'of the vow, and thoſe deſcriptions 
are no longer applicable; and in the ſame manner, the milk being in the 
ſtate of mill is the motive of the vow, wherefore the vow is taken re- 
ſpecting it in that fate; milk, moreover, is ranked among eatables, 
wherefore, by mili is not underſtood any thing which may be produced 
from it.— It is otherwiſe where a man vows that he will not con- 
e verſe with ſuch an infant, or with ſuch a youth, and he con- 
verſes with the infant aſter he becomes a man, or with the youth after 
he has become aged, — for here he is forſworn; becauſe refraining from 
converſe with a Muſſulman is forbidden by the law, whether ſuch 
Muſſulman be an infant or a youth; hence the deſcriptions of in- 
fancy or adoleſcence are not regarded, in the eye of the law, as motives 
of the vow ; conſequently the vow is underſtood to reſpect ſucb a perſon; 
and the vower is accordingly forſworn if he converſe with that perſon 
after he arrives at years of maturity. 


Ir a perſon ſwear that he will not eat of ſuch a kid,” and he 
ſhould eat thereof after the ſaid kid ſhall have become a goat, he is 
forſworn, becauſe the deſcription of id, in ſuch an animal, is not the 
motive of the vow, fince a perſon who avoids eating the fleſh of id; 
ſtill more avoids cating the fleſh of goats. 


IF a man make a vow that " «he wil not eat Booſrs,” (unripe 
dates,) and ſhould afterwards eat Ribs, (ripe dates,) he will not be 


forſworn, becauſe Rizbs are not Booſss. 


Ir 
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Ir a perſon make a vow. that ( he will not eat Rizbs or Boojrs,” 

and he ſhould afterwards eat Mozennibs, (dates which are beginning to 
ripen,) he is forſworn according to Haneefa.—The two diſciples ſay 
that he is not forſworn by eating Boo/r-Mozennibs,.in a caſe where he 
may have ſworn not to eat Rytbs; neither does he violate his 
vow by eating R:#b+Mozennibs, in a caſe where he has made 
a vow againſt eating Booſrs; becauſe Ritb-Mozennibs are termed 
Ritbs, and Booſr-Mozennibs are termed Bos. Thus it is the 


fame as if a man were to make a vow with reſpect to byying;—that is, 
if a man were to ſwear that he will not this day buy Ritbs, (or ripe 


dates,) and he ſhould afterwards on that ſame day purchaſe Mozennibs, 
(or half ripe dates,) he is not forſworn; and ſo in this caſe likewiſe. — 
The argument of Haneefa on this point is that Rizb-Mozennibs are ſuch 


as rather incline to Bois, and Booſr- Mozennibs are the reverſe, (that 


is, ſuch as rather approach to Ritbs,) wherefore eating either of thoſe 
is eating Bois or Rztbs, and the vow regards one or other of them: 
contrary to the caſe of buymg, as the buying relates to every ſpecies, 
wherefore the inferior ſpecies is a dependant of the ſuperior. 


Is a man vow that © he will not þuy any ripe dates,” and he 
ſhould afterwards purchaſe a cluſter of unripe dates, among which 
there may chance to be ſome ripe, he is not forſworn ; becauſe the 
purchaſe relates to the whole, and the /ma/ler quantity is a dependant 
of the greater: but if the vow were made with reſpect to eating, he 
is forſworn ; becauſe the cating of them relates to from time to time, 
wherefore the vow regards every one of them. This caſe is therefore the 
ſame as if a man were to vow that he would not purchaſe any barley, 
and he ſhould afterwards buy wheat, having among it ſome grains of 
barky, in which caſe he is not forſworn :—but if he ſhould vow that 
he would not eat any barley, and he ſhould afterwards eat wheat, 
among which are ſome "_ of 1 he is forſworn, for the reaſon 
here ſtated. 


Ix a man vow that he will not eat fleſh, „ and he ſhould * 
wards 
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wards eat the fleſh of fiſh, he is not forſworn, vn a favourable con- 
ſtruction of the law.—Analogy would ſuggeſt that he is forſworn, 
becauſe the meat of fiſh is termed eb, and fo it is denominated in the 
Koran: but the reaſon for the more favourable conſtruction of the law 
is that the meat of fiſh is only termed fleſh metaphorically, as fleſh is 
produced from blood, and there is no blood in 5%, on account of their 
inhabiting the water. If the vower, on the contrary, were to eat of the 
fleſh of a hog or a man, he would be forſworn; becauſe that is actually 


fleſh, although the uſe of it bs forbidden, and a vow is ſometimes made 


with reſpect to forbidden things: and in like manner he is forſworn if he 
were to eat of the liver or the paunch of any animal, becauſe that is in 
reality fe/h, as being produced from bod, and is, moreover, uſed in 
the ſame manner as fleſh. Some ſay that, in our times; the vower is 
not forſworn by eating of liver or paunch, as theſe articles are not 


among us accounted b. 


Ir a perſon ſwear that he will not eat or buy fat,” (that is, ral. 
low,) he is not forſworn by eating or purchaſing fat, unleſs it be the fat 
or tallow of the be/ly.,—The two diſciples allege that the ſwearer would 
violate his vow by purchaſing or eating the fat of the bac#; becauſe 
the peculiar quality of tallow, which is melting in the fire, exiſts in 
this ſpecies, as well as in that of the belly. The argument of Haneefa 
is that the fat of the back is in reality leb, as being produced from 
blood; and it is, moreover, uſed as fleſh, and thence the fleth derives 
its value and goodneſs; for which reaſon a perſon eating it would vio- 
late his vow, where he had ſworn not to eat fe, and is not forſworn 
by ſelling the fat of the back, where he had ſworn that he would 
„ not ſell fat.” Some allege that this difference ſubſiſts only where 
the vower has ſworn concerning fat, but not where he has ſworn 
concerning zallow, as that is never uſed in the way of Head. 


Ir a man make a vow that he will neither eat nor buy fleſh or 
fat,“ and he ſhould afterwards either eat or purchaſe the fat tail of 
a ſheep, yet he is not forſworn ; becauſe this part is altogether diſtinct 

from 
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from both fleſn and fat, as not bring uſed forthe fra purpoſe x the 
of them. | 


Ir a man ſwear that * he will not eat of this wheat,” he does not 
violate his vow, unleſs he chew it; and if he ſhould eat bread made 
of the wheat, he is not forſworn, according to Haneefa.—The two 
diſciples maintain that by eating the ſaid bread he is forſworn, ſince 
by the terms of the vow is alſo underſtood wheaten bread, according to 
common uſage.— The argument of Haneefa is that, the eating of 
wheat is a thing actually practiſed, as men eat wheat boiled and dreſſ- 
ed in other modes, and the literal acceptation muſt (according to his 
tenets) always be preferred to the metaphorical, although that be ſanc- 
tioned by cuſtom.— If the ſwearer ſhould chew the wheat, the two 
diſciples coincide in opinion with our doctors, that he is forſworn ; 
and this is approved, ſince the eating of the wheat comprehends the 
chewing of it, in the common form of Metonymy, as where a man 
vows that he will not et hit foot in the houſe of ſuch a perſon, and 
afterwards enters that houſe, in which caſe he is forſworn, whether 
he rides into the houſe, or goes in on foot. 


Ir a man make a vow, faying ** 1 will not eat of this flour,” and 
he ſhould afterwards eat bread made thereof, he is forſworn ; becauſe 
flour is not eaten in its ſimple ſtate, and hence it is conſtrued to mean 
ſuch articles of food as are prepared from it.—lIf, on the contrary, he 
were to eat the actual flour, he is not forſworn; and this is approved; 
becauſe here it is certain that the words were intended in their meta- 
nymical ſenſe, and with that ſenſe the eating of flour in its ſimple 
ſtate does not accord. 


Ir a perſon ſwear that “ he will not eat bread,” by this is to be 
underſtood, ſuch bread as is commonly eaten in that place; and this 
is, in general, either wheaten or barley bread, one or other of which 


is almoſt univerſally uſed. If, alſo, the {wearer ſhould eat walnut or 
4 almond 


520 


VOS. S. Boon VI. 


almund bread in Trat“ he i is not forſworn; becauſe ſuch bread is not 
common in that region; whereas, if he were to eat ſuch bread in 
Tabriſtan +, or any other e where it is the uſual A he would 
violate his vow. 3 gd EN S730 


Ix a perſon ſwear that he will not eat Shawd,” (or few,) then 
the oath relates to the Fe/b of the ſtew, and not to the vegetables or 
eggs that may be-mixed with it ; becauſe the term Shawd means the 
meat of the ſtew, and is therefore to be conſtrued in its /itera/ meanin g. 


. unleſs where the ſwearer may have intended by the word Shawd to + 


expreſs and include the abovementioned articles alſo, when the ab- 
ſtinence ought to be conformable to the intention. : 


Ir a perſon ſwear that he will not eat Tabbeeth, (or boiled 


- meat,) his vow reſpects bor/ed fleſh f. This proceeds upon a favourable 


conſtruCtion of the law, according to general uſage; and the ground of 
it is, that the aureſtricted ſenſe of Tabbeekh cannot be admitted, on ac- 


count that this would preclude the vower from the uſe both of food 


and of medicine, which is not his defign. The term Tabbeekh, there- 
fore, is here conſtrued to mean the particular thing uſuaily underſtood 
by it, (namely, fe/h cooked in water,) unleſs where the intention of the 
vower may have extended farther, as if he were to declare that he 
meant thereby every /pectes of boiled proviſions, for here his declara- 
tion is to be credited, ſince this is a violence to himſelf, and a man is 
empowered to inflict penalties upon ſhimſelf. If moreover, in this 
caſe, the vower were to ſup of the broth of fleſh-meat he is for- 
ſworn, becauſe it partakes of the quality of fleſh, and broth is alſo 


* A diviſion of Perſia: the ancient Chaldea. 
+ A province in upper Perſia: the ancient Hyrcania. 
t Tadbeekh literally means boiled; in common uſage it ſignifies boiled fleſh ; but accord- 


iog to its literal meaning, the term might equally well be applied to any other food, —This 


whole caſe turns upon the expreſs and generally accepted meaning of the word. 
s termed 


' 
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termed Tabbeekh, wherefore he would be forſworn, „ as — | 


eaten 7. abbeekh. +77 


Ir a perſons vow that © he will not eat any Ris,” ſhead,] by this 


is to be underſtood the head of an animal, as uſually prepared for 
cookery,” and expoſed to ſale.— It is written in the Fama Sagheer, that 


if a perſon ſwear that he will not eat Ras, by this is underſtood the 


heads of cows, bullocks, and goats, according to Haneefa ;—but that 


the two diſciples hold it reſtrifted to the heads of goats. This diverſity 


of opinion, however, ariſes ſolely from the difference of times; for in 
the time of Hanegſa the word Rat was uſed to expreſs the heads of 
both kinds; but in the time of the two diſciples, the heads of goats 
only; and in our times, decrees are iſſued according to whatever may 


be cuſtomary in conformity with general uſage, as is mentioned in 
the abrid 3 of Kadooree. 


Ir a perſon vow that he will not eat Fatiba *, and he ſhould 
afterwards eat of oranges, citrons, dates, pomegranates, or cucumbers, 
he is not forſworn ; but if he ſhould eat apples, melons, 'or apricots, 
he violates his vow.— This is according to Haneefa.—The two diſ- 
ciples ſay that he is alſo forſworn, if he eat oranges, dates, or citrons. 
In ſhort, F4&:ha is a term uſed to expreſs things introduced as a deli- 
cacy before or after meals, (that is, ſuch things as are indulged in as a 
delicacy over and above the common food;) and it is the ſame whether 
the fruit of which it is compoſed be dried, or in the natural ſtate, pro- 
vided it be thus indulged in, in both ways, (for the vower would not 
be forſworn by eating dried melons, which it is not common to uſe as 
a ſuperfluous delicacy,) and this is the caſe with apples, melons, and 
apricots, wherefore he would be forſworn by eating them; but it is 


* Fiakiha is ſaid, in the lexicons, to mean fruit; it in reality means any ſuperſlu ous 


delicacy which does not come under the denomination of food, aad this generally co nſiſts 
of fruit. 
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not the caſe with cucumbers and citrons, as theſe are corifidered 


merely as vegetables in buying and ſelling, and alſo in eating in buy- 
ing and ſelling, as they are ſold by green- ſellers; and in eating, as they 
are, at the time of meals, ſet along with other vegetables; -wherefore 
the vower is not forſworn by eating cucumbers or citrons. With re- 
ſpect, however, to otanges, dates, and citrons, there is a difference 
of opinion, as above mentioned ;—for the two diſciples maintain that 
by eating of thoſe the vower is forſworn, as the deſcription of Fikiha 
is applicable to them, ſince they are the moſt rare of all delicacies, 
and a higher treat than any other: but he is not forſworn, according 
to Haneefa, becauſe oranges and dates are eaten as food, and men eat 
citrons alſo as a medicine; wherefore the deſcription of Fikha is in- 
complete, ſince they are uſed for the ſupport of life; and N it is 
that when dried they are uſed in cookery. 


Ir a perſon vow that he will not eat Idam, by this is to be un- 
derſtood any thing which is uſually eaten in bread; thus Kabobs are 
not conſidered as dim, whereas ſalt is ſuppoſed to come under this de- 
nomination.— This is according to Hanegfa and Aboo Yooſaf: but Imin 


Mohammed ſays that whatever is moſt commonly eaten along with 


bread is to be regarded as 1dim, (and there is alſo an opinion recorded 
from Aboo Yooſaf to this effe&t,) becauſe /d&m is derived from Mowd- 
demit, or congentality, and ſuch articles are uſually eaten with bread 
as are agreeable and congenial thereto, ſuch as fimple fleſh, fowls, and 
ſo forth.—The argument of Haneefa herein is that /d4m implies that 


Which is eaten as a dependant, and dependancy is actually found in a 


caſe of admixture where it ſtands in the place of bread ; and it virtu- 
ally exiſts where the article uſed is of ſuch a nature as never to be eaten 
alone. With reſpect to what Aboo Yoo/af alleges of Idim being derived 
from Mowddemit, or congeniality, it may be replied that ſuch conge- 
niality is completely found in admixture :—and vinegar, or other ſimi- 
lar fluids, are never eaten alone, but mixed with bread or other food; 
and ſalt, alſo, is not uſually eaten . and it moreover is liable to 

melt; 
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melt; wherefore it is a dependant: (contrary to the caſe of eb, and 
other correſponding ſubſtances, ,which are frequently eaten alone: 
and hence, by cating theſe, the vower is not forſworn, unleſs where 


he intends ſuch articles in his vow, for this is a violence to | ir ſelf, 


and a man is empowered to inflict penalties upon himſelf. It is to be 
obſerved that oranges and dates are not conſidered as 1ddm: this is ap- 
proved. | 


Ir a perſon make a vow that ** he will not eat Ghadd,” [ dinner,] 


by this is underſtood eating at any time from daybreak till noon; as by 


Aſha, ¶ ſupper, ] is underſtood what is eaten between meridian prayer 
and midnight, becauſe any time after the ſun's declination from the 
meridian- is the time of Aba. Some aflert that this was the diſtinc- 
tion among the ancients; but that with the moderns the time of Afba is 
from afternoon prayer ; and the morning meal is that which may be 
eaten between midnight and daybreak, becauſe the morning is from 
miduight until daybreak.— It is to be obſerved that where a perſon 
makes a vow againſt eating dinner or ſupper, a full and entire meal is 
to be underſtood of either, ſuch as is .cuſtomary ; this will, of courſe, 
be regulated by the uſual quantity of thoſe meals in different countries 
reſpectively; but, to violate the vow, more than half the uſual quan- 
tity muſt be eaten. 


Ir a man make a vow, faying © if 1 clothe myſelf, or eat, or 
„drink, my flave is free, and he ſhould explain his intention, in the 
firſt of theſe articles, to regard a particular kind of cloth only, his de- 
claration is not to be credited either with reſpect to a decree of the 
Kizee, or in a religious view; (and the ſame is to be obſerved with re- 
ſpe& to the two other articles of eating and drinking;) becauſe inten- 
tion 1s not approved unleſs it be expreſſed, and the cloth, or ſo forth, 
are not mentioned in the vow.—If a man, alſo, were to make a vow, 
ſaying „ if T put on a robe, or eat food, or “ drink wine, —my 
flave is free, and he afterwards ſay that be meant this robe and 
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not that robe, or ſo forth, his declaration is not to be credited in point 
of law: but it is credited in a religious view, becauſe the words robe; 
food, and wine, are here mentioned; but yet an intention of di/cremi- 
nation with reſpect to them contradicts appearances, wherefore his de- 
declaration is not to be credited as far as regards a decree' of the 


Kizee . 


Ir a perſon were to make a vow that he would not drink out of 
e ſuch a fountain,” and afterwards lift water out of the fountain in 
a cup, and drink, he is not forſworn,—nor unleſs he lift it with his 
mouth, [that is, drink it without a veſſel,] in which cafe he would 
be forſworn. The two diſciples ſay he is forſworn if he drink it out of 
a cup, as this is the uſual mode of drinking. Hanegſa's arguments 
are deduced from the Arabic. | 


Ir a man make a vow, ſaying ** I will not drink of the water of 
© ſuch a fountain, and afterwards drink the water of the fountain 
out of a veſſel, he is forſworn, becauſe the water of the fountain, 
after being taken up and drank, is ſtill referred to the fountain, which 
is the condition; he is therefore forſworn, as much as if he were to 
drink water out of a ſtream which runs from the fountain: 


Ir a man make a vow, ſaying if I do not drink, this day, of 
© the water which is in this veſſel, my wife is divorced,” and it 
ſhould ſo happen that there is zo water in it, he is not forfworn ; and 
fo alſo (according to Haneefa and Mohammed) if there be water in the 
veſſel, and it ſhould chance to be ſpilled before the night of that day. 


That is, if a man, 1 * made ſuch a vow, were afterwards to perform any of the 
acts therein ſpecified, pleading that he made his vow under a reſtrictive intention, and that 
the articles he has eaten or drank, or the robe he has put on, were meant as exceptions there- 
from, the poſſibility of the truth of this declaration is to be admitted; but yet the Kazee 
(who can judge only from appearances) muſt decree the emancipation of the ſlave. 


* Aboo 
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Aboo Yooſaf ſays that he is forſworn, in either caſe, upon the cloſe of 
that day;—and the ſame difference of opinion ſubſiſts where a man 
makes a vow to Go, (that is, where he ſays by Gop I will drink 
* of the water which is in this cup this day;) for it is a rule with 
Aboo Yooſaf that the poſſibility of fulfilling the vow is not a condition, 
either of the obligation of the vow, or of its continuance; whereas, 
according to Haneefa and Mohammed, the poſſibility of fulfilment is a 
condition of the obligation of the vow, and alſo of its continuance, be- 
cauſe a vow 1s taken with a view to its accompliſhment, and it is there- 
fore requiſite that the accompliſhment be poſible and concervable, ſo as to 
be obligatory.— The argument of Abo Yooſaf is that although the ac- 
compliſhment of the vow be impoſſible, yet its ſubſtitute (namely, 
expiation) is poſſible, wherefore ſuch a vow may be lawfully taken, 


inaſmuch as it is the occaſion of expiation : but to this we reply that it 


is requiſite that the original act be practicable, ſo as to render the 
taking of the vow valid, fince, if the original act be impracticable, 
how can the vow be taken ſo as to give occaſion for a ſubſtitute ?— 


and hence it is that a Tameen Ghamoos, (or falſe oath made reſpecting 


a thing atready paſt,) cannot be taken in ſuch- a manner as to occaſion 
expiation.— If, moreover, in the caſe now under conſideration, the 


words this day”” ſhould not have been mentioned, but the vow be. 


general, as if the man had ſaid if I drink not of the water in this 
«« veſſel, my wife is divorced,” and there ſhould happen to be 20 
water in the veſſel, he is not forſworn, according to Haneefa and Mo- 
hammed: but with Aboo Togſa he is forſworn upon the inſtant.— But 
if there be water in the cup at the time of ſpeaking, and it be ſpilled 
before night, the vower is forſworn, according to all our doQors,— 
Aboo Yooſaf makes a diſtinction between an unreſtrifted and a reftirifted 
caſe; for he ſays that, in the reHricted caſe, the vower is forſworn 
after the day is cloſed ; but, in the unrefiriFed caſe, he is forſworn the 
inſtant he ceaſes from ſpeaking ; the reaſon of which diſtinction is that, 
as the ſpecification of a time is made for the purpoſe of extenſion, the 


act does not become abſolutely incumbent until the laſt inſtant of the 
time; and hence the vower is not forſworn until then; but in the une. 


reftrifled 
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reſtricled caſe, the fulfilment is incumbent on the inſtant the perſon 
cCcaſes from ſpeaking, which being impoſſible, the vower is forſworn 
on the inſtant.— Hanegſa and Imim Mohammed alſo make a diſtinction 
between the reſtricted and the unreſtricled cafe; for they ſay that where 
the vow is general, and there is water in the veſſel, and it happens to 
be ſpilled, the vower is forſworn; but not where the vow is re/tr:&ed; 
the reaſon of which diſtinction is that, in the unrefiriFedcaſe, the ful- 
filment is incumbent on the inſtant the perſon ceaſes from ſpeaking ; 
and the fulfilment being defeated, by the thing no longer remaining, re- 
ſpecting which the vow was taken, the vower is forſworn, becauſe the 
thing vowedis in this caſe defeated ſubſequently to the time when ful- 
. | Elen was incumbent; in the ſame manner as if the vower ſhould 
happen to die, and the water remain in the cup, in which caſe he 
would be forſworn: but, where the vow is reſtricted, the accompliſh- 
ment is not abſolutely incumbent, until the laſt inſtant of the time ſpe- 
cified ; but the accompliſhment is then impoſſible, becauſe the water, 
which was the ſubject of it, no longer remains; and where the ac- 
compliſhment is no longer poſſible, it is not incumbent ; wherefore 
the vow becomes null, as much as if there were no water Whatever in 
the veſſel. | : 


A vow made Ir a perſon make a vow, ſaying I will, by ſome means or other, 
a 4 e aſcend to heaven,” or I will, ſome how, convert this ſtone into 
Ned a ts Sold,“ this conſtitutes a vow s, and the vower is forthwith for- 
lated upon ſworn.—Zifer ſays that this does not conſtitute a vow, ſince aſcend- 
— ing to heaven, or turning ſtone into gold, are impracticable, in the 
uſual nature of things, and therefore are the ſame as things actually 
impoſſible.— The argument of our doctors is that the fulfilment is here 

actually praclicable, becauſe it certainly is poſſible to aſcend to heaven, 


as we know that the angels of Gop aſcend the ſkies: and in the ſame 


| * Arab. YoONAKIDO-ALnY AMEENO, the vow is contracted; that is to ſay, is valid in its 
| effect, and binding upon the vower. The expreſſion, as above, is preferred by the tranſlator, 
as being more familiar to an Engliſb reader. * 


4 manner 
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manner it is poſſible that a ſtone may be converted into gold by the 
Almighty exerting his power for that purpoſe : now the thing vowed 
being poſſible, the vow is contracted fo far as to give occaſion for expia- 
tion; and the vower is forthwith forſworn, becauſe of his inability, in 


in the ordinary nature of things, to execute the thing which he has 


undertaken; in the ſame manner as if a vower were to die before the 


accompliſhment of his vow, in which caſe he would be forſworn, al- 
though it be poſſible that he may yet be reſtored to life: contrary to 
the caſe of the veſſel of water, becauſe the drinking of the water under- 
taken to be drank is not poſſible in either of thoſe caſes, and therefore 


the vow is mull. 


C HAP. VII. 
Of Vous with reſpect to Speaking and Conver/ing. 


Ir a perſon make a vow, ſaying I will not ſpeak to ſuch an one,” 
and he ſhould afterwards ſpeak to that perſon while aſleep, from ſuch * 
a diſtance as may be within his hearing, he 1s forſworn ; becauſe he 
has ſpoken to that perſon, and the words have reached his ears; al- 
though, in conſequence of being aſleep, he may not have heard them, 
and it is therefore the ſame as if he had called to that perſon from a 
place within his hearing, and the perſon be not ſenſible of his addreſſing 
him through inattention.—In ſome paſſages of the Mabſoot it is ſaid 
that it is conditional to the violation of the vow that the perfon ſleep- 
ing be awaked by the words ſpoken; (and in this opinion our doctors 
concide;) becauſe, if he be not arvatened, it is the ſame as if the ſpeaker 
had 


. — 
g to 
uch a — 
is violated by 
ſpeaking to 
him within 
hearing diſ- 
tance, al- 
though he be 


aſleep. 
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had called to him from a place ſo diſtant as not to be within hearing, 
in which caſe he would not be forſworn, and ſo here likewiſe. 


Cafe inwhich Ip a man make a vow that he will not ſpeak to ſuch an orie 
of the vow 6 without his permiſſion,” and the perſon mentioned ſhould permit 


depends u | 
the meaning him to ſpeak accordingly, but the vower be not certified thereof 


ore terms until after he ſhall have ſpoken to him, he is forſworn; becauſe the 
term Ian [permiſſion] is derived from the word Az4n, which ſignifies 
indication; or it ſignifies a thing received by the ears, which can only 
be done by hearmg.—Aboo Yooſaf ſays that he is not forſworn, becauſe 
Ian ſignifies licence, which is fully underſtood by facit conſent alone; 
— that is, (like the ww///,) it does not depend upon any thing elſe : for 
inſtance, if one were to ſwear that he would not ſpeak to ſuch a 
«© perſon without his will,” and the perſon ſhould ww// his ſpeaking 
to him, but the vower be not certified thereof until after he has 
ſpoken, yet he is not forſworn, becauſe the ui is fully eſtabliſhed 
by the perſon being merely willing, and does not depend upon any 
thing elſe.—But to this we reply that the will is merely an act of the 
mind, whereas Tzx it not merely ſo, for the reaſons above ſtated. 


Cafe ey” "OS perſon make a vow, ſaying ** I will not ſpeak to ſuch an one 
againſt con- 


verſing with ** for a month, —it is to be underſtood from the time of making ſuch 
4 «© vow, becauſe if he were not to mention the words for a month, the 
vow would take place as a perpetual relinquiſhment of converſe with 

the perſon mentioned; the mention of 4 month, therefore, is for the 

purpoſe of excluding from the vow any thing beyond one month, and 

hence that which is connected with the vow muſt be included in the 

vow, from the argument of the ſtate in which it is pronounced, as 

being a ſtate of anger, ſince the reaſon for the obſervance of the vow 

is the anger which occurs to the vower at that inſtant, for which 

reaſon converſe with the perſon mentioned is prevented from that 

inſtant. It would be otherwiſe if a man ſhould fay ©* by Gop I will 

« faſt for a month, becauſe, if the words for a month” were not 


mentioned, 
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mentioned, yet the vow would not take place as inducing, a perpetual 
faſt;—the mention of a month, therefore, is merely for the purpoſe. 
of reſtricting the faſt to a month; and as the month is indefinite, and 
not e the n of i it is ok to the vower. 
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widde cont tab ee ſtated periods of devotion, he is not for- 7210097. 
ſworn; but if he ſhould, at any other time, read the Koran, he is — or 
forſworn. The ſame rule alſo holds with reſpect to the Ta/beeh , Tah- of filnce. 
lee , and Takbeer I; that is to ſay, if he repeat any of theſe at the 
ſtated time of prayer, he is not forſw yorn; but if he ſhould repeat them 
at any other time, he violates his vow. This proceeds upon a favour- 
able conſtruction. Analogy would ſuggeſt that the vower is forſworn 
in either caſe,” (and ſuch is the opinion of Sb,) becauſe reading the 
Koran, or repeating the Taſbeeh, and ſo forth, are all actual exertion 
of the ſpeaking faculty. The argument of our doctots is that prayer i 
does not come under the deſcription of ſpeech, either generally, ee 
the eonſtruction of the Law, the prophet having aid. — theſe prayers 
«© which I leach are not capable of being conſtrued as containing any of 
© the words of men.” — Some have ſaid that in our days the vower 
would not be forſworn, even at any ther time than the ſtated periods 
of prayer, becauſe the perfon who repeats thoſe things is is not ſaid to be 
Speaking, bet reciting ; and decrees 12 accordin _— 1.56 uo 
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Is may were t to fay & on the day (Yawn] upon which 1 [pea to 2 made 
cc ſuch an one, his wil 1 Is divorced 85 .this extends both to the day and '*peRing the 


\ 4667 day extends to 
1 2 the the night alſo | 
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* Calling upon the name * Gov in ip prayer by fail ” cakes A1 in 1 an 
ef Gon,” “. 790) nul aw 19 oo; 


+ Repeating the Kaima, or creed, 6e 'rutxe 18 100 G0 nur S * 1 
4 Magnifying Gop (in prayer) by ſaxing * ALLayoo AKI“ [God i is. the greateſt. ] 
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the night, becauſe the word day, where i it comes in context with a thing 
which is not a matter of continuance, means time generally; and as 
ſpeaking to a perſon is not a matter of continnance, by the word day, 
is to be here underſtood time in general. But if the ſwearer ſhould de- 


clare that his intention in the vow was confined to the day- time in 
particular, his declaration muſt be credited with the Kdzee, becauſe 


the term Jaum is uſed alſo in this ſenſe.—It is recorded from Abo 


Tooſaf that his declaration is not to be credited with the K4zee, as it is 
contradictory to general uſage. But if the vower ſhould, in the place 
of the word day, uſe the word night, by ſaying on the night [Lail] 
% on which I converſe, (and ſo forth,). by this is to be underſtood. 


night only, becauſe the poſitive meaning of the term Lai is night, in 


the ſame manner as the poſitive meaning of the term Nihar is day; but 


ho inſtance is known of Lai being uſed WY time generally. 


Ir a perſon ay « ifI ſpeak to Zeyd, unleſs a certain perſon come, 
4 his wife is divorced,” and he ſhould afterwards converſe with Zeyd, 
before the coming of the other perſon, he is forſworn,—but, if after, 
he 1s not forſworn.— In the ſame manner if the ſwearer were to 


expreſs himſelf, © if I ſpeak to Zeyd until ſuch an one * have 


« arrived,” or . unleſi by permiſſion of ſuch an one,” or © n 
the permiſſion of ſuch an one,” —* his Wife is Goren ” and 
he ſhould afterwards converſe with Z od, before the arrival, or before 
permiſſion obtained, of the other perſon, he is forſworn ;—but, if 
after, he is not forſworn; becauſe the arrival or permiſſion i is the ter- 
mination of the vow, which remains in force until the termination, 


but diſcontinues upon that taking place; and he cannot be forſworn 


after the vow is completed. In the caſe here ſtated, if the perſon 
named ſhould happen to die, the vow ceaſes: contrary to the opinjon 
of Aboo Yooſaf, for with him the vow does not drop, but the vower is 
forſworn if ever he ſhould ſpeak to Zeyd.—The argument of Heneefa 


no means efficient of divorce to the woman mentioned in it, dut is conſidered, with 
reſpecꝭ to ber, as. 2 vague and idle ſpeech, and in itſelf void, e 


an expiation on the part of the perſon pooking. 14 
and 
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and Mohammed is that the thing prohibited by the tenor of the N is 


converſation with Zeyd;, and this, by his death, being rendered im- 
poſlible, the vow drops of courſe: but with, A Toa/af the poſſihility 
is not a condition, whence upon che death of Zeyd the vom becomes 
I ,x a man make a vow, ſaying ** I will not ſpeak to the ſlave of 
_ <* ſuch a perſon, without intending any particular {laye,—or;- if he 
ſhould expreſs. his vow 5+: 1] will not ſpeak to the ub, or the 
friend of ſuch à perſon, and the perſon ſhould ſell his ſlave, ot 
repudiate his wife, or fall at enmity with his friend, and the vower 
afterwards converſe with. eithet of theſe, he is not ſorſworn, becauſe 
his vo is taken as regarding a circumſtance which has its exiſtence in 
a matter relative to the perſon named, whether that matter be rela» 
tion by right of property, as in the caſe of the Save ; or relation by can- 
nexion, as in the caſe of the wife, or the friend; aud when that mat- 
ter no longer remains, the vower cannot be forſw orn. The compiler 
of this work obſerves that what is here faid is taken from the Fama 


Sagheer; and other authorities agree with it, in reſpect to the relation 
by right of property: but in reſpect to the relation by connexion the 


vower would be forſworn, according to Mohammed, becauſe ſuch re- 
lation is purely of an indicative nature, and is not to be taken in a re- 
Arictiue ſenſe, fince the caſe admits the deſign of the vower to be a res - 


capable of being held an enemy, from injuries received, but not be- 
cauſe of the relation in which they ſtand to the perſon named; the 
continuance of that relation, therefore, is not a condition; and hence 
the effect is connected with the identical perſon of either, as in a Caſe 
of pompay reference ;— that is, if a perſon ſay I will not converſe 
with th:s friend, or with 7þis wife, of ſuch a perſon, and he ſhould 
converſe with them after the falling out with the friend, or the di- 
vorce of the wife, he is not forſworn; and ſo here alſo. The reaſon 
for what is recited in the Fania Sagberr is that it is poſſible that the 
b Yyy 2 deſign 


nunciation of converſation with thoſe: perſons, as either of them is 


A vow againſt 
converſing 
with a perſon 
deſcribed is 
(in relation 
to another) 
not violated 
by converſing 
with that per- 
ſon after the 
deſcription 
(with reſpect 
to the other) 
is done away- 
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defi gn of the vower may be to quit converſing with thoſe -periths on 
account of the relation” in which they ſtand to the perſon named, 


ä (whence he has not mentioned them with ariy pointed reference, and 


it is alſo poſſible that the defign may be merely to quit converſing with 
thoſe perſons ; thus a doubt exiſts, whether the relation be the motive 
to the vow or not; and ſuch being the caſe, the vower .is not for- 
ſworn by converſing with any of thoſe perſons after the diſſolution of 


: the relation in which they ſtood to the perſon named.—If,"m 0 reover, 
the man ſhould have made his vow with reſpect to a perfor particu- 


larly 6757 by faying' I will not converſe with 74:5 ſlave of ſuch 
an one, or th Wife; or © this friend, (and ſo forth,) and he 
ſhould tet with them after the ſlave ſhall have been /, or the 
wife divorced, or the friend at enmity, he is not forſworn in the caſe 
of the aue, but he would be ſo in the caſe of the d or the friend. 


This is the doctrine of Hanegſa and Aboo Yooſaf.— Mohammed ſays that 


he is forſworn in the caſe of the ſlave likewiſe; and ſuch alſo is the 
opinion of Zier. And if a man were to make a vow, ſaying I 
„ will not enter into his houſe of ſuch an one; or I will not ride 


upon this beaſt of ſuch an one, and he ſhould enter the houſe, or 


ride upon the beaſt, after the owner has diſpoſed of them, the ſame 
difference of opinion prevails among the doctors as is above ſtated 
The argument of Mohammed and Ziffer is that the mention of the re- 


lation of the ſlave to his owner is for the purpoſe of indication; but 


pointed reference is more forcible, in indication, than the relation 
which a thing bears to another, as that altogether obviates doubt; 
wherefore regard is had to pointed reference alone, and the mention of 
the relation is nugatory, in the ſame manner as in the caſe of the wife 


or the friend, The argument of Huneefa and Abu Nogſœ/ is that the 


moving cauſe of the vow, in the caſe of the ſlave, the houſe, or the 
animal, is ſome property which is to be found in the perſon to whom 
they have reference; becauſe the houſe or the animal are incapable of 
being of themſelves held in enmity; and ſo alſo the Have, as he does 
not ſtand i in a rank ſufficiently n to admit his being an object of 


enmity; 


c., m. %% WS. $33 


_ * 


enmity; wherefore the quitting from converſe with thoſe is on account 
of a property which is to be found in the proprietor of them; and hence 
the vow is reſtricted to the continuance of the right of the owner: con- 
trary to a caſe of relation by connexion, ſuch as the relation of the wife 
or the friend; as enmity and ſeparation from them may be the deſign, 

for which reaſon the mention of the relation in which they ſtand to the 
perſon named is merely for the purpoſe of indication; and it is evident wad 
that the- moving cauſe of the vow, with' reſpe& to them, is ſome pro- ]ñ 
perty which is to be found in themſebves, and not in the perſon to 
whom they have reference; becauſe they are mentioned- with a 
pointed reference: contrary to the caſe of the ſlave, the houſe, or 

the animal, as in thoſe caſes the thing mentioned is incapable of being 
of itſelf held in enmity, unleſs on account of ſome property to be 
found in the perſon 1 in reference to whom it is mentioned, namely the 
Proprietor. 1 | 


 # : 7 


Ts a man make a vow, ſaying ** I will not ſpeak to the owner of 
66 this turban,” and the owner of the turban ſhould afterwards ſell it, 
and the vower ſhould thereafter converſe with the ſaid perſon, he is 
forſworn; becauſe here the mention of the relation of the thing to the 
perſon i is purely for the purpoſe of indication, ſince men do not fall at 
variance with turbans; and hence it is the ſame as if he had ſpoken. 
with a pointed reference to the owner of it, by faying .** I will not 
* ſpeak to this owner of a turban * in which caſe he would be for- 
ſworn ; and ſo here likewiſe. 2 | 
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Is a perſon make a vow, 8 10 1 will not converſe with this Avow againft 
on youth, and he ſhould afterwards converſe with him when he has ar- ©" frets 
rived at an advanced age, he is forſworn ; becauſe the effect is connected en hay 


with the perſon mentioned; as a deſcriptive expreſſion is not neceſſary rering with 


to ſpecify a perſon who is preſent, and the deſcription of * cannot — 
be conſidered as the motive to the vow. 
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Vows reſpect - Iv a perſon make a vow, l 700 1 will not converſe with ſuch 


rn ae nk, & an one for a time,” [Hyne,}—or «« for a {pace of time,” [Zimdn,] 


ence to tas. hy theſe modes of expreſſing time is to be underſtood ſix months; be- 
cauſe Hyne ſometimes means a ſhort ſpace of time, and ſometimes 
forty. years; and it alſo is ſometimes uſed to expreſs a few months ;—and 
the ſpace of fix months is a medium between theſe extremes; where- 
fore, by the term Hyne is here to be underſtood fix months. The 
Principle-upon which this proceeds i is that a very /mall ſpace of time 
cannot be deſigned for.the prevention of converſation, as prevention may 
apply to a-/iztle ſpace of time, in common «ſage, wherefore in ſuch a 
caſe a vow is unneceſſary for prevention ; and a very long ſpace of time 
is not deſigned for prevention, as that ſtands as a perpetuity : more- 
over, if he had omitted all mention of time, by not introducing the 
word. Hyne, his vow would be taken as meaning to quit converſe with 
the perſon named for ever; but as he mentioned 7ime, it appears that 
his. deſign is not perpetual; ſince if it were ſo, he would have omitted 
the word Hyne, or have uſed the word Abd, [for ever ;] and ſuch 
being the caſe, it is aſcertained that his intention in the word Hyne is 
fix.months : —and ſo alſo of the word Zimdn, as that is uſed in the ſame 
| ſenſe with Hyne.—What is here advanced proceeds upon a ſuppoſition 
that the vower had no particular intention: but if he ſhould have in- 
tended to expreſs any particular ſpace of time, it is to be underſtood 
according to his intention, becauſe that is the literal meaning of the 
words aforeſaid *. 


Some grammatical deny here follows veſpecung the e hich: does 
not admit of an intelligible 1 ; 


Jy 
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| Ir a perſon make a vow in the following terms, ſaying I will 

*© not ſpeak to ſuch an one for days,” [Ay4m,]—by the word Aydm 
is to be underſtood three days: but if he ſhould uſe the reſtriffing ar- 
ticle, ſaying I will not converſe with ſuch an one for the days,” 
[-Al- Aydm,] by this is underſtood ten days, according to Haneefa,—and 
a week, according to the two diſciples. If the vower, alſo, were to 
| expreſs himſelf, I will not ſpeak to ſuch an one for months, [Shoo- 
hoor,] by this is underſtood ten months, according to Haneefa,—and a 
year, according to the two diſciples :—and if he ſhould vow, faying 
Will not converſe with him for weeks,” | Foomd, ] or © for years,” 
[Soonatine, by Foomll, (according to Hanegſa,) is underſtood ten 
weeks, —and by Soonatine ten years; but the two diſciples underſtand 
by either of theſe the the life of the ſwearer. The arguments here, 
on both ſides, are deduced from certain gratnmatical points in the 
Arabic. 


Ir a man make a vow with bend to' has ſlave, foying if you 
«© ſerve me for many days ¶ Aydmoon Kaſeeritoon] you ſhall become 
free, —by many days (according to Haneefa) is underſtood ten days, 
becauſe ten is the greateſt number comprehended in the term Aydm, 


hand, fay that by the words many days ate to be underſtood ſever 
days only, becauſe any thing beyond is an \exceſs,—Some have aſ- 
ſerted that if a man were to make this vow in the Perfan tongue, 
by many days is underſtood ſeuen, with all our doors; becauſe in the 
Perſian language there is no diffetenee between more than ten days, 
and 4ſt than ten, for men * * G 44d wah without capreſiing 
er 5d anatptS? | . 6 | 5 
E e Warn ; 4 7 


n YE OCONEE certain points of tad, in the Arabic 
language are four ſorts of plurals, of which one is termed a plural of paucity: ſome of the com- 
mentators ſuppoſe (with Haneefa) that this ſpecies of plural expreſſes any number up to ten, 
whilſt others maintain (with Mobammed) that the utmoſt number which can be expreſſed 
by it is ſeven, —In the Perfian language a noun is always expreſſed in the Antular when pre · 
ceded 1 5 plural numeral, although ie conſequently has a plural ſignihcation. 
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which is the plural of Yawm. — The two diſciples, on the other 
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CH AP. VIII. 


Of Vous in Manumiſſion and Divorce. 


Divorce vow- Ir a man fay to his wife ! “ whenever you bring forth x: child; 


ed on condi- 


tion of he you ſhall become divorced,” and ſhe ſhould afterwards be delivered 
_ 2 of a dead child, divorce takes you upon her;—and in the ſame man- 
R if a man ſay to his female ſlave ©* whenever you bring forth a 
child be till- Child, you ſhall become free, and ſhe ſhould afterwards be delivered 
ys of a dead child, ſhe becomes free ;—becauſe the condition, (namely 
childbearing) is fulfilled, as an infant, though ſtill-born, is yet actu- 
ally a child, and it is alſo termed a child by general uſage. Regard is 
; moreover had, in law, to ſuch a birth, whence it is that the Edit is 
| accompliſhed by it: and the diſcharge which follows the birth of a 

dead child is termed N 72 as well as that which follows the birth of 

a living child: and in the ſame manner the mother of ſuch a child, 


where ſhe happens to be a ſlave, and her owner b e d this 
child, nnn An- ali. 


N 1 a man ** to bis Gals ſlave * e you 16050 e a 
vour of achild * child, that child is free, and ſhe be afterwards delivered, firſt of 
that may Þe one child dead, and again of anotber child /ving, in this caſe the living 
male ſlave 


„ child alone is free, — that is to ſay, hat one is free, but no other who 
her firſt lle may be born afterwards,—This is the doctrine of Haneefa.—The two 
n Arie ſay that no child whatever is ene un the: con- 


1 


VV In this and all the ids caſes, the form of the vow, e omitted here 
for the fake of brevity, is always to be underſtood as preceding the ſentence—thus © « yy 
God, whenever you bring forth, _ or & 1 vow, whencver, ec.“ 
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dition of the vow has already taken place in the birth of the dead child, 
for the reaſons ſtated in the preceding caſe; and hence the voy is diſ- 
ſolved, without its conſequence, - (that is, the vow. is - avcompliſhed 
and done away, without its conſequence taking place.) —as the diſſolu · 


tion of a vow does not depend upon the induction of its conſequence; 
thus if a man were to fay to his wife „if you go into ſuch a houſe, 


<6 you are divorced,” and ſhe enter that houſe after having been re- 


pudiated by a complete divorce, and her Edit be paſt, the vow is diſ- 4 me 
ſolved without its conſequence; and fo alſo in the preſent inſtance, as 


a dead child is not a proper ſubje& of manumiſſion.— The argument of 
Haneefa is that the term Walid [a child] as expreſſed | in the vow, al- 
though it be applicable to one born dead, yet in the preſent caſe. is re- 
ſtricted to the deſcription of /ving, becauſe the deſign of the vower is 
to beſtow freedom upon a child, and as this is a power by virtue of 
which the deſpotic authority of others over the perſon endowed with 
it is removed, it cannot poſſibly be eſtabliſhed in one who is dead. 
The term Walid, therefore, expreſſed in the vow, is reſtricted to the 
living deſcription ; in the ſame manner as where a maſter fays to his 
female ſlave whenever you are delivered of a Irving child, ſuch - 
*c child is free,” and the ſlave 1 is dehvered of a dead child, and after- 
wards produces a living one ;—in which caſe this living one is free ; 
and fo here likewiſe.—lt is otherwiſe where divorce or manumiſſion has 
been ſuſpended upon the birth of a child, for there the divorce or ma- 
numiſſion ſo ſuſpended takes place; as in this inſtance it is not requiſite 
that the birth be reſtricted to the Iibing deſcription, ſince the life of 
the child is not neceffary to the divorce of the wife, or r the manumit- 


ſion of the ſlave. | 
| £40 | 


Ir a man Ey. « the firſt ſlave that 1 n is free, and he 
ſhould afterwards buy a ſlave, ſuch ſlave is free, becauſe the word 
firſt points to the prior ſingle ſlave, which applies in this inſtance ;— 
but if the vower, in ſuch a caſe, were to purchaſe wo flaves zogether, 
and afterwards a zhird, none of theſe ſlaves is free, becauſe ſingularity 

Vole © n does 


* 8 
— 


Caſe of a vow 
— freedom to 
e fe pur- 

chaſed ſlave, 


Caſe of a vow 
of freedom to 


the la pur- 
ales EX 


V © VS. Box VE: 
does not apply to the third ſlave, wherefore he is not the fig. If, how-. 
ever, this man had faid ( the firſt ſlave that I purchaſe /gly is free, 
the third flave would be liberated; becauſe here the vower has in- 
tended Sngularity at the ot een and this one is the firſt with 


Os to ſuch m | 7 


1 a man ſay * the la ſlave that I buy is free,” and he ſhould 
purchaſe a flave, and then die, yet the ſlave fo purchaſed i is not free; 
becauſe the term the laſt applies to the individual adjuntt *, and as no 
other has preceded this one, he cannot be. conſidered as aljund ; but 
if the vower were to die after having purchaſed another flave, this 


llave is free as being the individual adiunct. It is to be obſerved that 
this ſecond ſlave is free (according to Hanegſa) from the day of pur- 


chaſe; and being free from the date of the purchaſe, the ſame is re- 


garded as from the whole of the property of the deceaſed, on account 


of his having releaſed him during health. — The two diſciples fay that 


he is emancipated upon the death of that perſon, and hence it is re- 


garded as from the bird of his property only, on account of the de- 
ceaſed having emancipated him pn his deathbed: for they argue that 
rhe poſteriority of that ſlave cannot be fully eſtabliſhed, until ſuch time 


as it becomes certain that no other can be purchaſed after him; and 
this cannot poſſibly be determined but by death; hence the condition 
is found upon the maſter's deceaſe, and the freedom of the ſlave is 


therefore alſo eſtabliſhed upon that event. The argument of Haneg fa 
is that the poſteriority of the ſlave is aſcertained by the maſter's de- 
ceaſe, but the deſcription of poſteriority applies to him from the period 
of the purchaſe.—The ſuſpenſion of a triplicate divorce upon poſterio- 


rity is alſo ſubject to the ſame difference of opinion :—in other words, 


if a man vow 14 the laſt woman I marry ſhall be 7hrice divorced,” and 
he firſt marry one woman, and afterwards another, and then die, 
three divorces take place upon the ſecond wife, according to Haneefa, 


'* Atab. Fard Labit.—It is a term uſed ſolely in grammar. 
ws inſomuch 


eo yu VOWS e 
iſornych that ſhe cannot. inberit of Be deceaſed: hut e tothe | 

two. diſciples the three worges take KE place upon her from t! th 1e da 

of ber huſband's degeai 2nd con abqs Rey * 5 * ls „ # 


him. 3 
Is 2 moan ſay ** whoever of my Naveg congratulates me upon the 2 
delivery of my wife ſhall be free, and afterwards ſeveral of his ſlaves whoever of 
ſucceſſively ſhould inform him of his wite's delivery, the one who. firſt —— ag 
brought the intelligence only is free; becagſe by Biſhdri 1 [which ; 15 the te birth of a 
here rendered — ih rn an eee which Py 77 A... 


otherwiſe, (but yet in common n uſage, it is NED that the 1 — 
ligence be agrecable,) and this deſcription is fully found only in the 
fir ft intelligence, —not in the ſecond, or "third, becauſe no change 3 
is by that wrought upon the countenance.—lf, however, the ſlaves % noneq 
all bring him the news zogerther, they are all "Fe ft as the hb DP 12 

LT EI 2 
proceeds r from l. 


: 


Is a man were to ſay ce if I purchaſe. a ſlave he ſhall be free,” — The what 


pation of a 
he afterwards purchaſe a flave, with a view, by his releaſe, to effect Tag in con- 
the expiation of a vow, this does not ſuffice for expiation ; becauſe it —— * 


ſuffice for ex- 


is requiſite that the intention of expiation be aſſociated with the, occa- piation: 
ſion of mapumiſſion, which. is not the caſe here, as the Vow is the 

cauſe of manumiſſion in the preſent caſe, and at the time of making 

it expiation was not the intention of the yower ; and as to the purchaſe 

of thei{lave, that is not the Kegfas, of ne auumifian, but abe * 
n an tl | 1200 


Ir a man purchaſe, as a flave, his own father, with a view to the 88 
cipation of a 


expiation of a vow, it ſuffices, with our doors. This is contrary to the ane, in 


opinion of Eier and Shaf#i, who contend that the act of purchaſing a fa- cf ruhte, 
ther is the condition of manumiſſion, and not the occaſion of it, as the oc- fulkces 
ca/ian of it is relationſoip ; 3 (for purchaſe is an eftabliſbment of right of pro- 

2 z 2 2 perty, 


54e 


9 * 


The * 
ion, 
— of 
a female 
flave, by a 
perſon to 
whom ſhe 


ſtands in the 


relation of an 


Am-walid, 
does not ſuf- 
nice. | 
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perty, and manumiſſion i is a drubtion of that right, and each of theſe 


18 repugnant to the other, wherefore it 18 impoſſible that purchaſe © 


ſhould be the occafion of manumiſſtom ;) and it thus appearing that the 
cauſe of the manumiſſion is relationſbip and not purchaſe, the intention of 
the manumiſſion is not affociated with the cau/e of it. The argument 
of our doctors is that the purchaſe is blended with the manumiſſion, as 
the prophet has ſaid” © no child makes fo effefual a return to his parent 
as one who, finding his parent the ſlave of another, purchaſes, and 
thereby emancipates him, which proves that the prophet conſti- 
tuted the purchaſe. itſelf? a manumiſſion, as there is here no other 
condition of manumifſſion except purchaſe, according to all ts 


doctors. 


r 
= 


1. a man purchaſe, as a ſlave, a woman who has borne him a child, 
with a view to.the expiation of a vow, it does not ſuffice. —The na- 
ture of this caſe is thus. A mam marries the female ſlave of another, 
and ſhe produces a child to him, and he ſays to her if Lat any time 
„ hereafter purchaſe you, you ſhall become free, as an expiation of 
my vow,” and he afterwards purchaſe her, When the woman be- 
comes forthwith releaſed, becauſe of the occurrence of the condition 
upon which her emancipation was ſuſpended; but this does not ſuffice 
for the expiation of a vow, becauſe the ſlave is a claimant of freedom 


25 in virtue of Meelid *, and hence her freedom is not purely in conſe- 


# 


% 
*- . . 


quence of the vow, and therefore does not ſuffice for the expiation-of 


a vow.— This caſe is contrary to one where a man fays to a female 


flave, who has not borne a child to him, if I purchaſe you; you 
ſhall become free as an expiation for my vow,” and- he afterwards 
purchaſe her; for in this caſe the ſlave becomes free, and her freedom 


fſuffices for an expiation of, his yow, becauſe the ſlave is not in this 


inſtance a claimant of freedom on any other ground, ſhe being eman- 
Ae purely in ee of 22 vow, and not of; -any wy elle; 


* r wat ming thei born of ber bi wo. {Bee Gain wl 
a 55 194 SA & and 
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and the intention of expiation is found aſſociated with the occaſion of 
the manumiſſion ſhe 18 wa Le A Ti and it W for an 
— 14 1 T7 =g 'T 1 | $4 $443) kad 264d. 1 2 18 


6 „ 
r a i 959 0 
1. 12% 1 


22 a man ay * if I. W i 4 Vlnitobitie 67 b fernals FER the ſhalt Caſs of a yow - 


be free,” and he ſhould afterwards make a concubine of any female 
flave, his own property, ſhe is free accordingly ; becauſe the vow has 


of freedom to 
3 
on condition 
of 1 


been taken with reſpect to that ſlave, the being the property of the π. 


vower.— The principle upon which this proceeds is founded on the 
grammatical conſtruction of the vower's words in the afiginal Arabic; 

and it is accounted for thus: the expreſſion © @ fomale aur, in the 
caſe in queſtion, is indefinite, and an indefinite noun is comprehended, 
in an inſtance of prohibition, in the way of general individuality : 
now here this expreſſion ſtands in the place of a prohibition, with re- 
card to the deſign, (as the deſign of the vower is to prohibit himſelf 
from concubinage,) and ſuch being the caſe, the expreſſion a female 
_ *© ſlave” applies to every ſhve individually. If, however, the vower 
were to purchaſe a ſlave, and make her his concubine, ſhe does not be- 
come free, — This is contrary to the opinion of Ziffer, for he maintains 

that the alſo becomes emancipated;' becauſe, as it is not allowed to a man 
to make a concubine of any woman who is not his property, it fol · 
lows that the mention of concubinage is equivalent to the mention of 
a right of property; being the ſame as if a man were to ſay to the wife 
of another If I divorce you, my flave is free, which is equivalent 
to his ſaying if I marry you, and afterwards divorce you, 
ſo forth; becauſe, as divorce cannot take plate without property by - 
marriage, the mention of divorce may be - ſaid- to amount to a men- 
tion. of marriage and ſo alſo in the preſent caſe The argu- 
ments of our doctors on this Point are, that a vow of manumiſſion is 
not af any effect, Ae ” a ny of e _— of ra. or 


1 * 4 of © t#a* 0 | , *4 # © 
— 4 . # * is 
* 


„ « Literally, « « in "the i way of nend of Ceetss — chi is a teckinicat phraſe, the 
ſenſe of which is bots explained by the context. 


where 


— — — - * — - . 
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. emancipation,) becauſe whatever is eſtabliſhed merely from 
not pervade beyond the point of neceſſity. With reſpect to the ex- 


actual right of property, or in reference to ſuch right, or to the cauſe 
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Where it is referred, either to tlie right of property, fell, or to the 
cauſe of the riglit; and not one of theſe is found in the preſent caſe. 
There is no actual right of property, evidently ; nor is there any r er- 
rence to the right of property, as the vower did not ſay If I become 
© 42/efſed of a female ſlave, and make that ſlave my concubine; nor 
is there any reference to a caaſe.of right, as the vower has referred only 


to concubijnage, and that is not a cauſe. of right of property in a ſlaye, 


becauſe Hanegfa and Mohammed define concubinage [T; Arree] to 
ſignify merely, a man's keeping his ſlave up, and providing a dwel- 


ling for ber, and preventing her from going abroad, and having 


„ carnal connexion. with her, whether he elaim the children, born 
&* of her or not; ( Aboo 22 holds that the claim of children is 
alſo a condition, as a concubiue is, in general uſage, one whoſe chil- 


dren are claimed; ) — and no one of theſe. particulars is a cauſe of right 
of property. Vet a righi ꝙ property being requiſite to concubinage, 
muſt, in the preſent inſtance, be taken for granted, as an eſſential. from 


the neceſſity of the concabizage (which is the condition) being gal: this 
right of property, however, is taken for granted only ſo far as is neceſ- 


ſary, and does not appear with reſpect to the conſequence, (namely, 
neceſſity, does 


ample of divorce, cited by Ziffer, it may be replicd that the conſe- 


. quence induced (namely emancipation) is there admitted only on ac- 
count of the -vow being made with reſpect to actual property, (for 
the ſlave is at the time the property of the vowet;) ay the 
marriage, which is there taken for granted, as a neceſſary inference, 


is ſo only with reſpect to the condition, (namely, divorce,) but not 


with reſpect to the conſequence; inſomuch that if the man were to 
ſay to the ſtrange woman if I divorce you, you are divorced thrice,” 
and he aſterwards marry her, and divorce her, yet three divorces, do 


not take place, as the condition had not been declared either under an 


of 
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of it: this caſe, therefore, is analogous to the caſe in queſtion, for 
this reaſon, that in both of them the eſtabliſhment of the condition is 


merely for the purpoſe of mti that, but does not oy to the 
admiſſion of the conſeguence. 2 HH 


{1s a man ſay every perſon my property is free, his Au. Malidi, A benen! 
aud Modabbirs, and Abids, all become free accordingly, becauſe the dom to flaves - 
reference to a right of property with reſpect to them is complete, as every deſcrip- 
all theſe are the actual property of the ſwearer: but his Mokdtibs do don of hem. 
not become free, unleſs ſuch be the intention, becauſe abſolute 
poſſeſſion does not apply to a Mokdtib, whence. it is that his maſter i | 
not the proprietor-of- his acquiſitions, and alſo that it is not lawful for 
a. maſter to have carnal connexion with his Mekdtiba: contrary to a 
Madabbira, or Am- ¶alid: reference to a right of property, there- 
fore, with reſpedt to a Mat riß, i AGE. and deficient, for which 
reaſon. intention 8 FPPRISe, Lan | | 
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0 Aan: having — . n « this one is divorged, 9 
or thus, or bis,. divorce takes iplace upon the laſt wife; and it te- — 
mains in the choice of the huſband: to dedlare and ſpecify which one of 
the other two :ſhould become divorcedl, Whether the ft, or the 
ſecund; becauſe the vow, as aboverexptefied; is: the ſame as if he had 
did: one of you two is divorced, and alſoſbis one. The ground 
of this is found in the grammatical conſtructian of thoſe words in the 
Arabic. In the fame manner, if a maſterſhould ſay, with ægſpect to 
three ſlaves, this one is free, or tis one, or ibis one, the at 
becomes free, and it remains at the option of the maſter to ſpecify 
which of che others. ſhall be free, the,firft or the ſecund. 


' 
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Aves againſt Ir a man make a vow, ſaying * Will not fell, or purchaſe, or hire 
hs 2 © or let out at rent, -arid he ſhould afterwards appoint any perſon his 


tain afts * agent, to buy, or ſell, or ſo forth, he is not forſworn; becauſe the 
procuring an agent is the contractor, and not his conſtituent, inſomuch that all the 
form chase Tights of the contract appertain to the agent, not to his conſtituent; 
acts; (whence, if the vower himſelf were a party to the contract, he would 
pe forſworn ;)—and ſuch being the caſe, the condition of violation, 

namely, the contract of the 2 is non-exiſtent, nothing attach- 

ing to him, excepting only the 2fe# of the contract, not the contract 

itſelf. He is, therefore, not forſworn, excepting where he ſo intends, 

(as this is injurious to himſelf,) or where the principal is a perſon of 

high rank, and conſequently is not accuſtomed himſelf to make con- 

tracts, in which caſe he would be forſworn by directing another to act 

for him; becauſe a vow is made for the purpoſe of reſtraining from the 
commiſſion of ſome cuſtomary act; and it is uſual for ſuch a perſon to 

tranſa& all concerns of purchaſe - or ſale by commiſſion; hence 

where he gives his orders to another — _—_ „ and 

| the other executes thoſe orders, be! 18 forſworn. | 


: 
14171 


except in a Is a man make a vow, ſaying 1 1 will not nary; or ©* divorce 
TP. „ my wife,” or ** liberate my ſlave,” and he ſhould afterwards com- 
miſſes, or miſſion another perſon to perform any of theſe acts for him, by a 
power of agency, and the ſaid agent do ſo accordingly, the vower is 
forſworn; ; becauſe the agent in ſuch concerns acts merely as the nego- 


tiator, 
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tiatar, or in the manner of a meſſenger, whence it is that he does not 
refer ſuch acts to himſelf, but to his employer, to whom the rights 
thereof appertain, and not to the agent. Here, however, if the vower 
were to declare that his intention in the vow was reſtricted to ſuch 
marriage, divorce, or manumiſſion, as might be executed by himſelf 
alone; yet his declaration is not to be credited with the Kd4zee: but it 


is credited; with Goo. The reaſon of this ſhall be explained in a e 
Nay rt . 


545 


1 a man . . a vow, gying 6 will not 3 my ſlave, or 0 ET | 


<< will not kill my ſheep, and he ſhould afterwards order — to dc oak 


do either of theſe, and the other act accordingly, the vower is for- * to 
ſworn; becauſe a maſter has authority to beat his own ſlave, or to ſlay 
his own ſheep, and is therefore entitled to authorize another to do ſo; 
and the advantage thereof reſults to him; whence he may be ſaid to 
be himſelf the executor of either of theſe acts, becauſe the rights of 
them do not in any reſpect appertain to the perſon ſo ordered, But if 
the vower ſhould explain that his intention was to reſtrain himſelf from 
the performance of ſuch acts as executed by himſelf, his declaration is 
to be admitted by the Kizee: contrary to the preceding caſe of di- 
vorce,/ &c. where the declaration is not credited by the K4zee. The 
reaſon of this difference is that divorce merely fignifies a ſpeech which 
goes to the repudiation of a wife; and a commiſſion to effect divorce 
reſembles ſuch a ſpeech; as the vow therefore extends to both of theſe, 
where the vower's intention was that he would not pronounce a di- 
vorce himſelf, he muſt have intended a particular reſtraint only, from 
a thing which was general in its application, [his vow, ] and hence his 
declaration, although it be admitted with Gon, is not to be credited by 
the Kizee, as it contradicts appearances :—but the beating of the ſlave, 
or the ſlaying of the ſheep, on the other hand, are perceptible acts, 
viſible in their effects, and are immediately referable to the director of 
them in the way of an efficient cauſe, (ſince he is the cauſe of the 
beating or ſlaying,) and ſuch being the caſe, where he intended, by 
VoL. I. Aaa a his 
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bis vow, to reftrain himſelf from the commiſſion of thoſe acts with 
his oton handi, he intended what is the literal meaning of the words 
of his vow; his declaration, mens + is credited with men dow with 


the KAxec alſo. 


nor by en- Ir a man make a vow, ſaying «« I will not beat my child, * and 
Biber t de he ſhould afterwards order another to beat the child, and the other 
the thing, ſhould beat it accordingly, the vower is not forſworn ; becauſe the 


where the ad- 
vantage re- advantage of the beating, namely, inſtruction, reſults to the child, and 


che jen of hence the act of the perſon directed muſt not be referred to the direc- 
the vw. for. It is otherwiſe where a perſon directs another to beat his fave, for 
there the advantage (namely, obedience) reſults to the director, in con- 
| ſequence of his order, and hence the act of the ous direQed may be 


{aid to be che act of the director *. 


Avowot free: Ty a perſon make a vow, faying if I fell this ſlave he is free,“ 
ditioned and he afterwards ſell that flave under a condition of option , he ¶ the 
3 — als ſlave] is free, becauſe the conditions of his freedom (natriely /a/e and 
takes p place Poſſeſſion) being both accompliſhed, the confequence, which is eman- 
of ſale, and Cipation, takes place; andthe fale is null f. Thus allo, if a perſon, 
— n bargaining for a ſlave, make a vow, ſaying «if ] buy this flave he 
„ ſhall be free,” and he ſhould afterwards buy that flave under a con- 

dition of option, the ſlave is free; becauſe the conditions of his free- 

dom, namely, purchaſe and poſſeſſion, are both a iſhed. — This, 
according to the tenets of the two diſciples, is evident, 'becauſe the 

24 freedom of the ſlave is ſuſpended upon the act of purchaſe, and the 


* Along caſt is here omitted, as it is purely of a grammaticah nature, turning entirely 
upon the different effects of the Arabic particle Lam, according to its different poſition in 
conſtruction, and conſequently does not admit of an intelligible tranſlation. 

t That i is, upon a condition, if not approved within a trial of three days, of Wang! re- 
turned by the purchaſer, 

1 Conſequently the maſter has no claim for the price ſtipulated in the ſale. 


condition 
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condition of option on behalf of. the purchaſer docs not with them 
prevent the eſtabliſhment of the purchaſer's poſſeſſian ;>—anq ſo alſo, 


6 


according to the tetzets of Hanegfa, becauſe the freedom in the caſę in 


queſtion is ſuſpended by the ſuſpenſion. of the vower, and a thing 


Suſpended becomes the fame as a thing prempt, upon the condition 


being found; and, as if, after purchaſe, under a condition of 1 


come free by poſſeſſion being feſt etabliſhed in the purchaſer as 00 
ſential, ſo alſo in the preſent caſe. 


Ir a man make a vow, ſaying ** if I do not ſell this lave (or this 
„ bondmaid) my wife is divorced,” and he ſhould afterwards emanc:- 
pate the ſlave or the bondmaid, or ſhould grant to either a Tadbeer, 
divorce takes place upon his wife, becauſe the condition, namely, 
his not ſelling them, is fully accompliſhed, as ſale cannot now poſſibly ge- 


take place, ſince the ſlave or bondmaid mentioned, in conſequence of 


the act of manumiſſion or Tadbeer, remain no longer ſubjects of ſale. 


Ir a woman fay to her huſband ** you have married another wo- 
© man, in addition to me,“ and the huſband, in reply, make a vow, 
ſaying every wife I have is divorced, a diyarce takes place (on the 
decree of the Kdzee) upon the wife who has aſſerted as above.—This 
is the Zdhir-Rawdyet.—lIt is recorded from Aboo Yoo/af that the wife 
here mentioned does not become divorced, becauſe the words of the 
huſband, as above recited, are to be conſidered merely as a rehly to the 
woman, and muſt be received as ſuch: moreover, the deſign of the 


huſband in ſo ſpeaking may be merely to pleaſe, and ſoothe his wife; 


and as this would be effected by the divorce of his other wives, the 
divorce is reſtricted to the other wives only. The ground upon which 
the Zãbir-Ræwayet proceeds is that the huſband's expreſſion is general, 
as he has introduced the word (very (which argues generality) in ad- 
dition tothe ſimple reply, whence it appears that his intention is generality, 
and not /pecial/ty ; and it follows that the ſentence muſt be received as 
a ſpeech ge novo, and not as a reply,—In reply. to the argumente 


Aaaal of 


Divorce ſuſ- 
pended upon 
the not ſelling 

of a ſlave 

takes place 
on emancipa- 
tion or Tad- 


in reply to a 


wife chargin 
her — 
with bigamy, 
takes 35 
upon her in 
the ſame 
manner as 


upon the rg. 
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of Aboo Yooſaf, it is to be obſerved that the words of the huſband 
admit of being conſtrued into a defign of terrifying and frightening the 
woman, on account of her having upbraided him with that which it is 
lawful for him to do; and, under ſuch a conſtruction, the reſtriction 
to the other wives is not admiſſible.—If the huſband were to de- 
clare that his intention reſpected oniy the other wives, he is to be 
'credited with Gop, but not with the K4zee; becauſe he has intended 
a particular thing by a general expreſſion, and his words admit of being 
taken in this ſenſe; but it contradicts appearances ;; his declaration. 
therefore, is to be credited in a religious view, but not in point of law. 


* 


a 1 e 


Of Vous reſpecting Pilgrimage, Faſting and Prayer. 


as Ir a man make a vow ** to perform a Maſh ¶ pedeſtrian — 

of Mad. to the temple of Gop,” it is incumbent upon him to perform a 
| | pilgrimage to the Kaba on foot, —or that he make the viſitation termed 
Amrit; and if he chuſe he may ride on his pilgrimage, or Amrit ;— 

but he muſt in this caſe perform a facrifice. This is on a favourable 

conſtruction of the law. Analogy would ſaggeſt that neither pil- 

grimage nor Amrit are rendered incumbent upon him, he having en- 

gaged no farther than to walk to the temple en foot, which is not 

incumbent as an act of piety, but is merely an indifferent act; neither 

is going on foot the original deſign, that being ſimply the performance 

of pilgrimage or Amrit—The reaſons for the more favourable con- 

ſttruction 
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ſtruction here are twofold:—iks r, Ale has declared that, in ai vow 
of this nature, either pilgrimage or Amrit are incumbent upon the 
ſwearer :!—$ECONDLY, from the expreſſion aforeſaid either pilgrimage 
or Amrit are univerſally underſtood; and hence it is the ſame as if he 
had ſaid I owe a viſitation to the temple on foot; ' wherefore it is 
incumbent upon him to perform his pilgrimage or Amrit on foot, or 


that, if he chuſe to perform it on Borſebacl, he alſo perform a ſacri- 
fice *. 


49 


Ir a man Wake a vow, Orig" 6 17 1 do not rn a pilgrimage Caſe of a row 
0 this year, ſuch an one, my ſlave; is free,” Land after the lapſe of lags wer 
that year a diſpute ſhould-ariſe, between the maſter and the ſlave,—the bn perfem- 
flave alleging that the maſter had not performed the pilgrimage, and ance of pil- 
the maſter alleging that he had performed it, and the flave's witnefles: as 
bear teſtimony in this manner, that the maſter had performed. 
within that year, a ſacrifice at Kogfa,” the ſlave (according to Ha- 
neefa and Aboo Yooſaf)) is not emancipated. Imam Mohammed ſays that 
the ſlave is emancipated, becauſe the witneſſes. have teſtified. to the 
maſter having performed ſacrifice. at Kogfa; which is a well known 
act, and Which neceffarily implies that he has not performed pilgri- 
mage, and hence the condition of the penalty, (namely, n - 


ance of pilgrimage, 1 is fulfilled; 


© TIy a man make a vow that t ke will not faſt, and he ſhould after- Caſe of a vow - 
wards intend a faſt, and keep the ſame a ſhort time, and then break S. 
his faſt within the ſame day, he is forſworn on account of the con- | 
dition of violation being fulfilled ; becauſe the word Sawm [faſt] ſig- 
nifies. abſtinence from thoſe things the uſe of which breaks a faſt hope | 
with a pious intent, which in this 3 evident. 


Moſt of the landed here treated of n fly e vs" 1 the · original 
idiom; hence much of the reaſoning upon them is loſt in a franſſation. Two other caſes - 
are here omitted for the ſame N and alſo becaule the Walde of individuals are no way. 
concerned in them, 1 


| 


— — — - 
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Caſe of a yow 


againſt fa/t- 
img for a day. 


. Caſe of a vow 
againſt pray- 
fag. 


VVS. Box VI. 
Ir a man make a vow that · he will not faſt a day, and he aſter- 
wards intend a faſt, and obſerve the ſame for a e Hur, (for inſtance) 
and then break his faſt, he is not forſworn, becauſe he intended ſuch 
a fait as is regarded in the Law, and that is not completed until it be 
accompliſhed by the ending of the day: moreover, the full time of @ 
day is expreisly mentioned in his words, I will not faſt a og and 
therefore it is to be fo underſtood. q-63-4 


Ir a man make a vow that he will not pray,“ and he ſhould 
after that ſtand up and perform. Kradt, [reading the Koran, ] or Rookoo, 
[a ſubmiſſive poſture uſed in prayer, ] he is not forſworn; but if he 
perform the Somaa along: with thoſe other ceremonies, he is forſworn. 
This proceeds upon a favourable conſtruction, —The ſuggeſtion of 


- analogy is that he would be forſworn in conſequence of beginning to 


pray, from the correſpondence of this with a caſe of faſting; that is, 
if a man make a vow that be will not faſt, and he ſhould after- 
wards keep a religious faſt, he would be forſworn upon the commence- 
tent of it; and ſo alſo in the preſent caſe. The reaſon of this is that 
a perſon, upon beginning to pray, is termed a Mogf!lze, or praying 
perſon, in the ſame manner as one beginning a religiaus faſt is a termed 
Sayim, or faſter: but the reaſon for a more favourable conſtruction 
is that prayer implies and includes a variety of ceremonies, {ſuch as 
ſtanding, kneeling, and proſtration; —ʒ and hence, until the wwho/e of theſe 
be performed, it is not termed prayer : contrary to Falling, as that con- 
ſiſts of only one anne melt. abſtinence. 


Ix a man vow that 1 * wall eee 3 tothe 
„ ordinance of the Law,“ he will not be forſworn wpar praying, 
until he come to that part of the ceremony which requires the ſecond 
genuflection; becauſe, by the above mode of expreſſion, he appears to 


mean that kind of prayer Which is regarded in the Law; and the 


ſmalleſt degree which conſtitutes that is 7wo genuflections, as the 
prophet has forbidden /bort or interrupted prayer. 
4 CHAP. 


Cnar. XI. Y © W 8. = -: 
CHA P. XI, 


Of Fows reſpecting Clothing and Ornaments. 


Is a man make a vow, ſaying to his wife if I put on any of your you of a huf- 
2 2 (that is, ciath made of thread of your Spinning.) ſuch cloth is wearing cloth 
Y: Hiddee, (that is, an offering at the ſhrine of the prophet, ) and that of his wife's 
man thould after warde buy outen, and his wits dn it into hn, 
and of that thread cloth be woven, and the man put on the ſame, it is 
incumbent upon him (according to Hanegſa) to make an offering 

thereof at Mecca. The two diſciples have aſſerted that it is not in- 

cumbent upon the vower, in the caſe in queſtion, to make an offer- 

ing of his cloth, unleſs where the thread has been ſpun of cation which 

was his [the vower's] property at the time of bis making the vow; 

for they contend that a Noozr, or devoting vow, is not valid, unleſs it 

reſpect actual property, or be pronounced in a way which has refer- 

ence to the cauſe of a right of property ; and neither of theſe are ex- 

iſtent in this caſe, as the vower putting on the cloth, or the woman 

ſpinning the thread of which it is compoſed, are not cauſes of a right 

of property to the vower. The argument of Hazeefa is that it is cuſ- 

tomary for a wife to ſpin her huſband's cotton, and whatever is cuſ- 

tomary, the ſame is meant and intended; and the act of the wife, in 

ſpinning the cloth, is a a cauſe of the huſband's right i in it * here there- 


* According to the Muſſulman N any change abs in the dikeriptive IE of 
goods (ſuch as turning cotton into thread) cauſes in itſelf a transfer of the property from the 
former pt opt lat ar to the perſon who-makes or effects ſuch change in it, independant of any 
pr evious contract of purc hae, the perſon to whom ſuch transfer of property is made re- 
dung reſponſible to the original puoprietor for the value of the goods in their former ſtate. 
(ore Ut: wp parien \ of Property.) 


fore 
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fore appears a reference of the Noozr, or devoting vow, to the cauſe 
of a right of property, wherefore the vow is valid; and hence the 
vower is forſworn upon the wife ſpinning cotton which was his pro- 
perty at the time of the vow . 12 


Ir a man make a vow: that he will not fleep on ſuch à bed,” 
and he ſhould afterwards ſleep thereon, it having a ſheet, blanket, 
-quilt, or ſo forth, ſpread over it, he is forſworn; becauſe ſuch cover- 
ing is alſo an appurtenance to the bed, and hence ſleeping on the co- 
vering may be ſaid to be ſleeping on /uch bed. But if another bed be 
laid upon the bed which is the ſubject of the vow, 'and/the-ſwearer 
ſleep thereupon, he is forſworn, becauſe a thing cannot be an appur- 


tenance to a ſimilar thing, and hence ſleeping Pon this bed is ** to 
be accounted l upon the other. 


Ir a perſon fwear that ** he will not fit upon the ground, and 
he ſhould afterwards fit upon a carpet or mat ſpread thereon, he is not 
forſworn ; becauſe a perſon in ſuch caſe is not ſaid to be fitting on the 
ground. It is otherwiſe where the ſkirts of his garment only are be- 
tween the ground and him, as his garment is merely an appurtenance 


to himſelf, and hence 1 is not to be conſidered as the thing upon which 
he ſits. 


Ir a man vow that * he will not fit upon ſuch a ſeat,” and he 
ſhould afterwards ſit thereupon, when there is a covering ſpread upon 
it, he is forſworn; becauſe the perſon who ſits upon that covering, is 


conſidered as the occupier of that ſeat, in common uſage, as this is 
the uſual way of fitting upon a bench, „or other raiſed ſeat.— It is 


Here follows a long but very a caſe of vows againſt wearing Heoleea [ſuper- 
Auous ornaments] omitted in the tranſlation, as it turns entirely upon the acceptation of 
the term Hoelcea, which has been held to conſiſt of different articles at different times. 


- otherwiſe 
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otherwiſe where the ſeat which.is the ſubject of the vow has another 


ſeat ſet over it, and the vower fits upon the wpper ſeat, for then he is not 
forſworn, becauſe the ſecond ſeat is a fellow to the firſt, and a thing 


cannot be an appurtenance to a fmilar thing, (as has been already ob- 


ſerved;) fitting upon the ſecond ſeat, therefore, is not to be accounted 
nn kw as Nr * the rf which was the ** of the vow. 


CHAP: XII. 


of 7, o concernin g Striking, Killing, and ſo forth. 
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Ir a perſon make a vow, faying [to another] if I ſtrike you, my A vos made 


6 ſlave is free, and the vower ſhould ſtrike that man after his death, 


be is not forſworn; becauſe Aribiag is reſtricted to %, as being 
the name of an action which gives pain, and excites the feelings of the 
perſon ſtruck, which is not poſſible with he dead. So alſo, if a man 


were to fay to another if I clothe you, my ſlave is free,” and he 


ſhould/ after his death clothe him, he is not forſworn ; becauſe by 
clothing, when it is indefinitely exprefled, is meant a complete tranſ- 
fer of property in the article of clothing, and this transfer cannot be 
ntade to a defunct; unleſs when the vower by clothing ſimply meant 
covering, in which caſe he would be forſworn, for here he intends his 
words in a ſenſe which they are capable of bearing. (Some doctors 
fay that, if a perſon were to make a vow in the Penſſan tongue, ſaying 


to another if I clothe you, my ſlave is free, and he ſhould clothe 


that perſon after his death, he is forſworn ; becauſe by this, in the 
Vol. I. Bbbb u hee „ 


- * * 
—— 40 4 off 44 4 


«#4 


againſt firik- 
ing a per- 
ſon is not 
violated by 
ſtriking that 
perſon when 
dead: and 
the ſame of 4 


vow againſt . 
al, 
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ſeating to, vulgar idiom, is meant fimply covering.)—In_the fame manner, if a 

Te man were to make a vow, ſaying to another if I peat to you, my 
« ſhve is free,” or if I come to you, and ſo forth, and he ſhould - 
ſpeak to, or go to, that perſon after his death, yet he is not forſworn; 
becauſe the intent of {peaking is to impartideats, which death prevents 
the poſſibility of; and ** caming to the dead” implies a Zerdrit, or vis 


fitation, which is not to the dead, but to the ſhrine or Mauſoleum of the 
dead. | | 


b on Is a man make a vow, faying 15G e iR 1 waſh you, my 
4 ſlave is free,” and he ſhould waſh that perſon after his death, he is 


forſworn; becauſe to waſh ſimply ſignifies to ablute with à view to pu- 
rification, which takes place in the ablution of the dead. 


e Ir a man make a vow. that he will not beat his wife, and he 
eati 15 Vi- R . . . . 0 4 . 

olated by. any afterwards pull her hair, or ſeize her by the throat, or bite her with. 
N his teeth, he is forſworn; becauſe beating is the term for an act which 


unleſs that act cauſes pain, and pain is excited by the acts in. queſtion.— Some have af-- . 
— ſerted that if theſe acts are done in the courſe of mutual playing and 
dalliance, the vower is not forfworn, becauſe under ſuch circumſtances. 


theſe bear the conſtruction of ie, and not of beating, 


Vow of fay- Izs-a man ſay if I do not 8 an one, my wife is divorced,” 
ae al. and the perſon mentioned be not living, and the vower himſelf know: 
| N this, he is forſworn; becauſe he here makes his vow reſpecting that 
| | penalty, life with which Gop may inſpire the deceaſed anew,—and. as this is: 
| poſſible, his vow. ſtands valid; and he is then forſworn, becauſe the 
ſtaying of that perſon is in the common courſe of things impoſſible. 
If, however, the vower be not aware of that perſon's being already de- 
ceaſed, he is not forſworn, becauſe he has here made his vow reſpecting. 
chat life which he ſuppoſes to be exiſting in ſuch a perſon, but which, 
in the common courſe of things, is no longer conceivable. There is g 
diverſity of opinion between Haneęſa and 4boo Yooſaf concerning this 


caſe, from the analogy it bears to the caſe of the veſſel of water; 
that 


CA. XIII. VO W 8. 955 
that is, if a man were to vo « if L do not drink out of this cup EEE 
wife is divorced,” and there ſhould happen to be no water in the 
cup, he is not forſworn, according to Hancefa and Mohammed, on ac- 
count of the invalidity of the yow, from the impoſſibility of fulfilling: 
it: but according to-Aboo Yogſaf he is forſworn ; becauſe he does not 
hold the poſſibility of fulfilment to be a condition of the validity of the 
vow ;—and fo alſo in the preſent caſe: In the caſe of the veſſel of water, 
however, there is no diſtinction made with reſpect to #now/edge;. that 
is, the vower (according to Haneefa and Mohammed) is not forſworn, 
whether he be aware of the cup having no water in it or not; and this 
is approved.—It is otherwaſe in the cafe in queſtion, for there a diſtinc- 

tion is made, as has been already mentioned. | 
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Of Yows ea the are of Money. 
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Is a a nan make a vow, Pits, * I will diſcharge mg debt to doch an AN Difference, in 
one ſhortly,” this means within leſs than one month; and if he fay * ow, he 
„I will diſcharge my debt due to ſuch an one in à length of Lime,” terms Perth, 
this means more than.a month ; becauſe any ſpace within a month is . prog, 
accounted a hort time, and a mn or any term beyend it is accounted 

u long time; and hence it is that where two friends meet after a long 
ſeparation, one will ſay to the other I have not toon TOR month! 

and ſo en + | 


Bbbb 2 | Ir 
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* 123 Ir a man make a vow, faying © I will diſcharge my debt, owing 


is fulfilled by to ſuch an one, this day, and he pay the debt upon that day ac- 
ic in lier or cordingly, and ſome of the money in which he has paid it ſhould af- 
hs terwards prove light, or baſe, or the right of another perſon, yet the 
belonging to vower is not forſworn; becauſe lightneſs is only a aged, which does 
MY not deſtroy the ſpecie, (whence it is that if one of the parties, in a con- 
tract of Si, ſale, ſhould through negligence receive 5e metal in 
return for pure metal, the exchange is completely fulfilled, and ſo alſo, 
the ſeller is fully paid his price, in a contract of Sillim ſale, where he 
1 receives baſe coin in place of pure coin, )—and:ſuch being the caſe, the 
condition of falflment (namely the payment of the debt) is accom- 
pliſhed: the vower, therefore, is not forſworn; the receipt of the money, 
alſo, where it is the right of a th:rd perſon, is valid nevertheleſs, and the 
fulfilment thus eſtabliſhed is not afterwards affected by the reſtoration 
of the ſame to that hird perſon. (If, however, any of the money, after 
payment, ſhould appear to be compoſed of pewter, or ſin, the vower 
is forſworn; becauſe thoſe metals are not regarded as ſpecie, whence, 
if through negligence they ſhould be accepted in a Sillim or Sir con- 
or by means tract, it is not a lawful payment.) If, alſo, the vower ſhould ſell his 
of /:quida!ie8 ſlave to his creditor, within the courſe of the day, in lieu of the debt, 
and the creditor accept of the fame, the fulfilment of the vow 
is accompliſhed ; becauſe /iquidation is one mode of diſcharging 
debts;—that is, the debt due to one party ceaſes in lieu of the debt 
due to the other; (for the creditor is reſponſible for whatever he re- 
eeives, as he receives it on his own account by becoming proprietor 
of it, and thus the ſame obligation reſts upon the creditor in behalf of 
his debtor as already reſts upon the debtor in behalf of the creditor ;) 
a mutual liquidation, therefore, takes place between them, and the 
debt of each is remitted in lieu of the debt of the other. (This mode 
of diſcharging the debt by /iquidation is becauſe the actual diſcharge 
is inconceivable, as the debtor does not here offer any thing but fh 
flance, and the right of the creditor is not to ſubſlance, but is merely 
to the debt which has been incurred by the other; and hence the 
| Et | learned 


* 
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learned in the law: ſay. a debt muſt be diſcharged with its Me.) 


Liquidation, therefore, being one mode of diſcharging debt, the fulfil- 
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ment of the vow, in the caſe in queſtion, is. eſtabliſhed, becauſe the | 


liquidation is eſtabliſhed upon the inſtant of the ſale of the ſlave. 5 
| OBJECTION, —T he liquidation being eſtabliſhed upon the inſtant 
'of fale, why, | is * purchaſer” s ſeizin of the ſlave made a con- 
dition? F | | 
; Ra —Scizin! is . a i in x order Bs the 1 4 to 


the ſeller, namely the price of the ſlave, may be fully confirmed and 


eſtabliſhed, becauſe although it be incumbent upon the purchaſer from 
the inſtant of ſale, yet it ſtands within the poſſibility of ceaſing, as it 
is poſſible that the article ſold may periſh before ſeizin ; but by ſeizin 
the debt is fully confirmed and eſtabliſhed upon the purchaſer. _ 

If the creditor make a gift of the debt to the debtor within the 
courſe of the day, the fulfilment of the vow is not eſtabliſhed ; be- 
cauſe repayment has not taken place; and alſo, becauſe the diſcharge of 
the debt is an act of the debtor alone, and the gift of the debt implies 
that the creditor relinquiſhes his right to it, which is an act of the 
creditor, and not. of the debtor, wherefore the condition of f ulfilment 
(namely, the act of the debtor) is not accompliſhed. It is here to be 
obſerved, however, that although the fulfilment be not accompliſhed, 
yet the yower is not forſworn, but the vow becomes void; becauſe 
the vow was reſtrifted to that day, and the creditor having remitted 
the debt within that day, the ſwearer is thereby effectually precluded 
from the fulfilment of his vow before the expiration of its term, which 
does not take place until the end of the day, whence the vow becomes 
void, in the ſame manner as in the caſe of the veſſel of water. 


Ir a debtor were to make an offer, ſaying to his creditor © I will 
« diſcharge my debt to you, by partial payments,” and the creditor 
ſhould reply, with an oath, ſaying I will not thus receive my due 
* by accepting part, and not the wwho/e,”” and he ſhould afterwards 


53 See Chap. VI. p. 524. 
195 take 


A vow not to 
ac reim- 

burſement of 
a debt in par- 
tial payments 
is not violated 


until the whole 
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debt ſhall have 
been ſo re- 


ceived. 


„ s n 


take a part of the debt, yet he i is not forſworn fo long as he receives 
not the whole debt thus by partial payments; becauſe here the point 
which produces a violation of the vow is the receiving the 1w/olc debr, 
but in partial fems, and that has not taken place. the debt confiſt 
of articles computable by weight, and the vower accept payment by 
two or more weighings thereof, in ſuch a mantier as not to be em- 
ployed in any other concern between theſe two weighings, he is not 
forſworn, although this'be a partial mode of receiving payment, be- 
cauſe the receipt of the whole at once is ſometimes in any common 
way impoſſible, and hence any debt of this 1 is an Ne N 
from the preſent caſe. | 4+. 

Ir a — * make requiſition from his debtor of a part of what 3 is 
due to him, ſuppoſe #9 hundred Dirms,. and the debtor reply that 
* he has not ſo much money, and the creditor difbelieve him, and 
he anſwer if I poſſeſs more than one hundred Dirms, my wife is di- 
6, varced,” and it ſhould happen that he is, at the time of ſaying this, 
poſſeſſed of fifty Dirms only, he is not forſworn ; becauſe his deſign, in 
this declaration, is merely to expreſs his denial of being poſſeffed of 
more than one hundred Dirms; and alfo, becauſe his exception of one 
hundred Dirms involves an exception, of every component part or pro- 
portion of one hundred; and f/ty is one of theſe proportions; where- 
fore ey alſo are excepted, and hence he is not; forſworn. And the 
rule is the fame, if, inſtead of 4% more than one hundred Dirms,” he 
ſhould ſay © other than one hundred Dirms,” or © beyond one hundred 
66 Dirns,” —becaule all theſe terms equally expreſs exception. 


CHAP. 


Of Miſcellaneous Cafes... 


Ir x mat make a vow, faying “ F wilt not do ſo and ſo,“ it is ne- Ares N 
ceffary that he for ever abſtain from the cormmiffion of that act, be- _—_ 
cauſe he has expreſſed the negative of the act generally, and hence the ly pronoun- 
prohibition is grnrral, in conſequence of the negative being us unrecirie- ab perpetual 
troely expreſſed. | | | inhibition. 


Is 4 nan bisl 5 vow. that he wilt ſuch. a thing,” 1 A vow of per- 


ſhould once do it, his vow is fulfilled; as he has not undertaken more fled * 


than the commiſſion. of that act in one ſingle inftance uuſpecified, be- ofpertorm 2 : 
cauſe ſuch is to-be underſtood from the words. by which he binds him- ance. 
ſelf: fulfilment is therefore eſtabliſhed, upon his once: performing a 
fingle inſtance of the act in queſtion, whatever inſtance that may be, 
and whether ſuch: performance be voluntary or. compulſove. In a caſe. 
of this nature, moreover, the vower is never conſidered as forſworn, 
unleſs where he may be utterly excluded from a poſſibility. of perform-- 
ing the act, which can only be by his _ or by ti = daltructien of. 

the ſabjeEt of the act. rn qi e 


WO 
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6. 4 


I a ſultun, or ner ſupreme governor, or magiftrate of a Kin g- An oath Tit: 
dom or province, ſhould require an oath of a perſon that he will poſedbyaſu- 


preme ma- 


inform him of the dwelling of every evil doer, who ſhall enter that gffrar con- 


territory,“ and the perſon ſwear accordingly, ſuch oath binds him on N 


to convey ſuch information to the magiſtrate aſoreſaid, during the ex- eee. 


i yy ———_—— ' becauſe the intention te — 
e 
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the magiſtrate, in impoſing ſuch an oath, is to NT the wickedneſs 


of evil-doers, or to prevent ſuch wickedneſs in others by the puniſh- 
ment of thoſe evil · doers; conveying this information, therefore; after 


the expiration of the magiſtrate s government and authority, is of no 


A vow of gift 
is fulfilled by 


the eſſer of the 


gift, although 
it be not ac 


cepted of. 


manner of uſe; and the expiration of the magiſtrate's authority takes 
place either on his Aach, or his removal A* Mee. 


Ir a maſter make a vow that he will beſtow ſuch a ave upon 
«« ſuch a perſon, and he ſhould; beſtow that ſlave accordingly, aud 
the perſon refuſe ſuch gift, yet. the vow is fulfilled. —This i is contrary 
to the doctrine of Zifer, who conſiders. gif? to be the fame as, ſale, as 
being equally a transfer of property; and as, if a man Iwear that be 
4 will ſell his ſlave to ſuch a perſon,” and that perſon” refuſe to buy 
the ſaid ſlave, the vow remains unfulfilled, fo in this caſe likewiſe.— 


| The arguments of our doctors on this point are twofold: IRS, gift 


is a voluntary or gratuitous deed, and hence is executed on the part of 


the giver alone, independant of the receiver; thus we ſay ſuch a 


* perſon preſented ſo and ſo to ſuch a perſon,” although the other 


may not have accepted it :—8ECONDLY, the deſign of the ſwearer, in 


making ſuch a vow as the above, is to exhibit his own generolity a and 
liberality ; and that is effected by means of the deed of gift ; but a con- 


tract of ſale is a mutual engagement, which can be executed only by the 


Vows in re- 
ſpect to odo- 
riferous herbs 
or flowers 
have force 
according to 
the ſenſe in 
which the de- 
nomĩnation of 
them is gene» 
rally taken, 


act of both the parties concerned 1 in it. 


Ir a . mike a | —_— that « Mal not ſmell Reehan, and he 
ſhould afterwards ſmell to the ro/e or the jeſſamin, he is not for- 
ſworn, becauſe Reehan is that ſpecies of flowers which have no ſtalk, 


and the roſe and jeflamin have ſtalks or branches from which hex 
depend. Pal . 


Ir a man were to make a vow, faying that he would net pu- 


«© chaſe atone and have no ** intention therein, the vow is 


3 conſtrued 


+» 7 AS VO VS. | 
conſtrued to mean oil of violets, from general cuſtom, according to 
which, a perſon dealing in that article is termed a vialet-ſeller; and 
as purchaſe is founded upon ſale, a perſon purchaſing oil of violets 
is termed a buyer of violets, —(Some doors maintain that, wit 
us, by the term violets is underſtood the flower only, and not the 
oil.) —If the vower were to ſay that he would not purchaſe 
1% flowers,” by this is to be underſtood the leaves only, and not the 
oil, as ſuch is the literal meaning of his expreſſion ; ; and cuſtom alſo 
accords with this, becauſe by Fowers is uſually underſtood the 


Leaves of the flowers. In the caſe of violets cuſtom has eſtabliſhed 


it otherwiſe, as the word violets is commonly uſed to expreſs oul of 
violets. 


END OF THE FIRST VOLUME. 
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ERRATA in the FIRST VOLUMBþ 


Page yo, best for Tin, Gum. | 
73.— 29, — {/hirit, , Hard. e 
95, — 19, — Mokdtib, 1. Mokbiriba. ; 
' 2606, 1. — would, r. ſhould 
197, —25, — heir, r. inheritee. 
0 281, (marg. note, I. 3 from the bottom) dele for. 
287, line 23, for Ajla, r. Aila. 
401, —— 23, — and, r. for 
471, —— 15, after“ the comms, 
490, —— I, for deſccnty 2. parentage. . 9 
— — 12, — deſcent, r. parentage. 
$1.3, — 30, — © fandation of Vow,” r. © foundation of the Vow.” 
$21, ——- (note,) for aad, v. and. 
535. — — — * of which one is termed a plural of paucity,” . % which 
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